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PREFACE 


lis  collection  of  reprints,  like  its  predecessor,  Treists,  Poobf 
and  Corporations,  is  directed  to  the  accomplishment  of  two  pup- 
posRs:  not  alone  to  render  more  easily  accessible  to  the  inter- 
ested public,  valuable  technical  material  upon  a  question  of 
parsmoiint  iuter&st  and  iinpurtanee  at  the  present  time,  but 
also  to  focilitato  the  work  of  tkie  college  instructor  in  the  eco- 
nomics uf  trail 8{>ortation.  The  worst  evil  of  iiiudeni  academio 
life,  particuliirly  under  the  elective  Kysteni,  in  that  the  student 
may  Hu  seldoni  be  called  upon  tn  think  for  liimHelf ;  —  not  merely 
to  "craiii"  and  inejnorixe,  to  absorb  inforniution  predigested  by 
an  instructor,  but  rather  to  actively  use  his  reiisoniug  powers 
in  effecting  recombinations  of  ideas.  Mer«  piissive  contact  for 
a  brief  jjcriod  of  life  with  cultivating  iiiflueiii-es  imd  high  ideals, 
as  exemplified  in  ixwks,  general  environment,  and,  it  is  to  h& 
hoped,  instructors  of  the  right  sort.  t«nds  to  produce  tlic  dilet- 
tante, unless  at  the  same  time  the  mind  is  constantly  invigorated 
by  action.  This  is  especially  true  of  the  economic  and  sociid 
sciences.  To  provide  material,  prefflnibly  of  a  debatable  sort, 
which  may  bo  worked  over  under  discussion  in  the  class  room, 
instead  of  being*  merely  committed  to  memory,  constitutes  the 
pedagogical  aim  of  this  book.  Some  of  the  extracts,  especially 
the  historical  ones,  are  of  comse  not  susceptible  of  such  treat- 
ment. They  are  merely  reference  readings  for  convenient  use. 
But  the  others,  notably  the  decisions  of  the  Interstate  Com- 
jrce  Commission,  usually  provide  delwtable  matter  of  an 
Imirable  sort.  This  is  peculiarly  true  of  cases  or  decisions 
with  a  dis&enting  minority  opinion.  Another  advantage  which 
many  of  these  economic  cases  possess,  over  propositions  in 
mathematics,  logic,  or  even  law,  as  material  for  training  the 
iDteUigence,  is  that  they  are  always  charged  with  human,  and 
ofteu  with  great  public,  int-erest;  and  that  they  incidentally 
involve  an  acquaintance  with  the  underlying  business  condi* 
tions  and  trade  telatioos  of  the  couutcy  at  large. 
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PKKFACE 


One  point  in  connection  with  the  reprints  (fdci  decisions  of 
the  Intvrslate  Comiucrcu  Cumiuissioii  is  peculiarly  duserving  of 
nol«.  This  volume  is  a  collection  of  catHis  tu  economics  tind  not 
in  law.  While  legal  propositions  are  sometimes  necessarily  in* 
Tolved,  they  are  subordiuate  for  our  i)urposes  to  questions  of 
economic  fact.  Our  interest,  for  example,  in  the  Irapoil  Kate 
decisions  of  the  Supreme  Court  arises  primarily  from  the  fact 
that  in  the  settlement  of  a  <iiflicult  point  at  law  economic  rela- 
tionships and  conditions  are  revealed.  A  certain  ])racticB  may 
ho  illegal,  and  yet  sound  economically,  or  the  revei-se.  This  ex- 
plains why  many  of  th**e  reprints  have  been  entirely  stripped 
of  legal  material  in  the  process  of  editorial  condensation.  The 
case  is  thereby  not  only  much  abridged  but  at  the  same  time 
simplified  for  the  use  of  economic  students. 

The  book  is  not  intended  to  be  used  alone  in  the  conduct  of 
ooui'scs,  but  in  connection  with  some  standard  treatise  upon  the 
Monomics  of  transportation,  such  as  Hadley's,  Johnson's,  or  the 
editor's  discussion  in  the  Final  Iteport  of  the  United  Slates 
Industrial  Commission  uf  1900  (pp.  259-485). 

For  permission  to  reprint  the  selections  from  books  and  lecli- 
nical  jounials.  aclcnowledgment  is  due  to  the  editors  of  the 
Quttrtrrljf  Journal  of  ICronomirg,  the  Political  Sritnc^  Quarterly, 
and  the«/ouma/  of  Political  JSconomy  ;  and  to  Messrs.  McChire, 
Phillips  &  Co.  and  the  University  of  Chicago  Press.  Honorable 
Martin  A.  Knapp,  the  distinguished  chairman  of  tl\e  Interstate 
Commerce  Commission,  has  in  this,  as  in  all  other  enterprises 
tending  to  a  farther  elucidation  of  ihe  difiicult  prftblenis  of 
milway  economics,  rendered  most  valuaWe  aid.  Tlic  various 
authors  whose  contributions  are  herein  reprinted  have  given, 
in  all  instances,  the  most  cordial  permission.  I  wish,  however, 
to  acknowledge  my  i>eculiar  indelrfodm-ss  to  the  Honorable 
Charies  Francis  Adams,  not  alone  for  hia  willingness  to  per^ 
mit  an  abbreviated  reprint  of  his  Chapters  of  Erie,  now  oui 
of  print,  to  be  made,  but  (or  his  friendly  aid  in  the  direct  accom- 
plishment of  that  purpose,  ^lay  the  volume,  headed  by  his  e»rly 
contribntinn  to  the  subject,  help  to  further  the  public-spirited 
purp«><te  which  inspired  hts  work  a  gcnemtion  ag**! 

WILLIAM  Z.  mPLKY 


1 

^^^^^CONTENT^^^^^I 

rAQB           ^^H 

^^^EtTRODtrcTios.    (Anftljsls  of  «haittcrjt.]    By  WilHdrn  Z.  Riplftj 

^H 

H       ClurTKU 

^^ 

1 

A    CHAhTKR   nr    Krik.     (KnriT   HpneulMtiv*)    itml    fliiitnciiil 

^1 

1 

Acandals.)     Ry  Hon.  Charles  Friuiria  Adams 

^M 

1 

9tA!eiiAHD  Oil  Rruate)^.    By  Ida  M  .  TnrliuU    . 

'  ^1 

1 

Ti!K  Briti>is«i  AND  CtWT  or  tue  I'stdN  pACiKir.    (C'on- 

^1 

1 

structtuii  cuuii>ttuii'«.)    ity  llutuy  Kirki,-  Wliit« 

^1 

^^  IV. 

Tnc    Soi!TiiKR)r    Railway    8t    STRAMt^iitP    AAftoctATiox 

^1 

^H 

(A  typkftl  (wul.)    By  Ueury  HuilBua    .... 

^1 

H 

Th«  Throrv  or  Kailway  Ratkh.    By  Franli  W.  Taiwsig 

^^k 

1 

Uj^UKAFOXAiaX  KATKb  : 

^1 

^^_ 

Tnr  CiNrisHATi  FttKiiinx  Biiiieai-  Ua.^k 

145  \- — ^J 

^B 

Thi:  Maximim  FR(;iuur  Ratk  Dkcikkin 

170  J        ^1 

VTI. 

ItKLAtiVK  Kati:n>Tiii;  !trTcniNt«oN,  Kan.,  Salt  Caak 

100          ^1 

t-viu. 

Rsuative  Uatbs  :  Tue  Kav  Clairb,  Wih.,  Lumber  Cai^k 

^1 

1       IX. 

rMBEAAONADLE  Rate«  :  TnK  Savanxaii  NAYAt.  firours 

^1 

4.x. 

^1 

Relativr  Ratrk:  Thk  Chattakcmxia  Cask   . 

^1 

XI. 

TiiK  LuKG  AWD  SuoRT  IIaiti.  Clau»e  :  ToB  St.  Cloud. 

^1 

^^k 

_XII. 

Tub  Lokg  a.tii  Short  Haul  Clause:   Thk  Savaxsaii 

^1 

mf 

^H 

M   xiu. 

T»K  Tki'iui  Line  Ratb  Svstbm.    By  WiUium  Z.  Kipley 

^H 

1     Xir. 

The  StirTKKRx  HA^ixn  Poimt  Syrticm  : 

^1 

H 

Thk  Tnnv,  Ai^..  Cask 

^H 

H 

Ttli:    .\l.AIIAHA   MlPI.A!<tk   DrcIMOH 

^H 

■ 

vii 

J 

viii  CONTENTS 

Chapteb  Page 

XV.  The  Southern  Babino  Point  System  :  The  Dawson, 

Ga.,  Case 363 

XVI.   The  Southern  Rate  System  :  The  Danville,  Va., 

Case 378 

XVII.   Transcontinental  Freight  Rates  :    The  St.  Lodis 

Business  Men's  League  Case       ....     405 

XVIII.   Export  and  Domestic  Rates.    (Atlantic  and  Gnlf  com- 

petitioD).  ........     441 

.XIX.   Freight  Classification  :  The  Hatters'  Furs  Case    476 

XX.   EcoKOHic  Waste  in  Transportation.     By  William 

Z.  Ripley 484 

XXI.   The  Northern  Securities  Company.    (Railroad  con- 

BoUdation.)    By  Balthaaar  H.  Meyer  .  517 

XXII.   Thk  Interstate  Commerce  Law  as  Amended  in  1906. 

By  Frank  H.  Dixon 531 

XXIII.  Reasonable  Rates.  (Judicial  determination.)  By  Alton 

D.  Adams  ........     557 

XXIV.  The  Doctrine  of  Judicial  Review.    Bv  H.  S.  Smalley     579 

XXV.   The  English    Railway  and   Canal   Commission  of 

1888.     By  S.  J.  McLean 602 

XXVI.    Railway  Regulation  in  France.     By  W.  H.  Buckler     652 

XXVII.   Railroad  Owneuship  in  Germany.    By  Balthasar  II. 

Meyer 660 

INDEX 683 


INTRODUCTION 


The  first  impression  conveye*!  by  our  historical  selections  is 
lliot  they  unduly  emphasize  certain  infamous  events  in  the 
development  of  the  American  transportation  system.    There  is 

|«urely  nothing  more  <iisc red i table  in  the  economic  faietnr}-  of 
the  United  States  than  the  defrauding  of  the  government  and 
of  innocent  invcstora  by  tUc  use  of  ilevelopnicut  and  coiistrnc- 
tion  companies,  of  which  Uie  Credit  ]^t»bilier  wag  a  leading 
example,  by  such  men  as  StaiifonI,  Dunuit,  and  Crocker;  tlie 
wrecking  of  the  Erie  Uailruad  by  Jay  Gould  and  Jim  KJsk ;  and 
ttie  utterly  mi8(;rupulou,s  manipulation  of  railroad  rates  by  tlie 
Rockefellers  and  their  iiRsociateB,  in  order  to  destroy  comj>ctitioD 
with  the  Standard  Oil  Company.  Happily  such  occnrronces 
are  exeepti<mal  in  the  economic  life  of  a  nation.  Nevertheless 
their  descriptinn  is  esitential  to  nii  underatanding  of  the  whole, 
just  as  pathological  rescai-ch  is  needed  for  a  true  comprehension 
of  the  normal  and  healthy  physiological  processes.  It  would 
liave  been  far  pleasanter  to  rcf'oiti  in  delAil  the  course  of 
events  by  which  the  wonderful  achievement  of  opening  up  a 
It  continent  Co  settlement  was  accomplisheil.    Practically 

Fthis  is  impos-'iible  within  reasonable  limits  of  space.  Not  the 
prvsaic  and  noi-maL,  but  the  spectacular,  phases  of  our  economic 
life  have  been  as  yet  adequately  dt'scribed.    The  most  that  can 

ibe  claimed  for  the  selection  of  certain  of  these  events  is  that, 

^whilo  perhaps  extreme  examples,  they  are  significant  as  indi- 
cating possibilities  under  the  then  prevailing  state  of  public 
opinion  ami  law. 

Another  less  practical,  and  in  fnct  more  importaniv  reason  for 
throwing  these  infamous  events  into  high  light,  lies  in  their 
instmctive  character  as  illustrating  the  evils  generally  attend- 
ant upon  a  pioneer  st^ge  of  de%'elo]mient,  together  with  the 

[abuses  which  naturally  arise  under  couditioos  of  absolutely  free 

b: 


comptititiou.    The  gr^^t  aJvaxuf^  in  puUio  morality  which  to-day 
rulusitM  w  Coluiuto  &uch  abuses  becomes  at  once  apparent.    In 
the  cftSit)  k>f  the  chAptero  {kuu  the  history  of  the  Erie  Raihvad 
iiud  it&  evU  spirit,  ja^v  iioulil,  the  oomiption  of  the  state  judi- 
uiu-y  waa  peihapti  tW  mmi  deplorable  feature  of  the  affair. 
But  tht>  uevHwaity  v>f  atriot  financial  accountability  of  the  direet- 
oi'tt  of  grtMt  publio-^i^rvioe  corporations,  both  to  the  government 
lUiU  to  (ht^  :9LU>ckhold«ra,  is  made  evident  with  equal  clearness, 
fc^ubliv  s«utiwv>ut  —  more  sensitive  to  financial  delinquencies 
UkIi^v  than  it  was  a  generation  ago  —  has  compelled  the  crea- 
ttuu  K'<i  ^tvtiru mental  agencies  for  securing  publicity.    By  such 
mwMia  svantlftlous  abuses  of  trust   are   more   easily  detected 
aiul  lutuitthed.    Too  often  in  the  past,  well-mehted  punishment 
htw  nut  taken  place  through  the  agency  of  the  duly  constituted 
Itijjftl  authorities.    The  evil  doers  have  received  their  just  de- 
Hurta  only  through  condemnation  by  contemporary  public  opin- 
ion, perpetuated  afterward  by  historical  record.    To  keep  alive 
Home  of  these  old  scandals  cannot  fail  to  impress  the  ^t  that 
the  evil  which  men  do  lives  after  them.    It  is  not  to  be  con- 
doned, either  by  purely  private  morality,  or  by  material  success 
achieved  during  life,  followed  by  lai^  benefactions  after  death. 
The  chapter  upon  ^Stendaid  Oil  Rebates"  has  had  a  more 
direct  bearing  ufwVa  oontemporar;\-  afFaiis.    The  undoubtedly  typ- 
ical events  therein  ii««eribed  were  a  powerful  factor  in  rousing 
public  iwnliu»ea<  in  fcivoir  of  the  original  Act  to  Hegulate  Com- 
merv^  «>f  IS^T.    Their  fearless  republication,  fully  authenticated 
by  dvVwnwutaiY  «videDc«,  in   the  admirable    History  of   the 
St»iHUi\l  i>U  i\»mpany  by  Miss  TarbelL  —  cwifirmed  as  it  was 
iu  its  waiu  cv»*K'lusio«is  by  the  mastniy  «  Report  upon  the  Trans- 
{^vr«»ik«i  v>f  IVtroleuttk"  by  the  United  States  Conuui:isioDer  of 
i\»r^K>n«k»us»*  —  was  an  eqaallr  powerful  induence  in  crvstal- 
tiiiuj:  jmWic  seutunent  in  Savor  of  the  recently  enacted  Hep- 
burtt  kUtl  of  ISNW-*    Public  optnioa  to-dar  is  unanimous  in  the 

'  IV'tt  'tw  &nlia^  IB  tibJs  report,  tlw  SUnbid  iXt  Compmaj  s  nov  omler 
iiKhv-uiMui  IB  ch«  Ftfli«rtl  Cwu«»  for  more  than  fiAwa  homircil  aep^raze  <}&iue 
<fi  KK'vtK  liau^.  upiNi  iMW  asmju  lin«  into  liu  suojitem  ttues  slone. 

*  TIUtttewuicritiicaltTiMexibitiiaiBiuia^ua  taCAspGerXXtLp.  iSl.  -Mfrn. 
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Icmnnd  tbitt  milways  as  common  cnrriers.  enjoying  incstimnbly 
valuable  i)rivile^'cs  by  iiutborily  of  the  govenmieiit,  Bball  accoi-d 
subfitantiallj  cqnnl  trentinent  to  all  shippers  alike,  be  thej  great 
or  Bmall. 

Ji^hatet  and  ditcriminationii  are  not,  liowever,  matters  of 
historical  but  of  verj'  present  importance.  As  late  as  1900, 
according  to  the  opinion  of  experts,  ptraonal  favoritism  harl 
become  a  thing  of  the  [>ast.  This  was  in  large  measure  probably 
true  80  far  as  the  ordlnar)'  private  businesses  of  the  country 
were  concerned.  But  a  new  and  highly  disturbing  factor  waa 
the  sudden  rise  of  great  industrial  couibinatioiia,  incident  upon 
the  phenomenal  pri)KperiIy  since  1897.  Many  of  these  trunis 
were  floated  njion  glowing  propbecit-s  of  economies  in  produc- 
tion. I'rominent  among  these  was  to  be  a  saving  in  freights 
thraugh  division  of  the  market  into  districts,  eacli  siipplie<l  by 
the  roost  conveniently  located  plant.  The  results  have  shown 
in  too  many  cases  that  the  real  saving  was  not  cfTcctcd  in  this 
legitimate  way  at  all.  Hut  their  size  and  power  wei"*!  used  as  a 
club  to  force  the  carriers  to  grant  secret  favors  in  rat«s  which 
were  denied  to  the  indc])endent  producers.  The  exposures  of 
personal  discrimination  on  a  laij^e  scale  started  in  'V\'i8consin  in 
1903,  as  a  corollary  to  the  investigation  concerning  ntiboad  tax- 
ation under  Governor  La  Follette.  The  so-calle<)  ICIkins  Bill, 
amending  the  Interstate  Commerce  Act  in  tht-  interest  of  rail- 
road revenues  by  greatly  increasing  the  penalties  for  rebating, 
was  enactcil  in  the  same  year.  Viirlous  investigations  by  the 
Interstate  ronniieree  Commission  since  llt04  have  uncovered 
intricate  methods  for  evnding  even  this  more  drastic  prohibition. 
Prominent  among  these  is  the  use  of  terminal  railways  owned  i/ 
by  the  shipper,  which  receive  Ijack  an  undue  prDpi>rtion  of  the 
tlirongh  rate  for  a  merely  nominal  service.  The  International 
Salt  ('ompany,  the  United  States  Steel  Corporation,  and  the  In- 
ternational Harvester  Company,  for  example,  have  been  detected 
in  the  utilization  of  this  device.  Another  method,  quite  common, 
especially  in  securing  reljatcs  on  grain  and  (lour  for  the  great  y 
Minneapolis  millers,  is  tlit-  •'midnight  tariff,"—  ahnv  tariff  puU 
Uclj  filed  but  made  effective  only  fur  one  day,  for  the  U8«  of 
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shippera  warned  and  prepared  in  advance.  Discrimination  in  the 
"^j  use  of  coal  curs,  always  opemting  of  course  in  favin-  uf  the  liirge 
shipper,  was  discovered  on  tlic  Pennsylvania  system  even  more 
recently.  For  years  the  use  of  privat«-car  lines  by  tlie  Clucago 
packers,  known  as  the  Beef  Trust,  to  stifle  all  effective  compe- 
tition from  independents,  has  been  well  known;  but  it  was  not 
fully  disclosed  until  the  general  agitation  for  railroad  reform  was 
taken  up  by  President  Roosevelt.  And  all  the  time,  as  it  now 
■ ,  appears,  the  plain  oUl-fi»shioncd  mode  of  direct  repayment  of  a 
part  of  the  published  uirifF  rate  has  continued  in  secret.  The 
American  Sugar  Uelining  Company  (in  1906)  and  the  Colorado 
Fuel  &  Iron  Company  (in  1905)  have  already  been  convicted  of 
this  offense  in  the  Federal  Courts.  The  climax  is  imw  capped  by 
the  masterly  revolutions  of  the  Uniuid  States  f'onunissioner  of 
Corporations*  in  his  Keport  upon  the  Tmiisportaticu  of  Petro- 
leum of  li)t)6.  Tliiit  hoary  old  offender,  the  Standard  Oil  Com- 
Ijany,  is  now  on  trial  in  the  Federal  Court*,  having  been  shown 
by  an  investigation  of  the  books  of  the  railways  by  expert  account- 
ants, to  have  been  regularly  in  the  enjo)Tiient  of  preferential 
rates  over  competitors  in  all  parts  of  the  country.  The  evidence 
upon  this  point,  taken  in  connection  with  the  public  professions 
of  those  charged  with  its  management  is  one  of  the  most  extiaor- 
diiiary  exposures  of  loose  business  morality  which  this  present 
generation  is  likely  to  witnis*.  This  revelation,  together  with 
tliat  of  the  Armstrong  Insurance  Committee  in  New  York,  is 
unfortunately  bound  to  furniBh  powerful  ammunition  for  the  use 
of  political  demagogues,  in  the  furtherance  of  their  seltl^h  ends. 
For  the  dispassionate  student  of  public  affiurs  the  alignment  is 
greiitly  strengthened  in  favor  of  an  extension  of  public  regula- 
tion both  of  militmds  and  trusts.  The  advantages  of  an  enforced 
and  ample  publicity  have  been  most  effectively  demonstrated  by 
this  rather  remarkable  aeries  of  events. 


Pooling,  or  agreements  between  carriers  tor  obviating  compe- 
tition, was  commonly  practiced  prior  to  the  Interstate  Commerce 
Act  of  18S7.  That  law  expi-essly  prohibited  it :  aud  the  courts 
have  also  interpreted  the  Anti-Trust  Act  of  1890  as  applicable 
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to  railway  coiitracts  of  the  aame  kind.  Moreover  the  pj-o^resa 
of  railway  cuiuMjHdaLioii  since  1898  lias  beuu  isuvh,  espeuiiiU}'  iu 
the  sQUtbern  stattis,  that  the  neuessity  for  pooling  agreements 
is  far  IcsB  obvious  than  it  was  twenty  years  ago.  The  enactimfnt 
of  Federal  legislation  for  the  prevention  of  rate  cutting  and 
secret  discrimination  insures  a  greater  measure  of  stability. 
Cut-thntat  compotttion  like  that  of  earlier  days  hoa  become 
almost  inipussihle./  Competition  to-day  is  rather  of  s>ervi<:e  and 
fiuiliiies  at  established  rates,  than  as  between  actual  rates  them- 
Mlresj  Conse<juently  our  chapter  upon  the  Southern  Railway  & 
St^iiMihip  Association,'  at  once  the  most  effective  and  endur- 
ing organization  of  its  kind,  is  now  seemingly  of  historic  ioter^ 
est  alone.  Yet  a  cogent  reason  for  describing  such  a  railway 
pool  iu  detail  nevertheless  exists,  ;iiid  derives  great  force  from 
the  natui-e  of  impending  problems  in  railway  operation.  Many 
fN)iniH>tt!nt  fttmU'iitSt  ntlier  than  I'ailroud  men.  are  convince^:]  tliat 
the  present  prohibition  of  piioling  ouglit  lu  he  repealed  now  that 
the  great  prinuipLe  of  public  supervision  (uid  control  uf  rates  has 
been  reaffirmed  and  securely  established  by  the  Hepburn  Act 
of  1900. 

The  United  States  Industrial  Commission  of  1900  in  its 
Bnal  report  included  an  eUilKirate  diitcussion  of  this  topic,  lead- 
ing to  the  con<-lusion  that  agreomonLs  bc^twecn  carriers,  subject 
of  course  to  approval  by  the  Interstat-e  Commerce  Commission, 
would  not  only  greatly  facilitate  railway  operation  but  also 
contribute  powerfully  to  stability  of  rates.  Since  drafting  this 
report.  I  have  buen  able  to  investigate  the  subject  further,  with 
particular  reference  to  the  economic  wastes  incident  to  even 
normal  mid  healthy  railway  competition.^  The  conviction  that 
the  most  certain  remedy  for  n^any  of  these  economic  wastes  in 
transportation  will  lie  found  iii  a  rnhahilitation  of  j)ooliiig  under 
governmental  suiK-rvision;  has  been  greatly  strengthened  also 
by  a  somewhat  extended  personal  investigation  of  railway  prac- 
tice in  Europe.  In  the  British  Isles,  the  broad  principle  that 
railways  are  essentially  natural  monopolies,  and  should  both 
legally  and  administratively  be  treated  &a  such,  has  always 
»  Vide,  p.  fl8,  infra.  '  Vide.  ChapU-r  XX,  p,  4M.  ii\fra. 
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obtained.  Pooling  agreements  are  actually  enforcible  by  legal 
Ipracess.  This  contrasts  ntrongly  with  our  American  practice, 
where  we  have  indiscriminately  sought  to  [icrpetiiate  competi- 
tion by  law.  lioth  for  railways  aritl  tru8t«,  regardless  of  ibeir 
economic  difTereiiceH.  We  have,  for  instance,  failed  to  recognize 
that  in  the  case  of  common  carriers,  as  diatinguiahed  from  indus- 
trial combinations,  a  remedy  against  unreasonable  rates  far  more 
secure  than  competition,  namely  governmental  control,  may  be 
exercised.  Moreover  tliis  method  is  advantageous  because  it 
conduces  to  stability  of  rates,  never  possible  under  fi-ee  ooni[>e- 
tition,  while  at  the  same  time  it  still  permits  of  competition  for 
business,  not  by  cutting  of  rate^,  but  under  establi^thod  rates 
through  extension  of  Iwlter  service  and  facilities.  Tho  necessity 
for  prohibition  of  pooling  in  the  United  States  has  lat^-ly  dis- 
appeared, now  tliat  the  great  principle  of  public  regulation  by 
the  Federal  government  is  definitely  reisnacted  into  law. 

01)servation  in  continental  Europe,  where  government  owner- 
ship of  railways  prevails,  strongly  impresses  one  with  the  eco- 
nomic advantages  of  entirely  uniBed  systems  of  operation.  No 
devious  routing  of  traffic  is  allowed.  Certain  lines,  best  situated 
and  equipi>ed  (or  the  business,  are  designated  for  each  kind  of 
traffic,  and  concentration  on  them  follows  to  the  exclusion  of  the 
weak  lines,  —  that  is  to  say,  of  the  lines  which  are  weak  for 
that  particular  business.  No  roundabout  circuits  occur  because 
of  the  complete  absorption  of  all  lines  in  the  government 
system.  Ho  independent  roads  have  to  be  placated.  The  sole 
problem  is  to  cause  the  tonnage  to  bo  most  directly  and  eco- 
nomically transported.  The  a<ivatitage  of  monopolistic  operation 
is  amply  dcmonatraled.  But  adiled  evidence  of  the  dc.'^irabilily 
of  eliminating  competition,  except  in  the  matter  of  service  and 
facilities,  is  found  in  the  fact  that  wherever  these  unified 
government  systems  come  in  contact  they  immediately  resort 
to  pooling  agreements  with  one  another.  Thus  the  Frussinn 
system  is  party  to  a  number  of  pools  with  the  railways  of 
Austria,  Bavaria,  and  Baden.  The  emphasis  Is  laid  upon  secu> 
ing  the  most  direct  aud  efBcieut  service  as  well  as  the  mainte- 
nance of  stable  rates. 


INTKODUOTJON 


XV 


For  all  theae  reasons  almve  stated,  il  has  &een]f>d  deHirable  to 
reproduce  a  picture  of  one  uf  our  beut  old-fashioned  pools  at 
work.  Httd  such  an  orgsmization  not  Jwen  prohibited,  no  far  as 
rate  makiug  is  conuemed,  by  the  Act  of  1887,  one  may  i-eason- 
ably  doubt  whether  the  gigantic  consolidations  now  dominating 
the  southern  states  would  have  arisen.  This  particular  chapter 
i»  reprinted,  therefore,  not  only  because  of  its  historical  impor- 
tance but  also  in  the  hope  tliat  some  day  the  railway  pool  under 
atrict  governmental  supervision  aiid  control  may  be  legally 
restored  to  favor  as  an  agency  for  moie  uffecLive  service  aud 
greater  stability  of  latvs. 


Traffic  prohlemg  may  be  roughly  classified  in  four  groups : 
those  appertaining  to  the  reasonableness  of  rates  in  and  of 
themselves  without  reference  to  any  other  tariff;  tliose  which 
spring  from  on  imputedly  nnreasonable  relativity  between  rates 
for  different  and  competing  places  or  markets ;  those  which 
concern  the  relation  between  rates  upon  different  commodities  ; 
and  finally  those  which  deal  with  differences  in  rates  for  the 
same  service  between  comiwting  shippers.  Of  these  four  groups 
the  last  one  concerning  {lersonal  discriniinatiou  has  already 

^been  dittcnsscd.  The  third  group  is  mainly  coneenied  with  the 
intricate  and  technii^al  problems  of  freight  class  i  Beat  ion.  com* 
mndity  mtes,  and  car-load  tai-iffs.  Such  matters,  decided  for 
Kuniple  by  the  Interstate  Commerce  Committsion  in  a  number 
m  important  oases,'  are  usually  t(»o  elaborate  for  i-eproduution 
here,  and  moreover  could  subserve  no  nseful  purpose,  as  tlieir 
decision  depends  rather  upon  mere  questions  of  fact  than  of 
public  policy.  One  sinijile  concrete  case  alone,  concerning  the 
classification  of  fur  lmt«,^  will  serve  to  indicate  the  principles 
involved,  and  their  importance  in  any  general  scheme  of  rate 
waking.  The  problem  of  relative  rates  upon  gi-ain  and  grain 
products,  discussed  in  the  Export  Kate  case,^  incidentally 
involves  isKues  of  the  same  sort  upon  a  large  scale,  as  well 

I  KoUbly,  the  New  York  Board  of  Tratlv  Kod  TrantporUUioD  Case,  Intcnute 
ComitMne  ComnUiskfD  Bepoits,  Vol.  Ill,  pp.  473-51). 
■  P.  4T«.  infn-  •  rWe,  p.  441,  in/ht. 


«li*^r::lluu  ji  "aia  31"^   it  ^unacT  jib  sns  nacowd  dovB  to 

T!iK  M/ttfr^^nr  '^^OMiMibgiieiB  ^  rw"MiJ  rtfto  if  a  qaeRiaB  lev 
taz  :«i   iE3e  TiEn  ?>^isi£s  ai  1  aiuE*e  eannaftr  das  to  an 
■wicrg  «*j3i*rC]iii±  ir  itaE.    £s  s  &  nwner  <s  sir  Ixm  "—^^m  to  an 
juiiTuiuai.  Jiesriaaz  ir  znoo  ic  ^jt^t^**^  ^us  cae  ■^T'J^tr  {re%lit 
Taa?  a  ]u^  'ziao.  =uic  x  he  ±  fn.  xbbc^.  oqcfi  or  Io«>  is  h^faer 
ruio.  :3i^  =12  -siT^T^  ay  a  ctanf&sssx.    For  ctoi  if  it  be 
xir^wiituiii-  jizr:.  w  jjiu;  j*  is  a^p^Les  so  aH  tadea  in  the 
«Laif;  ^uTS^c  "^  ior^hi^je  est.  iiiiiiMiriiiilj  be  levied  upon  the 
■••n>CT-Ti.^  :y-  aH  iexj±£s  x^&s  nnmat  an  ailwHcnient  of  prices. 
lo.  lie  a>:cei  «'-~.-nn;t-  Frsztu  B^ima  «Ke.^  tbe  Middle  West 
"WTA  3i:c  4<:ijei':^'a&  5:r  ihe  'v^eiiire  >:k  zht  ecrscming  pnUic  in 
;m  scfnieaswm  saces  irieB,  i;  ■rcmrLEiziid  tliac  freight  ra*  ■ 
fr:ai  Tniswra.  •xczezi  isi^o  tae  Sicdi  were  ondulj  high.    T' 
»^f»wm  awnriiiKis  Trer-  iazeresaw  ia  a  reduoti^Hi  because  their 
:^:^  were  is  £»f;  hzirwr  itae.  ;E.:«e  ervyed  bv  the  Atlantic 
^liKwni  cities  to  tiitf  iajze  roi~;s.    Their  complaint  concerned 
".r«i^:  essijzriillv  wita.  the  nrldtiviiT  of  charges  from  different 
...^■p^-:,^  ^.-enters  to  a  vvaimoa  mirket.    The  complainant  as 
to  the   fi*-t'».v  reasooahlenes?  of  southern  freight  rates  should 
prowriv  i»  uie  ^aenJ  *wnsaDiing  public  in  the  region  in  ques- 
tion.   In  A  similir  fashion  in  another  of  our  cases,^  Danville 
ootur'-dins.  not  primarily  that  her  freight  rates  are  high,  but 
n«h^'r  thAt  ihev  are  higher  than  those  gninted  to  Richmond, 
Norfolk.  an»l  Lynchburg.    The  burden  of  complaint  as  to  the 
stvjv^lutf  uure-isonableness  of  the  rates  in  question  should  prop- 
erlv  prvH-etni.   not    fii>m   the  organized  merchants  of  Danville 
but  ftvMii  hor  general  consuming  population.    Nevertheless  such- 
questions  as  concern  the  alsolute  level  of  freight  rates  do  some- 
tiuus  arise,  as  in  the  notable  case  of  the  Chicago  Stock  Yards. 
In  this  iustaufo  an  arbitrary  switching  charge  of  two  dollars 
IMTtnvr  was  imiKwed  by  the  railnmils  in  1894,  applicable  to  all 

»  yi,tf,  ^  41VI,  infra.        <  rWr,  p.  IIS,  Infira-        '  Vi^  P-  378,  Wra. 
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shippers  alike.  Issue  was  raised  as  to  whether  such  an  extra 
charge  was  justified  by  the  circurastanees  and  conditions  under 
which  this  particular  rate  woa  impt^sed.^ 

Fax  more  often,  however,  than  in  the  case  of  individual  or 
particular  charges,  for  the  reasons  above  outlined,  issues  of  fact 
concerning  the  absolute  reasouableuess  of  i-ates  in  and  of  Lbeni- 
selves  are  apt  to  be  raised  with  reference  to  eutin^  Kchudules  and 
tariffs.  The  liitenitato  Commerce  Commission,  as  in  the  case  of 
the  freiglit-rate  increases  subsequent  to  1900,  was  called  upon 
to  act  in  the  general  intfifcsts  of  the  consuming  public.  Were 
tbeae  general  increases  justified  by  the  widespread  rise  of  prices 
and  were  they  commensurate  with  the  enhancement  of  costs  of 
operation  ?  The  problem  in  such  cases  is  mainly  one  of  fact, 
to  be  discussed  and  decided  by  experts.  These  facta  vary  in 
their  significance  frOm  year  to  year.  Reproduction  of  such 
inrestigations  in  a  volume  of  this  sort  would  lie  of  little  value, 
"^f  counw  the  future  development  of  the  Jnteistate  Commerce 
*'^ijiniiussioa  is  bound  to  bring  it  face  to  face  with  just  such 
broad  issues.  Matters  of  paramount  importance  will  be  involved. 
But,  like  matters  of  dassilicauon,  they  uro  too  technical  for  oui' 
immediate  purpose. 

While  cases  suitable  for  reproductiim  in  Ibis  volume  rarely 
turn  entirely  upon  the  absolute  reasonableness  of  rates,  such  an 
issue  is  often  incidentally  Involved,  as  for  instance  in  the  Cin- 
cinnati and  St.  L*mLs  cftsf\s  almvn  mentioned  and  in  those  of 
Chattanooga 'and  Savannah."  Given  the  fact  that  tlic  relativity 
of  two  rates  is  unreasonable,  is  the  one  too  high  or  the  other 
too  low?  Either  contingency  might  give  rise  to  the  inequality 
called  in  question.  A  just  decision  as  to  relative  reasonableness 
must  therefore  j-eckon  with  tlie  problem  of  iuherenL  reasonable* 
ness.  But  the  main  interest  of  such  issues  for  the  mere  student 
of  railway  economics  lies  less  in  the  bald  facts  as  stated,  which 
may  vary  from  time  to  time,  than  in  the  opposing  arguments 
and  principles  invoked,  which  are  in  their  essence  permanent 

'  This  loD^^tftiMling  conlroTcray.  witli  otb4^nl  conc«mlng  ihn  ceneral  ntes  on 
Esttle,  Boems  likely  to  be  made  the  occasion  tor  &  finsl  tiwi  of  Uie  oew  ncpbuiu 
AeL  *  P.  23S,  tn/m.  ■  Pp.  S24  and  SSft,  Infm- 
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fVUvgvd  n/af«N>fy  mmrtamitahiif  ratea  for  wmpettntf  markets 
uouMUlute  lite  h*Mii  U*r  c>oai[ibinl8  bofui-e  tlie  IntvreUte  Com- 
1UV4VV  1''  :i  far  tuoiv  frttjuuntJy  than  do  those  concern- 

ib^  xhm  aU-.  ....^  aiULVtinl  of  ttie  rale  charged.  The  reasons  for 
thtk  hAVo  hoen  Mt  forth  iu  the  prectnling  paragraphs.  And, 
vKtiuuHut  tw  Muvh  coinplniiits  luive  been  in  the  past,  it  is  ocrtaia 
\tuki  in  futurv\  with  the  over-tn creasing  commercial  interrelation 
U't«wn  vlifTcrt'Ul  jiarts  of  the  United  Stales,  such  alleged  griev- 
«iu^«  wit)  elsini  a  preponderating  share  of  the  attention  of  aii^ 
Hituvittisti-ntivp  ronniiiiisioD.  Veritable  puzzles  in  rate  adjustment 
tHMMl^utlv  arise,  which  bring  out  in  high  relief  the  economic 
|H>ouUnriti««  of  railway,  as  diBtinct  from  ordinary  industrial, 
i'oht{i4'<tition.  For  this  i^>ason  a  large  number  of  Uie  cases  herein 
ivpiinittl  deal  Willi  this  phase  of  the  subject. 

By  and  targe,  these  cases  may  be  roughly  set  apart  into  two 
olusea  oorivspondiiig  respectively  to  two  distinct  aspects  of  the 
pmbloiD  of  relative  adjustment  of  rates  for  coni[>eting  I(x:alities. 
Of  Uioao  the  fir«t  and  simplest  arises  as  between  two  competing 
markets  lying  upon  and  8e^^■ed  by  the  same  line  of  milroad. 
The  problem  is  to  adjust  n"itl»  relative  fairness  tlie  rates  to  near 
and  distant  points  on  the  same  tine,  one  often  a  local  or  way 
station,  while  the  other  enjoys  the  benefiL  of  low  competitive 
ratCH.  This  is  a  pmblem  as  old  as  railrojiding,  commonly  desig- 
nated 08  the  loug-and-short-haul  question.  The  second  class  of 
problems  is  at  once  more  receut  and  comprehensive  in  its  scope. 
It  concerns  the  relativity  of  rates  to  or  from  a  common  market 
from  various  jminta,  not  on  the  same  but  on  different  lines.  A 
decision  in  this  latter  case  amounts  practically  to  a  dclimita* 
lion  of  the  entire  area  of  the  market.  The  long-and-sbort-haul 
({uestion  raises  issue  as  to  the  extent  of  a  market  by  one  dimen- 
sion alone,  while  this  second  phase  of  the  matter  touches  the 
circumscription  of  the  market  l>nth  in  length  and  breadth,  —  and 
one  might  almost  odd,  in  thickness  as  well-  Such  is  the  daily 
problem  of  the  professional  traffic  manager.  It  has  not  fre- 
quently been  presented  for  settlement  to  the  Interstate  Com- 
merce CommissioD,  but  is  certain  to  do  so  increasingly  often 
with  every  increment  of  regulative  power  ooDferred  by  Congi-ese 
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sanctioneil  by  the  coarta.  All  these  classes  of  problems  alike 
fiuKlametituliy  invulve  the  principles  concerning  the  element  of 
distance  as  a  (actor  in  the  carriage  of  goods.  Transportation  is 
in  eaaence  the  elimination  of  the  clement  of  distance  from  mar- 
TietB.  The  most  important  and  puzzling  cases,  thei-efore,  natu- 
rally turn  upon  the  definition  of  the  due  importance  of  distance 
as  affecting  cost  of  service,  in  comparison  with  compelitiou 
which  determijies  the  value  uf  isurrice,  and  in  which  mere 
distance  plays  no  part.' 

Our  cases  illustrative  of  the  long-andtkort-havl  tpicttvm  spring 
mainly  from  Section  4  of  the  Act  to  Hegulate  Commerce  of 
1887.  Tliat  clause  of  the  Federal  statute,  modeled  upon  the 
long-standing  legislation  of  a  number  of  states,  prohibited  the 
charging  of  a  greater  rale  to  any  intermediate  point  than  was 
charged  to  a  more  distant  point  on  the  same  line;  provided, 
however,  that  traffic  moved  from  each  under  '' substantially 
similar  ciicumstances  and  conditions."  ^  In  the  ceLobrated 
Louisville  &  Nashville  case  in  1889,  the  Interstate  Commerce 
Commisjfion  pramptly  interpreted  this  latter  clause  as  permit- 
ting cai-riera  to  charge  less  to  the  moie  distant  point  in  three 
contingencies:  viz.,  first,  when  thei-e  was  water  com])etition; 
secondly,  when  there  was  foreign  railway  competition  at  the 
more  distant  point;  and  thirdly,  in  certain  "rare  and  peculiar 
OU«s"  not  conclusively  defined.  Under  this  interpretation  of 
the  law,  both  the  railways  and  the  Commission  proceeded,  until 
the  final  decision  of  the  Supreme  Court  in  1897  in  the  Alabama 
Midland  case,  with  which  our  reprints  under  this  heading  begin.' 
In  substance  this  decision  held:  fiivt,  that  the  existence  of  mil- 
way  competition  at  the  more  diatHiit  point  justified  the  railway 
in  charging  what  it  pleased  relatively  at  intermediate  points ;  and 
secondly,  it  seemed  to  imply  that  the  carrier  was  a  competent 


1  Tttitt  UuMretlcal  proposition  wiliscussedinCItapUir  V,  p.  123;  and  la  worked 
CKtl  in  pnctJov  In  CtutpUr  Xm,  pi  SM. 

*  For  a  more  eUboraie  dlMUMlon  of  thin  topic,  Irfdc,  Ktnal  Heport  United 
SUMM  tikdtiBtri&l  rotnmlnlon,  MHtO.  p.  4»3. 

'  Tbe  ongfti&l  duciHluo  of  tliu  Iiitenut*  Commerce  CoiumlasloD,  p.  S33 ;  and 
the  opinJoD  af  \\x  Supreme  dmrx,  pi  8M. 
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jnd^^e  M  to  chft  rroatroLUn^  force  -^f  cfaia  ci'>mpechion-  without 
rfiif.tf,Tir:ti  to  ctu»  opinii'^a  of  tha  Inc^rsuce  Commoce  Commis- 
sion, Hov  fnUy  this  opinioa  enuiticalAced  the  ohguukl  sttrate 
i»  iWiflly  descritjcii  hj  Jascice  Hirian  in  hid  di:jHencing-  opinion.' 
The  Alabama  Midiaad  deci^oa  waa  readered  in  ISdT.  Three 
cjut*m,  —  the  Savannah  Frei^c  Borean  :  -  I>aIIaA.  Texas ;  and 
Ht,  riond,  Minnesota.^  —  decided  daring  the  next  three  veais, 
iliiMtraf;  the  scope  of  aathoritr  exercised  by  the  Commission 
under  the  long-and-^hort-haal  claose  as  thus  legally  interpreted. 
In  the  first  two  exemption  from  its  provisions  was  granted; 
that  is  to  'say,  the  railways  were  permitted  to  char^  less  to  the 
more  rliHtant  than  to  the  intermediate  points;  while  io  the 
St.  Cloud  case  the  Commission  held  that  this  ought  not  to  be 
allowf.'d.  For  in  this  last  case  it  appeared  that  the  practice  was 
ar;tiially  prejudicial  to  St.  Cloud,  while  in  the  other  two  the 
inlcrtnediate  jK>ints  suffered  no  peculiar  damage.  Many  other 
intercHting  comi^irisons  between  these  cases  may  be  brought  out 
in  df;tailed  analysis  and  discussion.  Especial  interest  is  lent  to 
the  St.  Cloud  case,  however,  because,  although  granting  exemp- 
tion to  the  carriers,  the  Commission  was  e\idently  stru^ling  to 
regain  hoiik;  of  the  authority  and  prestige  lost  by  the  Alabama 
Midhitid  deeiHion.  The  arrogance  of  the  railroads,  especially  in 
Ui(!  Hoiithern  Htates,  seemed  to  render  necessary  either  new  legis- 
hilJcrti  or  IV  Hihabilitation  of  the  old.  In  the  Danville,  Viiginia, 
('HH(!*  in  1 000  the  Commission  sought  to  shift  its  ground,  mainly 
on  1  he  biwin  of  another  decision  of  the  Supreme  Court,  as  a  read- 
luyr  of  thn  i^iise  will  show.  It  thus  embarked  upon  a  line  of 
iiili'i)HiitJilinri,  not  yet  at  tliis  writing  definitely  settled  by  the 
f'lmrt  of  hiHi,  n-Hiirt.  Appeal  to  the  Supreme  Court  is  still  pend- 
iiiff.  Menntinii',  however,  the  entire  inadequacy  of  the  law,  unless 
(lie  ui'W  pdWiTH  f^n-aiited  by  the  Hepburn  liill  of  1906  are  con- 
Mtriied  U>  Niip|ih'Tni'iit  the  old  long-and-short-haul  clause  (which 
«|ipt'iUN  chmlitful),  \n  limply  shown  by  the  Chattanooga  case." 
ThiH.HH  well  us  the  Diiuvilleease,  presents  a  picture  of  intolerable 

'  Villi;  |i.  ;irll.    Cniittxiri'  nlwi  jt,  'JilO,  t(i,frii,  In  the  Chattanooga  ewe. 

■  r  'JStl.  in'1-rr.  *  V.  ;17S.  infra. 

"  r.  -Jilli,  inr-r,i  «  I'll,  'j:t8  ami  2l!0.    Conipftn?  also  pp.  6&i  and  611. 
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monopolistic  abuse  of  power  by  the  railways  of  the  southern 
states,  which  would  not  l>e  permitted  in  communities  where  pub- 
lic seutiiueut  is  more  alert  and  better  orgauized.'  Unless  some 
remedy  citn  be  found  for  the  injustice  inWirated  by  these  souCheni 
oaiies,  either  under  a  mure  UbeiiU  iuteriu-utiittou  of  the  k>ng-iuid- 
Bfaort-haul  clause  or  by  luuaus  of  the  newly  enacted  Mepbum 
Hill  of  1906.  a  constant  incentive  to  popular  agitntinn  will  exist. 
Two  eases  i-eprinted  herein  illustrate  the  romplleuttrd  phase  of 
the  dixtane/!  jtrohlem^  wherein  several  shipping  jioints  at  various 
degrees  of  pemoteness  from  a  common  marliet  ai-e  located,  not 
on  the  same  but  on  entirely  difffrent  lines  of  railway.  At  Eau 
Claire,  Wis.,*  for  example,  it  was  a  question  of  adjusting  rates 
from  a  number  of  lurabcr-pnvlticing  centers  over  a  series  of 
dlETereut  railways  converging  un  a  market  at  the  Missouri  river. 
The  convergence  of  these  lines  upon  a  common  market  reudera 
this  case  somewhat  analogous  to  that  of  tlie  Trunk  Line  rate 
6^'slem,  i)a.sed  a]K>n  distAucc  percentages.'  Both  are  entirely 
difTereiit  from  Uie  Hutchinson  salt  case.'*  iu  which  rates  to  a 
oomraon  market,  St.  Liuiis  or  Kew  Orleans,  not  on  converging 
lines,  but  on  railways  from  entirely  opposite  directions,  were 
called  in  question.  A  controversy  was  here  involved  as  to 
whether  St.  Louis  and  the  South  should  he  supplied  with  salt 
from  the  Kansas  or  the  Michigan  liclds;  exactly  the  same 
contest  involved  of  late  in  the  struggle  of  the  lumbermen  of 
the  far  Northwest,  of  Louisiana,  of  the  far  Sonthenst,  and  of 
the  northern  central  states,  to  gain  entry  on  even  terms  to  the 
gttAi  markets  of  Chicago  and  its  tributary  tniele.'w  territory.* 
In  such  cajics  as  these  we  attain  the  climax  of  complexity  iu  tlie 
]Mi)blems  of  rate  adjustment.  Vast  areiis.  a  multitude  of  inter- 
related rates,  and  tlio  welfarn  of  large  populations  depend  u[Kin> 
their  jiust  settlement.  Fortunately  in  future  a  divided  responsi- 
bility between  ilic  trnlfic  tiiaiiagers  and  governmental  cx|X!rt4 


»  Cf.  «»p«;iiill>-  Ibe  AjiraiiTiAti  Naval  Sfin*"  cnw,  |>.  224.  Tlio  Troy  caM 
fp.  338|,  nnil  ibat  of  Itaumitti,  On.  (p.  :M3),  af« typical  of  llip  Ragrarit  diwiJiDtno- 
dou  which  cxliitA.  ■  1*.  WH,  infra.  '  I'.  .t(K>.  infra.  •  I'.  IfX).  tn/ra. 

*  TbU  isably  iltscuBsed  with  a  floe  map  in  thv  Senaui  Coiamitu.«on  Intentua 
CommerGO  Hcurlags,  1D06,  Vol.  IL 
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seems  likely  to  obtatu  in  this  work  since  the  eoactineat  of  the 
Hepburn  Bill  of  1906.  The  decitiiouuo  louger  rvsts  solely  with 
the  tmflic  niatiagur,  representing  oiiLy  one  of  the  many  parties 
in  interest. 

Certain  of  our  caaen  are  intended  to  contrast  the  general  »>/»- 
Umt  of  railway  rate»  prevalent  in  different  scctionH  of  the  L'tiitwi 
States.  Three  main  diviKiuim  ttre  disttngnisliable;  viz.«  those  of 
Trunk  Line  territory,  of  the  southern  states,  and  of  the  trans- 
continental earners,  including  the  Pacific  coast.  The  Trunk 
Line  scheme,'  as  might  be  expected,  is  the  most  highly  devel- 
oped system,  not  only  from  the  point  of  view  of  simplicity  but 
of  justice  as  well.  It  illustrates  the  dominating  iniportanue  of 
distance  ua  a  factor  iu  sound  rat«  adjustment.  The  southern 
or  "Ifflsing-point"  system,  exemplified  in  the  Troy,"  Dawson,' 
Cliattaiiuogn,*  and  Danville^  cases,  lies  at  the  opposite  exlreme. 
It  sbowB  what  evils  may  result  from  the  exercise  of  absolutely 
arbitrary  powers  by  railway  managers,  acting  solely  with  a  view 
to  their  own  interests  and  regardless  of  the  general  public  wel- 
fare. To  be  sure,  certain  geographical  difTienliics,  no  greater 
than  those  of  Trunk  Line  tcrritoiy,  but  jwouliar  to  the  South, 
have  to  be  considered.  But  even  making  all  duo  allowances, 
both  for  the  sparseness  of  its  population  and  the  frequency  of 
water  competition,  the  defiance  of  the  fundamental  principles  of 
justice  in  rate  making  are  a  constant  incentive  to  governmental 
interference. 

The  tmnsconttneutftl  and  Pacific  coast  rate  systems  are  in- 
teresting and  peculiar,  involving  as  they  do  constant  consid- 
eration of  the  relative  mt-rits  of  transportation  by  soa  and  rail- 
road. The  Sau  Beniardino  ojisn'*  is  indicative  of  this  phase  of 
the  matter  with  reference  to  a  particular  class  of  goods  ;  while 
the  importfliit  case  of  the  St.  Louis  jobbers'  raises  the  same 
issue  with  reference  to  a  long  list  of  commodities.  But  the 
latter  case  is  of  even  wider  scope.    It  discusses  an  issue  which 


1  P.  30fl.  iiy^a. 
«  P.  ZAX  h\fn. 

«  P.  S3S,  ivJnL 


•  P.  ft78.  i*i/Wt 

■  latersiaw  Comaieroe  BeporU,  Vol.  DC,  pp.  43-W. 

^  P.  40&,  <V^ 
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constantly  arises  all  over  the  country  with  reference  to  difltrib- 
ulivd  bu»ine»8.  Shiill  California  l>e  supplied  with  haitlware,  for 
example,  by  means  of  wholesale  shipuients  to  Saa  Fruucifico, 
follmvetl  by  redi&liibution  from  that  center;  or  sUall  the  primiuy , 
diBtribution  tuku  place  from  Chicago  aud  St.  Louis  direct?  The, 
very  exintenee  of  San  Fi-aucifico  as  a  coinmeruial  centor  is  in-' 
volved.  It  is  the  everlasting  contest  for  supremacy  between  the 
great  cities  and  those  of  mudium  size,  an  well  as  the  struggle 
of  each  locality  for  economic  independence.  All  through  this 
Tolume  issues  of  this  sort  are  manifest  to  the  observant  eye, 
underlying  what  may  appenr  to  be  relatively  trivial  complaints 
from  a  financial  standpoint-  There  will  be  no  end  to  it  all  until 
tbe  firm  foundations  of  a  system  based  upon  some  seieritific  prin- 
ciple, as  in  the  Trunk  Line  scheme,  shall  have  been  devised  and 
adopted  here  as  well  as  in  the  southern  states. 

Thf  Kxport  Kate  case'  is  important  as  bearing  upon  a  most 
dinicult  pn)blem  of  eommevcial  adjustment,  which  is  contin- 
ually cropping  up  for  settlement,  not  only  in  the  I'nited  States 
but  all  over  Eumi*.*  It  miglil  have  been  lietter,  pt-rliape.  to 
have  reproduced  t4ie  noted  Import  Hate  case.'  in  which  the  In- 
teratate  Commerce  Commission  was  finally  oveiTuled  by  a  bore 
majority  opinion  in  the  Suprt'me  Court  of  the  United  Slates, 
after  having  been  upheld  in  the  two  lower  Federal  Courts ;  but 
unfortunately  both  the  length  of  that  opinion  and  its  unsatis- 
factory literary  form  rendered  it  impossible  for  republication, 
Tlie  issue  raised  concerned  the  legality  of  lower  through  rates 
on  iuijMjrta  from  Liverpool  to  Sau  Francisco  via  New  Orleans 
than  were  granted  on  domcslic  shijutionls  from  New  Orlejins 
to  the  same  destination.  ThuK  the  rate  on  books,  buttons,  and 
hosiery,  from  Liverpool  to  San  Francisco  through  New  Orleans, 
wasi^l.OT  per  hundred  pounds.  At  the  same  time  the  domestic 
shipper  was  compelled  to  pay  $2.88,  or  two  and  ono-hnlf  times 
as  much,  for  a  haul  from  New  Orleans  to  San  Francisco  alone. 
In  another  important  case  tin  plate  was  earned  from  TJver- 
pool  by  steamer  and  rail  through  Philadelphia  to  Chicago  for 

■  Inumtato  Commiirc«  Commiaaiou  Reports,  Vol.  IT,  pp.  ifi(M>33. 
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twenty-four  cents  per  hundred  pound».  For  the  American  raei^ 
chant  in  Pliiliidelphiii  the  cate  to  Uie  same  nmrket  was  twenty- 
six  cents.  For  tlie  inland  haul  alone  tlie  Pennsylvania  Railrcad 
was  receiving  sixteen  cents  on  the  foreign  goods,  while  coinci- 
dently  charging  American  merchauts  ten  cents  more  for  the 
same  servict;.  Discrimination  against  the  American  inercliant 
in  favor  of  foreign  competition,  not  infrequently  more  than  suf- 
ficient to  overbalance  any  supposed  protection  afforded  by  the 
tariff,  haa  been  repeatedly  proved  in  such  cases  as  this.  The 
duty  on  uuportcd  cement  is  eiglit  cunts  per  hundredweight. 
In  one  instance  tbLi>  duty  with  the  total  frvigbt  rate  added 
amounted  to  only  eigbleen  cents,  us  against  a  mte  nf  twenty 
cont«  for  the  domestic  producer  fmm  New  York  to  the  same 
point.  There  ate  reasons  for  this  grievous  diitcrimination 
against  the  domestin  shipper,  mainly  concerned  with  the  vaga- 
ries of  ocean  freight  rates.  Steamers  must  have  ballast  for  the 
return  trip  to  equalize  outgoing  shipments  of  grain  and  other 
exports,  and  they  will  carry  he^vy  commodities,  such  as  salt, 
cement,  crockery,  and  glass,  at  extremely  low  rates.  Neverthe- 
less sue}]  imported  coniniodities  can  be  sold  to  advantage  in 
competition  with  domestic  goods  only  when  the  milways  will 
contribute  equally  low  rates  to  complete  the  shipment. 

The  Interetate  Commerce  t-tmimission  in  this  Import  Rate 
case  originally  held  that  such  dincrinunalions  were  uiilan'ful. 
Finally,  however,  the  Supreme  Cotirl  decided,  with  three  mem- 
bers, including  the  Chief  Justice,  dissenting,  that  the  Act  to 
Regulate  Commerce  aa  phrased  did  not  expressly  prohibit  the 
practice.  Everything  tumed  upon  the  interpretation  of  certain 
clauses  in  the  law.  No  question  wjis  ever  raised  as  to  the  eco- 
nomic issues  involved,  nor  was  it  competent  to  these  tribunals 
to  pass  upon  such  issues.  The  question  was  simply  and  solely 
this  :  When  the  Act  to  Regulate  Commerce  forbflde  inequality 
or  discriminstioD  between  shippers,  did  it  contemplate  compe* 
tition  Ijetweeu  one  shipment  originating  within  the  country 
and  others  from  foreign  ports?  Was  the  Interstate  Commerce 
Commissifm,  in  other  wonls,  empowered,  in  inter[>reting  this 
act,  to  consider  circumstances  and  conditions  without  as  well  as 
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unthm  the  bonndaries  of  the  United  States?  If  it  wag  eatitled 
to  consider  solely  domestic  conditiouB,  it  was  certainly  liglit 
and  ccononiicnlly  sound  in  forbidding  such  prnctic<>8 ;  if,  on  llie 
other  liand,  it  woa  required  to  take  aucuuni  of  cotuni>ercial  con- 
ditions the  world  over,  iri'espective  of  the  effect  upon  the  do- 
mestic producer  and  internal  tnule,  its  decision  should  have 
been  favorable  to  the  railroads.  To  appreciate  fully  the  ex- 
treme nicety  of  the  legal  points  involved  and  the  delicacy  of  the 
economic  interests  at  i*sue,  one  must  needs  read  tlie  extended 
opinions  lx)th  of  the  majority  of  the  Supreme  Court  and  of  the 
three  dissenting  justices,  including  Chief  Justice  Fuller.  But 
to  tuterprot  the  roveraal  of  the  original  decision  of  the  Inters 
state  Commerce  CommiKKiuii  by  this  tribunal  as  in  the  sliglittist 
degree  involving  incompetence  or  judicial  unfaimeaa  iB  a  misrep- 
reeentatiou  of  all  the  facts  involvod.  As  iji  the  preceding  cases 
touching  the  interpretation  of  the  long-and-short-haul  clause,  it 
may  fairly  be  said  that  the  cnnsenHUg  of  opinion  iimong  business 
men,  and  certainly  among  the  professional  ccononnsts  of  the  conn- 
tT}',  is  on  the  side  of  the  Commission  in  condemning  such  prac- 
tices. As  to  the  law,  that  has  l>een  decided  otherwise  by  a  narrow 
majority.  An  important  question  before  the  country  is  as  to 
whether  a  law  thus  construed  should  not  l)e  amended  so  as  to 
permit  a  reasonable  liuiitalion  of  such  abnormal  traffic  in  future. 

Govemmfntal  regulalian,  constituting  the  third  division  of  tliis 
T(dume.  is  in  fuct  a  subject  much  wider  in  scope  thiin  the  mere 
control  of  common  carriers.  It  touches  and  includes  the  broad 
fieW  of  govenimental  supervision  or  control,  not  of  railroads 
alone  but  of  all  public-service  corporations.  Many  of  the  con- 
sidoratioas.  for  example,  in  the  chapters  on  "  Reasonable  Rates  '*  * 
d  "The  Doctrine  of  Judicial  Meview."'  as  applied  to  Federal 
mtrol  of  railroads,  are  equally  applicable  to  the  problems  of 
state  regulation  of  street  railways  or  of  municipal  control  of 
gas  and  electric  lighting  or  any  other  public  service.  Great 
underlying  principles  of  constitutional  law,  as  defined  by  thQ 
Federal  Courts,  are  shown  in  the  nuking. 
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As  an  episode  in  the  history  of  govemiuental  regulation  of 
public-service  companies  the  enactment  nf  the  Hepbiini  liiU  of 
1906  '  cannot  fail  to  be  of  note.  Not  only  on  account  of  the 
scope  and  magnitude  of  the  interests  involved  —  covering,  as 
the  railway  net  does,  the  entire  countrj',  and  representing  an 
investment  of  $12,000,000,000  —  but  aUo  because  of  tlie  power- 
ful and  well-oi-ganized  opposition  presented  along  the  entire 
front,  this  piece  of  legislation  is  unique.  It  was  a  convincing 
demonstration  of  the  power  of  public  opinion  when  ouce  thor- 
oughly roused  and  ably  led.  The  problem  was  vastly  more 
difficult  owing  to  Ibe  phcriomemJ  growth  of  the  buuijiess.  The 
first  law  regulating  railways  was  passed  In  1887.  aft-er  an  agi- 
tation extending  over  nearly  twenty  years.  Our  domestic  popu- 
lation from  1889  to  1903  increased  slightly  leas  than  one  thinl. 
The  railroad  mileage  grew  in  alwut  the  same  proportion.  Yet 
the  freight  service  of  American  railroads  surpassed  this  rate  of 
growth  almost  five  times  over.  While  population  and  mileage 
increased  one  third,  the  railroads  in  1908  hauled  the  equivaleut 
of  two  and  one-half  times  the  total  volume  of  freight  tradic 
handled  in  1889.  In  other  woi-ds,  the  ton  mileage  —  representr 
ing  the  number  of  tons  of  freight  hauled  one  mile  —  increased 
from  68.700.000.000  to  178.200.000.000. 

Throughout  the  decade  to  1900  the  trend  of  affairs  was  all  in 
favor  of  railway  interests  as  against  the  government.  The  Ala- 
l)oma  Midland  decision  of  1897  '  thoroughly  emasculated  the 
loug-and-sbort-lmnl  clause  of  the  original  mci;  and  the  Maxi- 
mum Kate  decision  in  Uie  Cincinnati  Freight  Hureau  cases  ^ 
deprived  the  Commission  of  any  effective  power  to  remedy  un- 
roftsonable  rates.  During  the  same  period  the  Anti-Trnst  Act 
of  1890  was  greatly  limited  in  its  scope  hy  a  number  of  legal 
deoisior«.  The  inevitable  reaction  ensued.  Under  the  leadership 
of  President  Roosevelt,  public  opinion  was  thoroughly  aroused. 
It  became  evident  to  all  unprejudiced  persons   that  radical 


1  Chapter  XXII,  p.  631,  tn/Va. 
«P.  Sol.  in/iM. 

■  P.  170,  fi)/ra.    This  decision  m  tully  discuBsed  in  tha  Ftnal  Report  ot  Uie 
Unll«(I  SUlM  InduftLrial  Cuwailiuiioii,  1900,  p.  42fl. 
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amendment  of  thu  law  relating  to  railroad  regulation  was  neces- 
Hary.  not  ouly  to  piutect  iUa  tiUippers  uuil  tliu  publiu  but  to  head 
off  iht!  poHitibility  of  g'overiimmit  ownership  of  rutlwuyH  tiecoin- 
ing-  n  great  political  lasiie  in  1808.  And  3'ot  so  powerfully 
organized  was  corporate  iiitlueiicc  that,  in  spile  of  arou.scd  publio 
opinion,  dilatory  and  olistrtictive  tucticssc'enicd  likely  to  prevent 
any  effective  legislation.  Fortunately,  however,  at  lliia  criticul 
juncture  came  tlie  astounding  revehitions  of  fraud  and  coirnption 
in  tlie  great  New  York  life-insurance  companies,  and  of  tilth  and 
adulteration  in  the  Chicago  canning  and  packing  hoHH*-^.  The 
Senate  yielded  to  the  pressure  from  the  President  and  tiie  House 
of  Representatives,  and  even  outdid  the  House  in  xeal  for  iJie 
public  welfare  by  adding  amendments  of  far-reaching  importance. 
The  Hepburn  Bill  of  1906  definitively  extending  the  principle 
of  detailed  governmental  supervision,  previously  exercised  only 
in  the  case  of  national  banks,  over  the  common  carriers  of  Uie 
country,  is  thus  worthy  of  the  closest  study,  not  alone  in  its  his- 
tory and  details  but  in  respect  of  its  influence  upon  the  future 
velfare  of  the  transportation  ayatcm  of  the  United  States. 

The  chapter  upon  judicial  determination  of  reasonable  rates' 
k  of  peculiar  interest  as  describing  the  slow  process  by  which 
an  entire  reversal  of  opinion  by  the  Supreme  Court  of  the 
United  States  upon  a  fundamentally  irajKirtant  question  may 
be  effected.  The  righl^about-face  by  this  tribunal,  respecting 
the  relative  power  of  legislatures  and  courts  in  regulating  the 
charges  of  public-service  companies,  carries  the  mind  hack  to 
tlie  reversal  of  judgment  of  that  august  body  a  generation  ago 
in  the  matter  of  the  iasue  of  legal-tender  paper.  It  affords  a 
striking  illustration  of  what,  to  coin  a  phiasc,  one  may  call  the 
^elastic  stability  "  of  our  fundamental  law.  By  the  enunciation  of 
the  "  Doctrine  of  .ludicial  Heview,"  "  the  power  of  the  legislative 
branch  of  our  govemmentB,  Federal,  state,  or  municipal,  is  defi- 
nitely subordinated  to  that  of  the  judiciary  in  all  questions  con- 
cerning the  rates  chargeable  for  public  8ei'\'ice.  To  the  courts, 
therefore,  must  be  submitted  for  final  arhitrnment,  all  con- 
troversiea  touching  the  reasonableness  of  railway  rates.    How 

»  P.  &67,  tn/ra.  *  Cbapwr  XXIV,  p.  571>,  infra. 
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profoundly  tliia  oondition  nffecU'd  the  form  of  the  Hepburn  lUU 
of  190(j  may  be  seen  from  tho  debates  in  Congress,  and  particu- 
larly in  die  Senate. 

Whether  the  Doctrine  of  Judicial  Review,  subordinating  the 
primary  law-making  to  tho  law-interpreting  branch  of  the  gov- 
enmieut,  will  permit  of  a  satisfactory  aolution  of  the  eve>pre&8> 
ing  problem  of  public  regulation  of  railway  rates,  is  called  in 
question  iu  the  chapter  upon  that  subJecL'  The  great  i»sue  of 
U)o  opening  of  the  twentieth  century,  btjth  hei-e  and  in  Eui-ope, 
ouuceriis  individual  rights  in  tlie  nari'ower  sense  iwd  private 
property,  on  the  tme  hand,  as  opposed  to  public  welfare,  on  the 
other.  Always  conceding  that  the  sucoesB  of  Anglo-Saxon  insti- 
tutions is  attributable  in  largo  measure  to  insiateiicc  upon  the 
rights  of  the  individual,  it  is  neverthelesa  incontrovertible  that 
the  saving  of  the  pendulum,  for  good  or  ill,  is  at  this  time  in 
the  direction  of  the  public  welfare,  more  or  less  regardless  of 
personal  or  property  rights.  One  sees  it  in  the  domain  of  fac- 
tory legislation^  of  taxation,  of  regulation  of  trusts  and  common 
carriei'a,  of  insurance. — a  long  series  of  statutes  prescribing 
tlie  conditions  under  which  women  and  cliihlren  and  even  adult 
men  may  labor;  the  quality  and  even  the  kind  of  food  and 
drink  which  they  may  cousume ;  tho  forms  in  which  businese 
onterpriHes  may  be  organi7.eit  and  the  KubML-queiit  manner  in 
which  they  may  be  conducted ;  nay,  even  the  precise  form  in 
which  their  accounts  bIiuH  be  kept.  Tims  the  problem  of  de- 
termining which  branch  of  the  government  shall  be  supreme  in 
matters  of  this  sort  is  one  which  is  vital  to  the  stability  of  oitr 
insttlniions,  but  also,  be  it  olworvod,  to  their  capacity  for  prog- 
ress. That,  within  the  narrow  domain  of  regulation  of  railway 
rates,  some  modification  of  present  judicial  opinion  is  necessary 
if  such  progress  —  defining  progress  iu  the  narrow  seuse  of 
change  conformable  to  the  popular  will  —  is  to  ensue,  cannot 
reasonably  be  doubted.  In  any  event,  the  matter  is  one  open 
to  discussion,  and  of  such  paramount  importance  that  it  cannot 
long  be  overlooked  or  postponed.  Of  course  for  the  moment 
the  courta  stand  as  the  natural  champions  of  individual  and 
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Brty  rights,  but  it  should  never  !«  forgotten  that  id  tnjly 
iratic  i-'ountries  the  judges  are  chosen  by  the  people 
diret:tl}-  or  through  the  medium  of  a  selected  executive,  so  that 
this  cuuditiou  is  nut  iii.-CL-»sunly  au  enduring  one.  The  popular 
will  when  persitileiilly  lieiil  upon  a  detiuile  goal  is  bi;und  to  pre- 
vail in  the  end.  In  the  Lest  interestfi  of  couservatism,  tlierefore, 
the  safest  course  for  the  judiciaiy  will  be  not  flatly  to  dam  the 
>iUKe  of  public  opinion  when  nncc  clearly  defined,  lest  a  flood 
keeping  oil  befom  it  I'csnlt.  That  hapiiuned  in  the  case  of  our 
'ivil  War.  The  true  funclion  of  the  courts  should  he  tn  hold 
back  the  impending  waters  until  the  issue  is  clear,  and  thence* 
forth  to  so  shape  or  divert  the  current  of  affaii-s  that  both  the 
individual  and  the  public  welfare  may  interact  upon  one  another 
to  the  good  of  both.  Keverting  to  the  specific  matter  of  regula- 
tiOD  of  railway  rates,  one  cannot  doubt  that  some  such  compro- 
nuBC  will  ho  the  tinal  outcome. 


European  condUiont  and  exjierienee  in  railroad  matters,  de- 
ficriljcid  in  the  final  division  of  these  reprint*,  have  until  recently 
received  little  attention  in  the  United  States.  Our  problems 
were  imique  in  tliemaelves ;  and  in  so  vast  an  area  rail  trans- 
portation was  from  the  outset  so  vital  to  extended  existence 
that  the  United  Slates  has  Itecn  rather  a  pioneer  than  an  imi- 
tator of  Enropt*  in  all  malt^^rs  pertaining  to  c^m-struction  and 
operation.  Hut  now  that  affairs  are  entering  upon  another 
Rtnge  of  development,  what  with  governmental  regulation  and 
the  inci'ensiug  density  of  population,  it  appeal's  that  much  val- 
uable information  may  be  gleaned  from  Kuro])ean  experience. 
At  the  present  time  this  is  peculiarly  true  of  the  British  Isles, 
where  the  economic  condition  of  private  ofl'uership  and  operation 
prevails  as  in  the  United  States.  On  the  other  liand,  owing  to 
its  minute  area,  wiili  onuiipresent  water  carriage  by  sea,  the 
problems  imposed  by  Briti.th  geographical  conditions  are  less 
iuatructive  perhaps  than  thoiie  upon  the  Continent,  especially  in 
Germany  and  France. 

With  private  ownership  and  npcnition  of  railways,  tlie  British 
government  has  had  an  extended  experience  in  regulation  by 
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governmental  autliorily.  Tliu  last  fruite  of  this  are  sot  forth  in 
detail,  in  our  chapter  upon  ''The  English  Railway  nod  Canal 
CoiTiniission." '  The  prohleoi.  howevor,  m  siiupler  than  ours,  by 
reason  nf  the  fact  that  all  control  flows  from  one  sourco,  not 
beingdivided  as  in  tlie  Tnited  StatcR  Iwtween  a  Federal  Congress 
and  ailtuiuistrativo  Coiumissioti  and  a  host  of  entirely  inde- 
pendent state  legiulatin'eH  and  commissions.  Moreover,  in  the 
British  Isles,  it  should  be  noted,  Uie  difficult  questions  of 
authority  raised  by  the  presence  of  a  Constitution  do  not  come 
into  play.  Parliament  li  supreme  in  legislative  matters :  its 
woi-d  is  law.  The  will  of  the  people  may  be  exprfssfnl  statutorily, 
at  any  time,  regardless  alike  of  legislative  and  judicial  precedent. 
Protoclion  for  vested  interests  Hes  in  a  restricted  suffrage 
together  with  the  innate  conservatism  and  sense  of  fair  play 
of  the  British  people.  Thus  freotl  from  judicinl  trammels,  it  is 
of  interest  to  oljserve  what  lias  lieeci  accomplished  in  the  line  of 
regulation.  Among  the  peculiarities  of  the  situation  one  notea 
the  entire  absence  of  our  great  evil  of  personal  discrimination 
and  rebating;'  and  especially  that  much  of  the  activity  of  the 
Kailway  and  Canal  Commissinn  is  anslogoiis  rather  to  the  work 
of  some  of  the  best  of  our  state  commissions,  Massachusetts 
and  Wisconsin  for  example,  than  of  the  Federal  Interstate 
Commerce  Commission.  Pooling,  likewise,  and  conti-acta  pro- 
viding for  division  of  the  field,  pei-mitting  of  an  avoidance  of 
the  evils  of  e:cces8ive  competition  are  allowed,  not  forbidden  as 
in  the  United  States.  The  business  consists  to  a  far  greater 
degree  of  small  or  retail  shipmenta.  The  problems  of  olossiheo- 
tion  arising  from  widely  different  climatic,  industrial,  and  social 
conditions  do  not  complicate  matters.  But,  on  the  other  hand, 
the  radical  step  has  been  taken  of  detailed  prescription  by  law 
both  of  freight  rales  and  class  I  Heat  ion.  The  Dominion  of  Canada 
in  1903  has  proceeded  even  farther  in  this  direction,  its  law 
upon  the  subject  being  based  upon  the  Report  upon  Railway 
Kate  Grievances  of  1902,  drawn  up  by  Professor  S.  .1.  McT^ean, 
author  of  our  chapter  upon  the  EncUsb  Commission.     Tlie 
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Canadian  Board  of  Railway  Commiasionere  combines  all  tbe 
powers  of  the  English  Coinniissinn  with  those  vesiefl  in  the 
Brititih  Hoard  of  Trade.  There  ia  cniiforred  a  coiieentriition  of 
power  over  rates,  both  ia  England  and  Canada^  beside  which 
even  our  amended  law  of  IflOfi  appears  pale  and  colorless. 
Altogether  the  British  experience  is  highly  suggestive  in  all 
tliat  concerns  government  regulation. 

Government  ouiiership  of  railroads  is  so  obviously  a  remote 
possibility  in  the  United  States,  so  long  as  administrative  regu- 
lation is  effectively  applied,  that  tbe  experience  of  (u'lxuany 
io  this  field  would  seem  to  be  unimportant.  And  yet.  having 
due  regard  to  her  auperh  admin  islmtive  system,  and  to  her 
peculiar  industrial  problems,  the  service  is  so  admirubly  adapted 
to  her  needs  that  it  amply  repays  close  investigation.  From 
tbe  point  of  view  of  public  finance  alone,  the  Prussian  achieve- 
ment of  government  ownership  is  cxtraordinar}*.  In  188*2,  with 
ft  gross  income  of  about  &10i>.000,ftOO,  a  clear  surjilus  above 
expenses  and  interest  on  debt  of  slightly  more  than  $10,000,000 
icsnlted.  This  net  profit  has  steadily  risen.  Ten  years  later 
H  WW  about  925.000,000;  and  in  1900  it  Itad  increased  to 
^9,000,000.  In  1905,  with  a  gross  income  of  approximately 
^05,000.000  <1.621,000,000  marks)  expenses  aht<orbed  about 
»260,000.000,  and  interest  charges  about  *28.000,000,  leaving 
a  net  profit  on  tho  investment  of  more  than  $125,000,000 
(503,000,000  marks).  A  return  of  something  like  five  and  one- 
half  per  cent  on  clie  capital  liiveHtment  is  indeed  a  notable  result 
in  government  finance.  This  has  been  made  possible  because 
of  two  unique  conditions;  the  wonderful  indnstriol  growth  of 
Germany  in  the  lost  two  decades,  and  the  high  standard  both  of 
leclinica}  e<ltication  and  of  the  personnel  of  the  government 
»*ervice.  The  railway  net  comprises  only  alx)ut  one  seventh  of 
tlie  mileage  of  our  American  roads,  all  operated  in  a  densely 
populated  country  with  high-grade  traflic.  No  reasonable  con- 
clusion can  be  drawn  from  these  results  as  to  the  advantages  of 
goveruiuent  ownership  in  u  vast,  sparsely  settled  region  like  the 
United  States.  Hut  wo  can  Iraim  much  from  certain  features 
of  ihe  management  of  these  German  railroads,  as  set  forth  in 
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our  chapter  on  the  subject.^  One  of  the  most  admirable  featoies 
is  the  system  of  advisory  councils,  composed  jointly  of  traffic 
officials  and  of  prominent  Fepresentatives  of  shippers.  Extended 
deliberation  upon  every  adjustment  of  rates  ensues ;  all  possible 
complications  are  cousidered,  with  reference  to  export  trade, 
iiacal  receipts,  economy  in  operation,  territorial  competition, 
and  the  like.  Observation  in  the  field  strengthens  the  conclnsion 
that  a  degree  of  peace  and  cooperation  between  the  railroads 
and  the  shipping  public,  far  better  than  that  which  prevails 
to-day  in  the  United  States,  has  followed  as  a  result.  The 
avoidance  of  economic  wastes,  such  as  are  described  in  our 
chapter  on  the  subject,^  are  also  strongly  in  contrast  witii  our 
American  practices.  It  is  my  conviction,  all  things  considered, 
that  our  American  transportation  system  is  the  best  in  the 
world.  All  the  more  reason  why  we  should  open  our  eyes  to 
the  excellences  of  the  railroad  systems  of  foreign  countries. 

WILLIAM  Z.  RIPLEY 
Harvard  ITnivkrbity 

'  P.  6(J0,  infra.  '  P.  484,  infra. 
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THE  history  of  the  Erie  Railway  has  been  a  checkered  one. 
Chartered  in  1832,  and  organized  in  183S,  the  cost  of  its 
construction  vrtm  then  estimated  at  three  millions  of  dollars,  of 
which  but  one  milUon  was  subscribed.  By  the  time  the  first 
report  was  made  the  estimated  oofit  had  inei-cased  to  six  iiiiUions, 
and  the  work  of  construction  was  ai;tuiilly  begun  on  the  strength 
of  stock  suhscriptions  of  a  million  and  a  half,  and  a  loan  of 
three  millions  from  the  J^tate.  Jn  1842  tho  estimated  cost 
had  increased  to  twelve  millioiiH  and  a  half,  and  both  means  in 
hand  and  credit  were  wholly  exhausted.  Sulwcription  books 
were  opened,  but  no  names  were  entered  in  them ;  the  city  of 
New  York  was  applied  to,  and  refused  a  loan  of  its  credit; 
again  tho  legislature  was  besieged,  but  the  aid  from  this  quarter 
was  DOW  hampered  with  inadmissible  conditions ;  ai-coi-dingly 
work  wi;s  suspended,  and  the  property  of  the  insolvent  corpora- 
tion passed  into  the  bands  of  assignees.  In  1845  the  State  came 
again  to  the  rescue ;  it  surrendered  all  claim  to  the  three  millions 
it  haH  alroatly  lent  to  the  company;  and  ono  lialf  of  their  old 
aulwcriptions  having  been  given  up  by  the  stock  hoi  ilers.  and  a 
new  subscription  of  three  millions  raised,  the  whole  property 
of  the  road  was  mortgaged  for  three  millions  more.  At  last,] 
in  1861,  eighteen  yenrs  after  its  commencement,  the  road  was  I 
opened  from  l^kc  Erie  to  tide  water.  Its  financial  troubles 
had.  however,  ba  yet  only  begim,  for  in  1859  it  could  not  meet 
tlic  interest  on  its  mortgages,  and  passed  into  tlie  hands  of  a 

1  From  Chapteiw  of  Eric  and  Oihor  EHsajB,  bj-  (iIoni<.>CbBrl(-*  Pniacia  Adsnu 
UDd  Ueary  Acbuns,  New  York,  I8sij.    By  permis^oD. 
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receiver.    In  1861  an  arrangement  of  interests  woa  effected, 
and  a  new  cumpany  was  orgunized.    The  next  year  the  old 
New  Vork  &,  Erie  Uailroad  Company  disappeari^  under  a  fore- 
closure of  tbe  fifth  mortgage,  and  the  present  Erie  Railway 
Company  rose  from  its  ashes.    Tifcanwhile  the  original  estimate 
of  three  millions  had  developed  into  an  actual  outlay  of  &fty 
millions;  the  470  miles  of  track  opened  in  1842  had  expandt:^ 
Into  773  miles  in  1868;  and  the  revenue,  which  the  projcctorg^ 
had  "  confidently"  estimated  at  sonnniiing  less  than  two  milliona 
in  1883,  amounted  to  over  fire  millions  when  the  road  passed 
'into  the  handfi  of  a  receiver  m  1859.  and  in  1865  reached  the 
enormoua  sum  of  sixteen  millions  and  a  liaU. 

■  ••••••• 

The  scries  of  events  in  tho  Eric  history  whioli  oidininated  in 
the  struggle  about  to  bo  narratLul  may  be  said  U)  have  had  its 
origii^Boitie  seveiileen  or  eighteen  years  before,  when  Mr.  Daniel 
Drew  iiret  made  his  appearance  in  the  Hoard  of  Directors,  where  i 
he  ivmained  down  to  the  year  1868,  generally  holding  also  the 
office  of  treasurer  of  tho  corjioration.  Mr.  Drew  is  what  is 
known  as  a,  self-made  man.  Bom  in  the  year  1707,  as  a  boy 
he  drove  cattle  down  from  his  native  town  of  Camiel,  in  Put- 
nam County,  to  the  market  of  New  York  City,  and,  suUe-l 
quently,  was  for  years  proprietor  of  the  Bull's  Head  Tavern, 
Like  his  contemporary,  and  ally  or  opponent, — as  the  case  might 
bo,  ('ornelius  Vanderbilt,  he  built  up  his  fortunes  in  the  steam- 
Iwat  iiitei'cst,  and  Euli6e({uently  extended  liis  operations  over  the 
rapidly  developing  railroad  system.  Shrewd,  unscrapnloiis,  and 
very  illiterate, — aslrango  coinhinaiion  of  supers  tit Jon  and  faith- 
Icssneas,  of  daring  and  timidity, — often  good-natured  and  some- 
times generous,  —  he  ever  regarded  his  fiduciary  position  of 
director  in  a  railroad  as  a  means  of  manipulating  its  stock  for 
his  own  advantage.  For  years  he  had  been  the  leading  bear  of 
Wall  Street,  and  his  favorite  haunts  were  tho  secret  recesses  of 
Erie.  As  treasurer  of  that  coiixu-ation,  he  had,  in  its  frequently 
recurring  hours  of  need,  advanced  it  sums  which  it  could  not 
have  ohtaineil  uUowhere,  and  the  obtaining  of  which  was  a 
necessity.    lie  luui  been  at  once  a  good  friend  of  the  road  and 
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the  worst  enemy  it  had  as  yet  known.  Hia  mona^fcment  of  his 
favorite  stock  haci  been  cunning  and  recondite,  and  his  ways 
toscruttible.  Those  who  sought  to  follow  him  and  tliose  who 
sought  to  oppose  him,  alike  found  food  for  sad  reflection ;  until 
at  last  he  won  for  himself  the  expressive  sotri-ptet  of  the  Specu- 
lative Director.  Sometimes,  though  rarely,  he  suffered  greatly 
iu  tlte  complicatious  of  Wall  Street ;  more  frequently  he  tiitltcted 
severe  damage  upon  utliers.  On  the  whole,  however,  lus  for- 
tunes had  greatly  prospered,  and  the  outbreak  of  the  Krie  war 
found  him  the  actual  possessor  of  snme  niilUona,  and  the  reputed 
poaaesBor  of  many  moi-e. 

In.  the  spring  of  1866  Mr.  Drew's  manipulations  of  Krie  cul- 
minated in  an  operation  which  whs  at  the  time  regai-ded  as  a 
masterpiece;  subsequent  experience  has,  however,  so  improved 
upon  it  tliat  it  is  now  looked  upon  as  an  ordinary  and  inartistic 
piece  of  what  is  called  *' railroad  financiering,"  a  class  of  opera- 
tions fonuerly  knon'u  by  a  moiv  opprobrious  name.  The  stock 
of  the  roud  was  then  selling  at  about  9o,  and  the  corporation 
was,  as  usual,  in  debt,  and  in  pressing  need  of  money.  As 
usual,  also,  it  resorted  to  its  treasurer.  Mr.  Drew  stood  ready 
In  make  the  desired  advatiees  —  upon  security.  Snme  twenty- 
eight  thousand  shares  of  its  own  authorised  stuck,  which  had 
never  been  issued,  were  at  tlie  time  in  the  hands  of  the  com- 
pany, which  also  claimed,  under  the  statutes  of  New  York,  the 
right  of  mising  money  by  tlie  issue  of  Ixinds,  converiiblt*,  at  the 
option  of  the  holder,  into  stock.  The  twenty-eight  tliousand 
nnissued  shares,  and  bonds  for  three  millions  of  dollars,  con- 
vertible into  stock,  were  placed  by  the  company  in  the  hands 
of  ita  treasurer,  as  security  for  a  cash  loan  of  $3,500,000,. 
The  uegotiatiun  bad  been  quietly  effected,  and  Mr.  Drew*a 
cnmpaign  now  opened.  Once  more  he  was  short  of  Erie. 
While  Erie  was  buoyant,  —  while  it  steadily  approximated  to 
par. —  while  speculation  was  rampant,  and  that  uatside  public, 
tlie  delight  and  the  prey  of  Wall  Street,  wna  gradually  drawn 
in  by  tJie  fascination  of  amassing  wealth  without  labor, — 
quietly  and  stealthily,  through  his  agents  and  brokers,  tlie 
gcave,  desponding  operator  was  daily  ooucluding  his  contracts 
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fnr  UtA  fntattt  d«Itr«r7  of  stock  at  ennent  prices.  At  last  the 
Umt  itvl  <i4fUif..  Kri«  iraji  ruing,  Erie  was  scarce,  the  great  bear 
hs»4  m*tty  f/fTttnfit»  to  falfill,  and  where  vas  be  to  find  the 
sto^lc?  Wm  rictinu  were  not  kept  long  in  suspense.  Mr. 
Tr«a«uref  t>nw  laid  his  hands  apon  fais  collateraL  In  an 
tmtarit  the  txm'ls  for  three  millions  were  converted  into  an 
e^luivalAnt  amount  of  capital  stock,  and  fifty-eig^t  thooaand 
sharts,  dtim[je'l,  as  it  were,  hy  the  cartload  in  Broad  Street, 
ma^lA  Krie  m  plenty  as  even  Drew  could  desire.  Before  the 
aat/minhn'l  hiilU  coulrj  rally  their  faculties,  the  quotations  had 
falUn  from  it/>  Ui  M,  and  they  realized  that  they  were  hope- 
LfiSftly  ittttrtipiHul. 

't'Un  whole  transaction,  of  course,  was  in  no  respect  more 
ore^litahle  than  any  result,  supposed  to  be  one  of  chance  or 
skill,  which,  in  fa<:t,  is  made  to  depend  upon  the  sorting  of 
A  pw:k  of  cards,  tlie  dosing  of  a  race  horse,  or  the  selling  out 
of  his  fH)werM  )>y  a  *'  wulkist."  Hut  the  gambler,  the  patron  of 
ttie  turf,  or  the  iwdestrian  represents,  as  a  rule,  himself  alone, 
and  his  character  is  f^encrally  so  well  understood  as  to  be  a 
warning  t/>  all  Uio  world.  The  case  of  the  treasurer  of  a  great 
oorpfiratiori  is  (UfTorent.  lie  occupies  a  fiduciary  position.  He  ' 
is  a  trnsUw,  —  a  guardiiui.  Vast  interests  are  confided  to  his  * 
caro ;  every  Hharuholdur  of  the  corporation  is  his  ward ;  if  it  - 
is  a  railroad,  the  coinmuitity  itself  is  his  cestui  que  trutt.  But 
passing  events,  accumulating  more  thickly  with  every  year, 
have  thoroughly  corrupted  the  public  morals  on  this  subject. 
A  directorship  in  certain  great  corporations  has  come  to  be 
regarded  as  a  situation  in  which  to  make  a  fortune,  the  pos- 
soBHion  of  which  is  no  longer  dishonorable.  The  method  of 
aocumulation  is  both  simple  and  safe.  It  consists  in  giving 
oonlmots  as  a  tnistee  to  one's  self  as  an  individual,  or  in  specu- 
lating in  tho  property  of  one's  ceetui  que  trust,  or  in  using  the 
funds  oonllded  to  one's  charge,  as  treasurer  or  otherwise,  to 
gniulilt*  with  the  real  owners  of  those  funds  for  their  own  prop- 
pi'ly,  and  that  with  cards  packed  in  advance.  The  wards  them- 
(t<pWtw  PXtKH't  their  guardians  to  throw  the  dice  against  them 
f^MT  Utvlr  own  property,  and  are  surprised,  as  well  as  gratified, 
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if  the  dice  are  not  loadud.  Tliesu  pruceedings,  too,  are  looked 
upon  as  hardly  rep  re  liens  i  hie,  yet  lliey  strike  at  the  very  foun- 
dation of  existing  society.  The  theory  of  representation,  whether 
in  ijolitica  or  in  business,  is  of  the  essence  of  modem  develop- 
ment. Our  whole  system  rests  upon  the  sanctity  of  the  fidu- 
ciary relations.  Whoever  betrays  them,  a  director  of  a  railroad 
no  less  than  a  member  of  C'ongieBs  or  the  trustee  of  an  orphans' 
■sylum»  is  the  common  enemy  of  every  man,  woman  and  child 
who  lives  under  repres<?ntative  government.  The  unscrupuloua 
director  is  far  less  cniitlod  to  niPrcy  than  the  ordinary  pamblcr, 
combining  aa  he  doc3  the  character  of  the  traitor  with  the  acta 
of  the  thief. 

No  acute  moral  sensibility  on  this  point,  however,  has  for 
some  years  troubled  Wall  Strettt,  nor,  indeed,  the  countrj"  at 
large.  As  a  rei^ult  of  the  transaction  of  18GG,  Mr.  Drew  was 
looked  upon  as  having  effected  a  surpiishigly  clever  operation» 
and  he  retired  from  the  field  hated,  feared,  wealthy,  and  admired. 
This  episode  of  Wall  Street  hUtory  took  its  place  as  a  brilliant 
success  beside  the  famous  Pi-airie  du  C'-hicn  and  Marlom  "cor- 
oers,"  and,  but  for  subsequent  events,  would  soon  have  been 
forgotten.  Its  close  connection,  however,  with  more  important 
though  later  incidents  of  Erie  history  seems  likely  to  preserve 
ito  memory  fresh.  Great  events  were  impending;  a  new  man 
WM  looming  up  in  the  niilroad  world,  iutiuduciug  novel  ideas 
uid  principles,  and  it  could  hardly  be  tliat  the  new  and  old 
wotdd  not  come  in  conflict.  Cornelius  Vanderbilt,  commonly 
known  BE  Commodore  Vniiderbilt,  was  now  developing  his  theory 
of  the  management  of  railruads. 

Bom  in  tlie  year  17il4,  Vanderbilt  was  a  somewhat  older 
man  than  Drew.  There  are  several  points  of  resemblance  in 
the  early  lives  of  the  two  men,  and  many  pointa  of  curious 
contrast  in  their  characters.  Vanderbilt,  like  Drew,  was  bom 
in  very  humble  circumstances  in  the  State  of  New  York,  and 
like  him  also  received  little  education.  He  began  life  b)*  ferry- 
JDg  passengers  and  produce  from  Staten  Island  to  New  York 
City.  Sulieequently,  he  too  laid  the  foundation  of  his  great 
fortune  in  the  growing  eteiuuboat  navigation,  and  likewise,  in 
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dne  ernnne  oi  tim«,  trazuferred  himself  to  the  Eulrcnd  inSeiest. 
WttKti  at  UMtr  in  1^4,  the  tiro  eame  into  et^liraai  as  repre- 
mM»tive»  tA  the  old  «7tCem  of  railroaid  manageiBextc  and  of  che 
new,  th^  were  ea^h  threescore  and  ten  jeara  of  age,  and  Eiad 
hoth  been  soceesafal  in  the  acetunalaooa  of  ndlliooa,  —  Vait- 
/lerVjilt  even  more  no  than  Drew,  They  were  proboUy  eqnallj 
on)KTnptiI/>i]s  and  eqoally  jieLtisb ;  bat,  while  the  cast  of  Drew's 
mirkt  WM  »f>m>jer  and  hearuh,  Vanderbtlt  was  gaj  and  baoyant 
of  temperament,  little  given  to  thoag;hts  other  than  of  this 
worid,  a  lover  of  horses  and  of  the  good  things  of  life.  The 
firMt  %(l«tM  prayer  meetings,  and  the  last  is  a  devotee  of  whist. 
Ofcw,  in  Wall  Street,  is  by  temperament  a  bear,  while  Vander- 
\n\i  fjm\A  hanlty  be  f^her  than  a  balL  Vanderbtlt  most  be 
allfrwe^l  to  [>e  by  far  the  superior  man  of  the  two.  Drew  is 
Mtate  and  foil  of  resources,  and  at  all  times  a  dangerons  oppo- 
nent ;  bnt  VanderUlt  takes  larger,  more  comprehensive  views, 
and  his  mind  has  a  vigorons  grasp  which  that  of  Drew  seems 
Uy  want 

Two  great  lines  of  railway  traverse  the  State  of  New  York 
and  connect  it  with  the  West,  —  the  Erie  and  the  New  York 
('cntral.  The  latter  communir^ates  with  the  city  by  a  great 
river  and  liy  two  railroads.  To  get  these  two  roads  —  the  Har- 
lem and  the  Hudson  Kiver — under  his  own  absolute  control, 
and  then,  m>  far  as  the  connection  with  the  Central  was  con- 
cernfsd,  to  al^rdinh  the  river,  was  Vanderbilt's  immediate  object. 
First  milking  himsfilf  master  of  the  Harlem  road,  he  there 
leanied  his  early  IfWHons  in  railroad  management,  and  picked 
up  a  fortune  by  the  way.  A  few  years  ago  Harlem  had  no 
vaIuo.  An  laU;  ns  IHfiO  it  Hold  for  eight  or  nine  dollars  per 
dliaru ;  and  in  January,  1 808,  when  Vanderbilt  had  got  the 
control,  it  had  risen  only  Ui  80.  By  July  of  that  year  it  stood 
at  92,  and  in  August  was  Huddenly  raised  by  a  "comer"  to 
170.  The  next  year  witnessed  a  similar  operation.  The  stock 
which  sold  in  January  at  loss  than  90  was  settled  for  in 
Juno  in  the  neighl>orliood  of  285.  On  one  of  these  occasions 
Mr.  Drew  is  reported  to  have  contributed  a  sum  approaching 
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If  a  millinn  to  his  rival's  wealth.  Jforo  recently  th«  stock 
bad  been  floated  at  about  130.  It  was  in  the  auccessftU  con- 
duct of  this  first  experiment  that  Vaiulerbilt  shewed  his  very 
manifest  superiority  over  previoiu  railroad  managctB.  The 
Hurtem  was,  aft^'r  all,  only  a  compeluig  liuu,  and  competition 
woa  provetbially  ihu  ruck  ahead  iii  all  -railroad  enterprise.  The 
success  of  Vandurbilt  witli  the  HiLrlem  depended  upon  his  get- 
ting rid  of  thti  competition  of  the  Hudson  Kivcr  Kailroad.  Ad 
ordinary  manager  would  have  resorted  to  conti-actSi  wliich  are 
never  carried  out,  or  to  opposition,  which  is  apt  to  be  ruinous. 
Vanderbilt,  on  the  contrary,  put  an  i-nd  to  competition  by  buy- 
ing up  the  competing  line.  This  he  did  at  aljout  par,  and,  in 
due  course  of  time,  the  stock  was  sent  up  to  180.  TIiiis  his 
plans  had  developed  by  another  step,  wliile  through  a  judicious 
course  of  riiuinciering  and  watering  and  dividing,  a  new  fortune 
had  been  secured  by  him.  By  this  time  Yanderbilt's  reputation 
a»  a  railroad  manager  —  as  one  who  earned  dividends,  created 
stock,  and  invented  wealth  —  had  lieciimc  very  gi'eat^  and  tlie 
managers  of  the  Central  brought  that  road  to  him,  and  asked  him 
to  do  with  it  as  lie  had  done  with  the  Harlem  and  Hudson  Uiver. 
He  accepted  the  jiroffered  charge,  and  now,  probably,  the  possi- 
InliUeB  of  his  position  and  the  magnitude  of  tfie  prize  within  his 
gTusp  at  last  dawned  on  his  mind.  rnconsoioiL<t1y  to  himself, 
working  more  wisely  than  he  knew,  he  had  dtn-elnpcd  to  its 
logical  conclusion  one  potent  element  of  modem  civilization. 
•  ■••**•• 

The  New  York  Central  passed  into  Vandeibilt's  hands  in 
tiw  winter  of  186t>-67.  and  he  marke<l  the  Erie  for  his  own  in 
the  succeeding  autumn.  As  tlie  annual  meeting  of  tlie  corpora- 
tion approached,  three  parties  were  found  in  the  field  contend- 
ing for  control  of  the  road.  One  party  was  represented  b}'  Drew, 
ikud  mighc  bo  called  the  parly  in  possession,  ttiat  which  had 
long  ruled  the  I'Irie,  and  matic  it  what  it  was, — the  Scarlet 
Woman  of  Wall  Street.  Next  came  Vanderbilt,  flushed  with 
BQCCess,  and  bent  upon  fully  gratifying  bis  great  instinct  for 
d«T<iloping  imperialisni  in  corporate  life.  Lastly,  a  faction  made 
it*  appearance  composed  of  some  shrewd  and  ambitious  Wall 
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Street  operatora  and  of  certain  persons  from  Boston,  who  sua- 
tained  for  the  occasion  the  novel  character  of  rrulroad  reformers. 
Thin  party,  it  is  needless  to  say,  was  as  unscrapalons,  and,  as 
tiie  result  proved,  as  able  as  either  of  the  others ;  it  represented 
Dotiung  but  a  raid  made  upon  the  Erie  treasury  in  the  mt«T«st 
o£  a  thoroughly  bankrupt  New  England  corporation,  of  which 
iU  members  had  the  control.  The  history  of  this  corporatioo, 
known  as  the  Boston,  Hartford  &  Erie  Railroad, — a  projfcted 
feeder  and  connection  of  tlie  Erie, — would  be  one  curious  to 
read,  though  very  difTicuU  to  write.  Its  name  wns  synonymous 
with  bankruptcy,  litigation,  fraud,  and  failure.  If  the  Erie  was 
of  doubtful  repute  in  Wall  Street,  the  Boston,  Hartford  &  Erie 
had  long  1ie<;n  of  worse  than  doubtful  repute  in  State  Street. 
Of  late  yeiirs,  under  ahle  and  persevering,  if  not  scrupulous 
management,  the  bankrupt,  moribund  company  had  been  slowly 
struggling  into  new  life,  and  in  the  spring  of  186"  it  had 
obtained,  under  certain  condittuns,  from  the  Commonwealth  of 
Massachusetts,  a  subsidy  in  aid  of  the  construction  of  its  road. 
One  of  the  conditions  imposed  obliged  the  corporation  to  raise 
a  sum  from  other  sources  still  lai^er  than  that  granted  by  the 
State.  Accordingly,  those  having  the  hue  in  charge  looked 
Abroad  for  a  victim,  and  fixed  their  cyen  upon  the  Erie. 

As  the  election  day  drew  near,  Erie  was  of  course  for  sale. 
A  controlling  interest  of  stockholders  stood  ready  to  sell  their 
proxies,  with  entire  impiirtiality,  to  any  of  the  three  contending 
parties,  or  to  any  man  who  would  pay  the  market  price  (or 
tlieia  Nay,  more,  the  attorney  of  one  of  the  contending  parties, 
as  it  afterwards  appeared,  after  an  tnefTectual  effort  to  extort 
blackmail,  actually  (told  the  proxies  of  his  principal  to  another 
of  the  contestants,  and  his  doing  bo  seemetl  to  excite  mirth 
rather  than  surprise.  Meanwhile  the  representatives  of  the 
Eastern  interest  played  their  part  to  admiration.  Taking  ad- 
vantage of  some  Wall  Street  complications  juist  then  exisUug 
between  Vaiiderbitt  and  Drew,  they  induced  the  former  to 
ally  himself  with  them,  and  the  latter  saw  that  his  defeat  was 
inevitable.  Even  at  this  time  the  Vanderbilt  party  contemplated 
having  recourse,  if  neceesaiy,  to  the  courts,  and  a  petition  for 
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an  injunction  hml  been  prepared,  setting  forth  the  detnils  of 
the  "coraer"  of  18tifi.  On  the  Sunday  preceding  the  election 
Drpw,  TiT^ievir  of  his  impending  defeat,  called  upon  Vanderbilt. 
That  gentleman,  thereupon,  very  amicably  read  to  liini  tlie  legal 
documents  prepare^I  for  his  bene&t;  whereupon  the  ready  treas- 
urer at  once  turned  about,  and,  having  hitherto  been  hampering 
the  Commodore  by  his  l>ear  operations,  he  now  agreed  to  join 
hands  with  him  in  giving  to  the  market  a  strong  upward  tend- 
ency. Meanwhile  the  other  parties  to  the  contest  were  not 
idle.  At  the  same  house,  at  a  later  hour  in  the  day,  Vanderbilt 
explained  to  the  KaMloni  atlvenlurera  his  new  plan  of  opera- 
tions, which  included  the  continuance  of  Drew  in  his  direotor- 
ship.  These  gentlemen  were  puzzled,  not  to  say  confounded, 
this  sudden  change  of  front.  An  explanation  was  demanded, 
>mc  plain  language  followed,  and  tlic  parties  soparnted,  leaving 
everything  uuRettled  ;  hut  onh*  to  meet  again  at  a  later  hour  at 
the  house  of  Drew.  There  Vanderbilt  brought  the  new  men  to 
terms  by  proposing  to  Drew  a  bold  coup  tie  main,  calculated  to 
throw  them  entirely  out  of  the  direction.  Before  the  parties 
separated  that  night  a  written  ngreement  had  been  entered 
into,  providing  that,  to  save  appeanmces,  the  new  board  should 
be  elected  without  Drew,  but  that  imniediately  thereafter  a 
vacancy  should  be  created,  and  Drew  chosen  to  fill  it.  He  was 
therefore  to  go  in  as  one  of  two  directors  in  the  Vanderbilt 
interest,  that  gentleman's  nephew,  Mr.  Work,  l)eing  the  other. 
Tills  prograumie  was  faithfully  carried  out.,  and  on  the  2d  of 
October  Wall  Street  was  at  once  astonished,  by  the  news  of 
the  defeat  of  the  notorious  leader  of  the  K'ars,  and  bewildered 
by  the  immediate  resignation  of  .1  memlHT  of  the  new  board  and 
Oxe  election  of  Drew  in  his  place.  Apparently  he  had  given  in 
his  submission,  the  one  obstacle  to  success  was  removed,  and 
the  ever-victorious  Commodore  had  now  but  to  close  his  fin- 
gers on  his  new  prize.  Virtual  consolidation  on  the  Vanderbilt 
interest  seemed  a  foregone  conclusion. 

■  •••••■• 

Tlie  real  coullict  was  now  impending.    Commodore  Vander- 
bilt stretched  out  his  hand  to  grasp  Krie.    Eiie  was  to  be 


10 


RAILWAY  PROOLEMS 


isolated  and  shut  up  witKin  the  limits  of  Kew  Tork ;  it  was  to 
be  given  over,  bound  liand  and  foot,  to  the  lord  cf  tlie  Central, 
To  perfect  this  pi-ograiuuie,  the  representatives  of  all  the  com- 
peting lilies  mvU  and  a  proposition  whb  submitted  to  the  Erio 
party  looking  to  a.  prautical  oousolidutioii  oil  certain  terms  of 
the  Pennsylvania  Central,  the  Erie,  and  the  New  York  Central, 
and  a  division  among  the  contracting  {Kirtics  of  all  the  eariiiiig-s 
from  the  Kew  York  City  travel.    A  new  illustration  was  tlius 
\o  be  afforded,  nt  the  expense  of  tho  trade  and  travel  to  and 
fnim  the  heart  of  a  continent,  of  George  Stephensoirs  famous 
aphorism,   that  where  combination   is  possible  competition   is  ( 
impossible.   The  Erie  party,  however,  represented  thai  their 
road  earned  more  than  half  of  the  fund  of  which  they  were 
to  receive  only  one  thinl.    TUey  remonstrated  and  proposed 
modilications,  but  their  opponents  were  inexorable.    The  terms 
were  U)o  hard;  the  conference  led  to  no  result;  a  ruinous  com- 
petition seemed  impending  as  the  alternative  to  a  tierce  war  of 
doubtful  issue.    Both  parties  now  retired  to  their  camps,  and 
mastered  their  forctis  in  pi-c]>ai-athm  for  tho  first  overt  act  of 
hoetility.   They  Lad  not  long  to  wait 

•  ••••••• 

I  The  first  open  hostilities  took  place  on  the  17th  of  February.' 
For  some  time  Wall  Street  had  been  agitated  with  forebodings 
of  the  coming  hostilities,  but  not  until  thatday  was  recourse  had 
to  the  courttf.    Vanderbilt  had  two  ends  in  view  when  he  sought  • 
toavailhiniseLf  of  the  jjrocessesof  law.    In  the  first  place.  Drew  a  > 
long  connection  with  Erie,  and  cspeciiiUy  the  unsettled  tranaac-  • 
tions  arising  out  of  tho  famous  comer  of  18II6,  afforded  admirable 
^und  for  annoying  (ifTi-nsivc  operatinnfi  ;  and,  in  tho  second 
place,  these  very  proceedings,  hy  throwing  his  opjKjnent  on  the 
defensive,  afforded  an  excellent  cover  for  Vanderbilt'a  own  trans* 
actions  in  Wall  Street.    It  was  essential  to  his  success  to  comer 
Drew^'l  but  to  corner  Drew  at  all  was  not  easy,  and  to  comer  him 
in  Erio  was  difficult  indeed.    Very  recent  experience.*,  of  which 
Vanderbilt  was  fully  informed,  no  less  than  the  meulories  of 
1868,  had  fully  warned  tlie  public  how  manifold  aad  ingen- 
ious were  tho  expedients  through  which  the  comin^f  tivasuref. 
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imiRhed  himself  with  Erie,  when  tlie  exigencies  of  his  poBition 
demanded  fresh  suppUus.  It  was,  therefore,  very  necessary  for 
Vonderbilt  that  he  should,  while  buying  Erie  with  one  hand 
in  Wall  Street,  with  the  other  close,  so  far  as  he  could,  that 
apparently  inexhitustible  spring  from  which  such  generous  sup- 
plies of  new  stock  were  wont  to  flaw.  -Accordingly,  on  the  17th 
of  February,  Mr.  Fnmk  Work,  tlie  only  remaining  representative 
of  the  Vanderbilt  faciion  lu  the  Erie  direction,  accomponieil  by 
Mr.  Vanderbilt's  attorneys,  Messrs.  Rapallo  and  Spenser,  mado 
his  appearance  before  Judge  Biimard,  of  the  Supreme  Court  of 
New  York,  then  sitting  in  chambers,  and  nppUed  for  an  injuno 
tion  against  Tre^tsurcr  Drew  and  his  brother  directors  of  the  Erie 
Kailway,  restraining  them  from  the  (Hiyinent  of  interest  or  prin- 
cipal of  the  three  and  a  half  millions  burrowed  of  the  treasurer 
in  18<)6,  as  well  as  from  releasing  Drew  from  any  liability  or 
cause  of  action  the  company  might  have  against  him,  ponding 
an  investigation  of  his  accounts  as  treasurer  ;  on  the  other  hand, 
Drew  was  to  be  enjoined  from  taking  any  legal  steps  towards 
compelling  a  settlement.  A  temporary  injunction  was  granted 
in  acconlance  with  the  petition,  and  a  further  hearing  was 
assigned  fur  the  Slst.  Two  days  later,  however, — on  the  19th  of 
the  month, — without  waiting  for  the  result  of  the  liret  attack, 
the  Same  attorneys  appeared  again  before  Judge  Itamard,  and 
now  in  the  name  of  the  people,  acting  through  the  Attorney- 
General,  petitioned  for  the  removal  from  office  o£  Treasui*er 
Drew.  The  jKijiers  In  the  case  set  forth  some  of  the  difliculties 
which  In^set  the  CommcKlore,  iuid  exposed  the  existence  of  a  new 
fonntain  of  Erie  stock.  It  appeared  that  there  was  a  recently 
enacted  statute  of  New  York  which  authorir.ed  any  railroad 
company  to  create  and  issue  its  own  stock  in  exchange  for  the 
stock  of  any  other  road  under  lease  to  it.  The  petition  then 
alleged  tliat  Mr.  Drew  and  certain  of  his  brother  directors,  had 
quietly  possessed  themselves  of  a  worthless  road  connecting  with 
the  Erie,  and  called  the  Buffalo,  Bradford  &  Pittsburg  Railroad, 
and  ha«I  then,  as  occasion  and  their  own  exigencies  j'equircd, 
proceeded  to  supply  themselves  with  whatever  Erie  stock  tJiey 
mnted,  by  leasing  their  own  ro:uI  to  the  road  of  which  they  were 
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directors,  and  then  creating  stock  and  issuing  it  to  themselves, 
in  exchange,  under  the  authority  vested  in  them  bv  law.  The 
unooatradictcd  history  of  this  transaction,  as  subsequently  set 
forth  on  the  very  doubtful  authfirity  of  a  leading  Erie  director, 
affords,  indeed,  a  most  happy  illustnition  of  brilliant  railroad 
financiering,  whether  tnie  in  this  case  or  not.  The  road,  it  was 
stated,  cost  the  pui-cbasers,  as  fuianciers,6ouje$250,000;  as  pro- 
prietorK,  they  tlien  issued  in  il»  name  bonds  fur  two  million  dol- 
lars, payable  to  one  of  themselves,  who  now  tigured  as  trustee. 
This  person,  then,  shifting  his  chin-acter.  drew  up,  as  counsel  for 
both  parties,  a  contract  leasing  this  road  to  the  Erie  Railway  for 
four  hundred  and  ninety-nine  years,  the  Eric  agreeing  to  assume 
the  bonds ;  reappearing  in  their  original  character  of  Erie  di- 
rectors, these  gentlemen  then  radfied  the  lease,  and  thereafter  it 
only  remained  for  them  to  relapse  into  the  rSle  of  financiers,  and 
to  divide  the  proceeds.  All  this  was  happily  accomplished,  and 
the  Erie  Railway  lost  and  some  one  giiined  $140,000  a  year  by 
the  bargain.  The  skillful  actors  iu  this  much  shifting  drama 
probably  proceeded  on  the  familiar  theory  that  exchange  is  no 
robbery  ;  and  the  expedient  was  certainly  ingenious. 


It  was  not  until  the  3d  of  March,  however,  that  any  decisive 
action  was  taken  by  Judge  Barnard  on  cither  of  the  petitions 
before  bim.  Even  then,  that  in  the  name  of  the  Attoraey-General 
was  postponed  for  final  hearing  until  tlie  10th  of  the  month; 
butt  on  the  application  of  Work,  an  injunction  wss  issued  restrain- 
ing the  Erie  board  from  any  new  issue  of  capital  stock,  by  con- 
version of  Imnds  or  otherwise,  in  addition  to  tho  251,058  shares 
appearing  in  the  previous  reports  of  the  rootl,  and  forbidding  the 
guaranty  by  the  Erie  of  the  lx)ndsof  any  connecting  line  of  road. 
While  this  last  provision  of  the  order  was  calculated  to  furnish 
food  for  thought  to  the  Boston  party,  matt^^r  for  meditation  was 
supplied  to  Mr.  Drew  by  other  clauBcs,  which  specially  forbade 
him,  his  agents,  attornej'S,  or  brokers,  to  have  any  transactions 
in  Erie,  or  fulfill  any  of  his  contracts  already  entered  into,  until 
be  had  returned  to  the  company  sixty-eight  thousand  shares  of 
capital  stock,  alleged  to  be  the  number  involved  in  the  unsettled 
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transaction  of  1866,  aiid  the  more  recent  Buffalo,  Bradford  & 
Pittsburg  exchange.  A  Una!  hearing  was  fixed  for  the  10th  of 
March  on  both  injunctions. 

Things  ccriaioly  did  not  nnw  promise  well  for  Treasurer  Drew 
aiid  the  bear  party.  Vanderbilt  and  the  bulls  seemed  to  arrange 
everything  to  meet  their  own  views  ;  apparently  they  had  but 
to  Bsk  and  it  was  granted.  If  any  virtue  existed  in  the  processes 
of  lAVy  if  any  authority  was  wielded  by  a  New  York  court,  it 
now  seemed  as  if  the  very  head  of  the  bear  faction  must  needs 
be  converted  into  a  bull  in  his  own  despite,  and  to  his  manifest 
niin.  He,  in  this  hour  of  his  trial,  wns  to  be  forced  by  his 
triumphant  opponent  to  make  Erie  scarce  by  returning  into  its 
treasury  sixty-eight  thousand  shares.  —  one  fourth  of  its  whole 
capital  stock  of  every  description.  So  far  from  manufacturing 
fresh  Erie  and  pouring  it  into  the  street,  he  was  to  be  cornered 
by  a  writ,  and  forced  to  work  bis  own  ruin  In  obedience  to  an 
injunction.  Appearances  aro,  hciwever,  jirovi-rbially  deceptive, 
and  all  depended  on  ihe  assumption  that  some  virtue  did  exist 
in  the  processes  of  law.  and  that  some  authority  was  wielded  by 
a  Hew  York  court.  In  spite  of  Uie  threatening  aspect  of  his 
I  affairs,  it  was  very  evident  that  the  nerves  of  Mr.  Drew  and  his 
aMOciates  were  not  scrinusl}'  affected.  Wall  Street  watched  him 
with  cnriosity  not  unmingled  with  alarm  ;  for  this  was  a  con- 
flict of  Titans,  fledged  all  around  with  or<lers  of  the  court,  stis- 
pendetl,  enjoined,  and  threatened  with  all  manner  of  unheard-of 
processes,  with  Vanderbilt's  wealth  standing  like  a  lion  in  his 
|tath,  and  all  Wall  Street  ready  to  turn  upon  him  and  rend  him, 
—  in  presence  of  all  these  accumulated  terrore  of  the  court  room 
awl  of  the  exchange,  the  Spoculativc  Director  was  uot  lees  specu- 
lative than  was  his  wnnt.  He  Rcemed  rushing  on  destruction. 
Day  stfXAiT  day  he  pursued  the  same  "short"'  tactics  ;  contract 
after  contract  was  put  out  for  the  future  delivery  of  stock  at 
enrrrnt  prices,  and  this,  too,  in  the  face  of  a  continually  rising 
niarkct-  Evidently  he  did  not  yet  consider  himself  at  the  end 
of  his  resoui-ces. 

*  An  operator  is  nid  lo  be  ■■abort"  vrlicnbchuagrceid  todeliTcr  Cbat  whtdi 
be  liM  tioC  gut.    lie  wi^ni,  In  (Act,  on  a  fall. 
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It  watt  equally  evident,  however,  that  be  hod  not  much  time 
to  lose.  It  was  nuw  the  3d  uf  March,  and  the  anticipated 
"corner"  might  be  looked  for  about  the  lUth.  As  UHual,  some 
light  skirmiahing  took  place  as  a  prelude  to  the  heavy  shock  of 
decisive  battle.  The  Erie  party  very  freely  and  openly  expressed 
a  dcctdtid  lac-k  nf  respect,  and  something  approaching  contempt, 
for  the  purity  of  that  (Mtrticular  fragment  uf  the  judicial  ermine 
which  was  supposed  to  adorn  the  person  of  Mr.  Justice  Uarnard. 
TKcy  did  not  pretend  to  conceal  their  conviction  that  this  mag- 
istrate was  a  piece  of  the  Vajiderbilt  property,  and  they  very 
plainly  announced  their  intention  of  aeehing  for  justice  elsewhere. 
With  this  end  in  view  they  betook  themselves  to  their  own  town 
of  Bingliamton,  in  the  county  uf  Uroooie,  where  they  duly  pre- 
sented thuiuHclves  l»fore  Mr.  Ju£tice  Dalconi.  of  the  Supremo 
Court.  The  existing  judicial  system  of  Kew  York  divides  the 
State  into  eight  distinct  difitriuts,  each  of  whieh  has  an  inde- 
pendent Supreme  Court  of  four  judges,  elected  by  the  citizens  uf 
that  districL  The  first  district  alone  enjoys  five  judges,  Uie 
fifth  being  the  Judge  Itarnard  already  referred  to.  These  local 
judges,  however,  tire  clothed  with  certain  equity  powers  in  actions 
commenced  before  them,  which  run  throughout  the  State.  As 
one  subject  of  litigation,  thci-eforc,  might  affect  many  individuals, 
each  of  whom  might  initiate  legal  proceedings  before  any  of  the 
thirty-tliree  judges ;  which  judge  again  might  forbid  proceed- 
ings before  any  or  all  of  the  other  judges,  or  issue  a  stay  of  pro- 
ceedings in  suits  already  commenced,  and  thyn  proceed  to  make 
orders,  to  consolidate  actions,  and  to  issue  process  for  contempt, 
—  it'was  not  improbable  tUat,  sooner  or  later,  strange  and  dis- 
giTieef  ul  contlicts  of  authurity  would  arise,  and  that  the  law  would 
fall  into  contempt.  Such  a  system  can,  in  fact,  bo  sustained  only 
BO  long  as  enordinato  judges  use  the  delicate  powere  of  equity 
with  a  careful  regard  ^^t  private  rights  ami  tlio  dignity  of  the 
law,  and  therefore,  more  Llian  any  which  has  ever  been  devised, 
it  calls  for  a  high  avemge  of  leaniing.  dignity,  and  personal 
character  in  the  oceopanta  of  the  bench.  When,  therefore,  the 
ermine  of  the  judge  is  flung  into  the  kennel  of  party  politics  and 
becomes  a  part  of  the  spoils  of  political  victory;  when  by  any 
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cliancc  partisanship,  brutality,  and  corruption  become  the  quali- 
ties which  specially  recoDuucnd  the  successful  a.spirant  to  judi- 
cial honors,  then  the  system  described  will  be  found  to  furnish 
peculiar  facilities  for  tlie  display  of  these  cbaract«nstic8. 
•  •••■••• 

All  this,  liowever,  was  mere  skirmishiug,  and  now  the  decisive 
eugagunient  was  uear  at  baud.  The  pliins  uf  Uiu  Kriu  ring  were 
matured,  and,  if  Commodoru  Vanderbilt  wanted  the  stock  of 
their  road,  they  were  prepared  to  let  him  have  all  he  desired. 
As  usual  the  Erie  tjcnsury  was  at  this  time  dc6iuent  in  funds. 
As  usual,  also,  Daniel  Drew  stood  ready  to  advance  all  the 
funds  required,  —  on  proper  si^rnrity.  One  Itind  of  security, 
and  only  one,  the  company  was  disposed  at  this  time  to  offer, 
—  its  convertible  bonds  under  a  pledge  of  conversion.  The 
ctPtiipany  could  not  issue  stock  oxitrighU  in  any  case,  at  less 
than  par;  its  bonds  bore  interest  and  ^vere  useless  on  the 
stt^t;  an  issue  of  convertiUu  bunds  was  another  name  for  an 
iMue  of  stock  to  be  sold  at  market  rales.    The  treasurer  readily 

L agreed  to  find  a  purchaser,  and,  in  fact,  he  himself  stood  just 
then  in  pressing  need  of  some  scores  of  thousands  of  simres. 
Already  at  the  meeting  uf  ihu  Hoaixl  of  niiuctorSr  on  the  19th 
of  Febmarj',  a  very  deceptive  account  of  tlie  condition  of  the 
road,  jockeyed  out  of  the  general  auperintcndent,  had  lieen  read 
l^d  made  public ;  the  increased  tlcpot  facilities,  the  projected 
omible  track,  and  the  everlasting  steel  rails,  had  been  made  to 
do  vigorous  duty  ;  and  the  l)oard  Imd,  in  the  vaguest  and  most 
genenil  language  conceivable,  clotlied  the  Executive  Committee 
with  full  power  i  n  the  premises.  .  . .  Immediately  after  the  Board 
I  of  Directors  adjourned  a  meeting  of  the  Executive  Commiltea 

H  was  held,  and  a  vot«  to  issue  at  once  convertible  bonds  for  ten 
millions  gave  a  lueaiiing  io  ttiu  very  ambiguous  language  of 
the  dimclunt'  resolve:  and  thus,  when  apparently  on  the  very 
threshold  of  his  final  triumph,  this  mighty  mass  of  one  hundred 
thousand  shares  of  new  stock  was  banging  like  on  avalanche 
oTer  the  head  of  Vauderbilu 

The  Executive  Conunittee  had  voted  to  sell  the  entire  amount 
of  these  bonds  at  not  less  than  72|.    Five  millions  were  placed 
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upon  the  market  at  once,  and  Mr.  Drew's  broker  became  the 
purchaser,  Mr.  Drew  giving  him  a  written  guaranty  against 
loss,  and  being  entitled  to  any  profit.  It  was  all  done  in  ten 
minutes  after  the  committee  adjourned,  —  the  bonds  issued, 
their  conveniou  into  stock  demanded  and  complied  with,  and 
certificates  for  fifty  thousand  sliares  deposited  in  the  brnker'ts 
safe,  subject  to  the  ordere  of  Daniel  Drew.  There  they  teiuaiued 
until  the  29th.  when  they  were  issued,  on  his  requisition^  to 
certain  others  of  that  gentleman's  army  of  brokers,  much  as 
ammnniuon  might  be  issued  Iwfcire  a  general  engagement. 
Three  days  later  came  the  Barnard  injunction,  and  Krie  sud- 
denly rose  in  the  market.  Then  it  was  determined  to  bring  up 
the  reserves  and  let  the  eager  bulls  have  the  other  five  millions. 
The  histOF)'  of  this  second  issue  was,  in  all  respects,  an  episode 
worthy  of  Erie,  and  deserves  minute  relation.  It  was  decided 
upon  on  the  3d,  but  before  the  bonds  were  converted  Barnaid's 
iojuuctioa  had  been  ser%'ed  ou  every  one  connected  with  the 
Erie  Koad  or  with  Daniel  Drew.  The  10th  was  the  retain  day 
of  the  writ,  but  the  Krie  opemtors  neetied  even  less  time  for 
their  deliberations.  Monday,  the  9'th,  was  settled  upon  as  the 
day  upon  which  to  defeat  the  impending  *'  comer."  The  night 
of  Saturday,  the  7th,  was  a  busy  one  in  the  Erie  camp.  While 
one  set  of  counsel  and  clerks  were  preparing  afUdavits  and 
prayers  for  strange  writs  and  iujunctiuns,  the  enjoined  vice 
president  of  the  road  was  busy  at  home  signing  certificates  of 
Htock,  to  be  ready  for  instant  use  in  case  a  modification  of  the 
injunction  could  be  obtained,  and  another  set  of  counsel  wa.s  in 
immediate  attendance  on  theleaders  themselves.  Mr.GroesWck, 
the  chief  of  the  Drew  brokers,  beiTig  himself  enjoined,  secured 
elsewhere,  after  one  or  two  failures,  a  purchaser  of  the  bonds, 
and  took  him  to  the  house  of  the  Erie  counnul,  where  Drew 
and  other  directors  an<l  brokers  then  were.  There  the  terms  of 
the  nominal  sale  were  agreed  upon,  and  a  contract  was  drawn 
up  transferring  the  iMJiids  to  Ibis  man  of  straw,  who  in  return 
gave  Mr.  Drew  a  full  power  of  att<irney  lo  convert  or  otherwise 
dispose  of  the  bonds,  in  the  form  of  a  promissory  note  for  their 
purchase  money.    Mr.  Groesbeck.  meanwhile,  willi  the  fear  of 
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mjuiiclions  before  his  eyes,  prudently  wiUidrew  into  the  next 
rootu,  and  amused  himself  by  looking  at  the  curiosities  and 
conversing  with  the  lawyei-s"  young  genllemen.  After  the  con- 
tract n-a8  closed,  the  purchaser  was  asked  to  sign  uu  aQidavit 
Betting  forth  his  uwner!>liip  of  the  bonds  and  the  refusal  of  the 
corporation  to  convert  tlieiu  into  stock  in  compliance  Avith  their 
contract,  upon  which  atlidavit  it  was  in  contemplation  to  seek 
from  some  justice  a  writ  of  mandamuti  to  compel  the  Erie 
Railway  to  convert  them*  tho  necessary  papcro  for  such  a 
proceeding  being  then  in  course  of  preparation  elsewliere. 
This  the  purchaser  declined  to  do.  One  of  the  lan'j'ers  present 
then  said,  *'  Well,  you  can  make  the  demand  now ;  here  is  Mr. 
Drew,  the  tieajsurer  of  tlie  coiupiiny,  uiul  Mr.  Gould,  one  of  the 
Executive  Committee."  lu  accordance  with  this  suggestion  a 
demand  for  the  stock  was  then  made,  and,  of  couise,  at  once 
refused;  thereui>nn  the  eoruples  of  the  man  of  straw  being  alt 
removed,  the  dotsired  aflidavit  waH  signed.  All  buNincsH  now 
being  fiuished,  the  parties  sepai-ated ;  tlie  legal  papers  were 
ready,  the  convertible  bonds  had  been  disponed  uf,  and  the 
oertilicates  of  stock,  for  which  they  were  to  be  exclianged, 
were  aigncd  in  blank  and  ready  for  delivery. 

Early  Monday  morning  the  Eric  people  were  at  work.  Mr. 
Drew,  the  director  and  treasurer,  had  agreed  to  sell  on  that 
day  fifty  thousand  shares  of  the  stock,  at  80,  to  the  firms  of 
which  Mr.  Fisk  and  "SW.  Honld  were  members,  these  gentlemen 
aUo  being  Erie  dii'cctors  and  members  of  the  Execntive  Com* 
mittee.  The  new  cerlitlcutes,  mmle  out  in  the  names  of  th««e 
fimiB  on  Saturday  night,  were  in  the  liands  uf  the  secretary  of 
the  company,  who  was  strictly  enjoined  from  allowing  their 
issac.  t)n  Monday  morning  this  official  directed  an  employee 
of  the  road  to  carry  these  books  of  certificates  from  the  West 
Street  office  of  the  company  to  tlic  transfer  clerk  in  Tine  Street. 
and  there  to  deliver  them  carefully.  The  messenger  loft  the 
room,  but  immediately  returned  empty-handed,  and  informed 
the  aitonishcd  secretary  that  Mr.  Flsk  had  met  him  outside 
door,  taken  from  him  the  books  of  unissued  certificates, 
"ran  away  with  them."    It  was  true;  —  one  essential  step 
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towards  conversion  had  been  taken ;  the  certificates  of  stock 
were  beyond  the  control  of  nn  injunction.  Dnring  the  after- 
noon of  the  same  day  the  convertible  IwiuU  were  fonntl  upon 
the  secretary's  desk,  where  they  had  been  placed  by  Mr.  Itelden, 
the  partner  iu  business  of  Director  James  Fisk,  Jr.;  the  ceiv 
tifioates  were  next  Keen  in  Brotul  StreeL 

Before  launching  the  bult  thus  providud,  the  conspiratoia 
had  considered  it  not  unadvisuble  to  cover  tlieir  proceedings,  if 
thoy  could,  with  some  form  of  law.  This  probably  was  looked 
upon  as  an  idle  ccrcninny,  but  it  could  do  no  harm ;  and  per- 
haps their  next  step  was  dictated  by  wliat  has  licen  called  "  a 
decent  respect  for  the  opinions  of  mankind,"  combined  with 
a  profonnd  contempt  for  judges  and  courts  of  law. 

Early  on  the  morning  of  the  Otli  Judge  (lilbert,  a  highly 
res{)ectcd  magistrate  of  the  Second  Judicial  District,  residing 
in  Brooklyn,  w:is  waited  upon  by  one  of  the  Erie  eounstl,  who 
<lesirtid  to  initiate  before  him  a  new  suit  in  the  Erie  litigation, 
—  this  time,  in  the  name  of  the  Saturdny  evening  purchaser  of 
bonds  and  maker  of  affidavits.  A  writ  of  mandarim$  was  asked 
for.  This  writ  clearly  did  not  lie  in  such  a  case  ;  the  magistiate 
very  pmperly  decliueii  to  grant  it,  an<l  the  only  wonder  is  that 
counsel  should  have  applied  for  it.  New  counsel  were  then 
hurriedly  summoned,  and  a  new  petition,  in  a  fresli  name,  was 
presented.  This  petition  was  for  an  injunction,  in  the  name  of 
Rclden,  the  partner  of  Mr.  Flak,  and  the  documents  then  and 
there  presented  were  proliably  fis  eloquent  an  exposure  as  could 
possibly  have  been  penned  of  the  lamentable  condition  into 
which  the  once  honored  judiciary  of  New  York  had  fallen. 
The  petition  alleged  that  some  time  in  February  certain  per* 
sons,  among  whom  was  especially  named  Geo:ge  O.  Karuard, — 
the  justice  of  the  Supreme  Court  of  the  First  District,  —  bad 
entered  into  a  combination  to  speculate  in  tlie  stuck  of  the 
Erie  Railway,  and  to  use  the  process  of  the  courts  for  the  pur- 
pose of  aiding  their  speculation;  "and  that,  in  furtherance  of 
the  plana  of  this  combination,"  tlie  acLions  in  Work's  name 
bad  bcon  commenced  before  Barnard,  who,  the  couusel  asserted, 
was  then  issuing  injunctions  at  the  rate  of  half  a  dozen  a  day. 
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Tt  !b  impoofiiblc  by  any  criticism  to  do  justice  to  such  audacity 
as  this:  the  dumb  silence  of  amazement  Ls  the  only  fitting  com- 
menUiry.  Apjxarentlyt  however,  nothing  that  could  be  stated 
of  his  colleague  across  the  river  exceeded  the  belief  of  Judge 
Gilbert,  for,  after  some  trifiiug  delaj-s  and  a  few  objections  on 
the  part  of  the  judge  to  the  form  of  tlie  desired  oitler,  the  Erie 
c»unKel  hurried  away,  and  returned  to  New  York  with  b  now 
injunction,  restraining  all  the  parties  to  all  the  otlier  suits  from 
further  proceedings,  and  from  doing  any  acts  in  **  furtherance 
of  said  conapiracy " ;  —  in  one  paragraph  ordering  the  Krie 
directors,  except  Work,  to  continue  in  ttic  discharge  of  their 
duties,  in  direct  defianre  of  tlio  injunction  of  one  jndge,  and  in 
the  next,  with  an  equal  disregard  of  another  judge,  forbidding 
the  directors  to  desist  from  converting  bonds  into  stock.  Judge 
Gilbert  having,  a  few  houi-s  before  signing  this  wonderful  order, 
refused  to  issue  a  writ  of  maiid'tmuK  it  may  be  proper  to  add 
that  the  process  of  equity  here  i-esortetl  to.  compelling  Uio 
pnrfonuonce  of  various  acts,  is  of  recent  invention,  and  is 
known  as  a  "  mandatory  injunction." 

All  was  now  ready.  The  r)rew  party  were  enjoined  in  every 
direction.  One  magistrate  hud  forbidden  them  to  move,  and 
another  magistrate  had  ordered  them  nut  to  stand  still.  If  the 
Krie  Iwani  held  meetings  and  transuded  business,  it  violated 
one  injunction  ;  if  it  abstained  from  doing  so,  it  violated  another. 
By  the  further  conversion  of  hond^  into  slock  pnins  and  penalties 
wonid  lie  incurred  at  the  hands  of  Judge  Barnard;  the  refusal 
U>  convert  would  be  au  act  of  disobedience  to  Judge  Gilbert. 
Strategically  considered,  the  position  could  not  bo  improved, 
ami  Mr.  Di-ew  and  his  friends  were  not  tlie  men  to  let  tlie  golden 
moment  escape  them.  At  once,  before  a  new  injunction  coidd 
be  obtained,  even  in  New  York,  fifty  thousand  shares  of  new 
Erie  stock  were  flung  upon  the  market.  Tliat  day  Erie  was 
buoyant,  —  Vanderhilt  was  purchasing.  HLs  agents  caught  at 
tli«  DOW  stock  as  eagerly  as  at  the  old,  and  the  whole  of  it  wos 
fthsorlied  before  its  origin  was  suspected,  and  almost  without  a 
Uter  in  the  price.  Then  the  fresh  certilicatcs  appeared,  and 
the  truth  became  known.    Eric  had  that  day  opened  at  80  and 
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riwo  npidly  to  8S,  while  its  rite  eren  to  p«r  w«8  predicted ; 
nddenly  it  faltered,  fell  oS,  aod  then  dropped  saddenly  to  71. 
Wall  Street  had  nerer  been  snbjccted  to  a  gnater  shock,  and 
the  market  reeled  to  and  fro  like  a  dnmken  man  Iwtween  theae 
gianta,  aa  they  burled  about  ahares  hj  the  ieiis  of  thotuanda, 
and  money  by  the  million.  When  ni^c  pat  an  end  to  the  con- 
flict, Erie  »tood  at  78,  the  shock  of  battle  was  over,  and  the 
aitODi«b<rd  krokcni  drew  breath  aa  they  waited  for  the  events 
of  tho  morrow.  The  attempted  "comer"  was  a  failure,  and 
Drew  waa  victoriotu,  —  no  doubt  existed  on  that  point.  The 
queatiOD  now  was,  could  Vanderbilt  sustain  himself?  In  spite 
of  all  hia  wealth,  must  he  not  go  down  before  his  cunning 
opponent? 

'I*he  morning  of  tho  11th  found  tlie  Erie  leadera  sttU  trans- 
acting businois  at  the  oflice  of  tlie  coqioration  in  West  Street. 
It  would  seem  tlmt  these  gentlemen,  in  spite  of  the  glaring 
contempt  for  the  process  of  the  courts  of  which  they  had  been 
guilty,  had  made  no  arrangements  for  an  orderly  retreat  beyond 
the  jurisdiction  of  the  trihunal-i  they  hm]  set  at  defiance.  They 
were  speedily  roused  from  their  real  or  affected  tranquillity  by 
troatworthy  intelligence  that  processes  for  contempt  were  already 
iuued  against  them,  and  that  their  only  chance  of  es^-ape  from 
'  inoarceratioD  lay  in  precipitate  flight.  At  t«n  o'clw:k  the  aston- 
iahed  police  saw  a  throng  of  panic-etricken  railway  directors, — 
looking  more  like  a  friglitened  gang  of  thieves,  disturbed  in  the 
divinion  of  their  plunder,  than  like  the  wealthy  representatives 
of  a  great  corporation,  —  rush  headlong  from  the  doora  uf  the 
Erie  oflice,  and  clash  ofl"  in  the  direction  of  the  Jersey  ferry.  In 
their  hands  were  packages  and  files  of  papers,  and  their  pockets 
were  crammed  with  assets  and  secnrities.  One  individual  bore 
away  with  hira  in  a  liaekncy  coach  liales  rontaining  six  millions 
of  dollars  in  greenbacks.  Other  members  of  ttie  board  followed 
under  cover  of  the  night:  some  of  them,  not  daring  to  expose 
themselves  to  the  publicity  of  a  feny.  attempted  to  cross  in 
open  boats  concealed  by  tho  darkness  and  a  March  fog.  Two 
directors,  who  lingered,  were  arrested;  but  a  majority  of  tho 
Executivu  Committee  collected  at  the  Erie  Station  in  Jersey 
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City,  and  there,  free  from  any  iipprelieasion  of  Judge  Barnard's 
purauiiig  wrath,  prucuutk-d  lo  tliu  traiutactioii  of  business. 

ftieanwhile,  ou.tliu  other  sido  of  the  river,  Vanderbitt  was 
etruggling  in  the  toils.  As  usual  in  these  Wall  Street  opera- 
tions, there  was  a  grim  humor  in  the  situation.  Had  Vanderbilt 
failed  to  sustain  the  market,  a  financial  collapse  and  panic  must 
have  ensued  which  would  have  sent  him  to  the  wall.  He  had 
sustained  it,  and  bad  absorbed  a  hundred  thousand  shares  of 
Erie.  Thus  when  Drew  retired  to  Jersey  City  he  carried  with 
him  seven  millions  of  his  o]^ponent's  money,  and  the  Commodore 
had  freely  supplied  the  enemy  with  the  sinews  cf  war.  He  liad 
grasped  at  Erie  for  his  own  sa£e,  and  now  his  opponents  deii- 
sively  promised  to  i-cbabilitiitt;  and  vivify  the  old  road  with  the 
money  he  hail  furiUMiiied  them,  so  as  more  efTectualLy  to  com- 
pete with  the  lines  which  he  alivudy  possessed.  Nor  was  this 
alL  Had  they  doue  as  they  loudly  claimed  they  meant  to  do, 
Vandcrbilt  might  have  hugged  himstjlf  in  the  faith  that,  after 
all,  it  was  but  a  question  of  time,  and  the  priro  would  come  to 
bim  in  the  end.  He,  however,  knew  well  enough  that  the  most 
pressing  need  of  the  lilrie  people  was  money  with  which  to  fight 
turn.  With  this  he  had  now  furnished  them  abundantly,  and  he 
must  have  felt  that  no  scruples  would  prevent  their  use  of  it. 

Vanderbilt  had,  however,  little  leisure  to  devote  t«  the  enjoy- 
ment of  the  humorous  side  of  hJs  position.  The  situation  was 
aUnuiiig.  His  opponents  had  carried  with  them  in  their  flight 
seven  millions  in  currency,  which  were  nithdrawu  from  circula- 
tioa.  An  artificial  striiigfiicy  was  Uius  created  in  Wall  Street, 
aiuL  while  money  rose,  stocks  fell,  and  unusual  margins  were 
called  in.  Vanderbilt  was  carrj-ing  a  fearful  load,  and  the  least 
want  of  confidence,  the  faintest  sign  of  faltering,  might  well 
bring  on  a  crash.  He  already  had  a  hundred  thousand  shares 
of  Erie,  not  one  of  which  he  could  sell.  He  was  liable  at  any 
lime  to  bo  called  upon  to  carr}'  as  much  more  as  his  opponents, 
skilled  by- long  piuctice  in  the  manufacture  of  the  article,  might 
«w  fit  to  produce.  Opposed  to  him  wore  men  who  scrupled  at 
Dothiog,  and  who  Ifuew  evcPi'  in  and  out  of  the  money  market. 
With  every  look  and  every  gesture  anxiously  scrutinized,  a 
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position  more  trying  Uiaa  his  can  hardly  be  conceivni.  It  is 
not  known  from  what  source  lie  drew  the  vaat  siimg  which 
enabled  him  to  surmount  hiB  diflicultios  wit)i  such  apparent 
eaae.  His  nerve,  however,  stood  him  in  »t  least  as  gooil  stead 
as  his  fuiancial  resources.  Like  a  great  general,  in  the  hour  of 
trial  he  inspired  confidence.  While  fighting  for  life  he  could 
"talk  horse"  and  play  whist.  The  manner  in  which  he  then 
emerged  from  his  troubles,  serene  and  confident,  was  as  extraor- 
dinary as  tliti  financial  resources  he  commanded. 

Meanwhile,  WCure  turning  to  the  tide  oX  battle,  which  now 
swept  away  from  the  courts  of  law  itito  the  lialls'of  legislation, 
there  are  two  inaitera  to  be  disposed  of;  the  division  of  the 
spoils  is  to  be  recounted,  and  the  old  and  useless  lumber  of 
conflict  must  Ise  cleared  away.  The  division  of  profits  accruing 
to  Mr.  Treasurer  Drew  and  his  associate  directors,  acting  as 
individuals,  was  a  fit  conclusion  to  the  stock  issue  jnst  described. 
The  bonds  for  five  millions,  after  their  converaion,  realized  nearly 
four  millions  of  dollars,  of  which  >$3,626,000  passed  into  the 
treasury  of  the  company.  The  trustees  of  the  stoiikholders  had 
theiicfore  in  this  case  secured  a  profit  for  some  one  of  $375,000. 
Confidence  in  the  good  faith  of  one's  kind  is  very  commendable, 
but  possession  is  nine  poinls  of  the  law.  Mr.  James  Fisk,  Jr., 
■^  Cnitiugh  whom  Uie  sides  were  mainly  effected,  ileeUiied  to  mako 
any  payments  in  excess  uf  the  $3,025,000,  until  a  division  of 
profits  wns  agreed  upon.  It  seems  that,  by  virtue  of  a  paper 
signed  by  Mr.  Drew  as  early  as  the  19th  of  Febmury,  Gould, 
Fisk,  and  others  were  entitled  to  one  half  the  profits  he  shoidd 
make  "in  certAtn  transactions."  What  these  transactions  were, 
or  whether  the  official  action  of  Directors  GoiJld  and  Fi.sk  was 
in  any  way  influenced  by  the  signing  of  tliis  document,  does 
not  ap[>ear,  Mr.  Fisk  now  gnve  Mr.  Drew,  iu  lieu  of  cash,  his 
uncertified  check  for  tlio  surplus  #875.000  remaining  from  this 
trausactiou,  with  st^>ek  as  collatfiral  amounting  to  about  tlie 
half  of  that  sum.  Witli  this  setUenient,  und  the  redemption  of 
the  oollateraL,  Mr.  Drew  was  fain  to  be  content.  Seven  mnntha 
afterwards  he  stitl  retained  possession  of  the  uncertified  check, 
in  the  payment  of  which,  if  pretionted,  he  seemeil  to  entertain 
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no  great  confidence.  Everything-,  however,  showed  conclusively 
the  advantage  of  operating  from  interior  Hncs.  While  the  Kric 
treasury  was  once  more  replete,  three  of  the  pcraotis  who  had 
been  mainly  instrumental  in  tilling  it  had  not  iiufifercd  in  the 
transaction.  The  treasurer  was  richer  by  #180,000  directly,  and 
he  himself  only  knew  by  how  much  more  incidentally.  In  like 
mer  his  faitliful  adjutants  had  profited  to  au  amount  as 
lucb.  exceeding  $tiO,0OU  t^ch  as  tlieix  sagacity  had  led  iLtuu  to 
provide  for. 

•  ••••••« 

When  the  Vanderhilt  counsel  moved  to  fix  a  day  on  which 
Hmr  ojiponenta  should  show  cause  why  a  receiver  of  the  pro- 
ceeds of  the  last  ovcriHsuo  of  nUnik  should  not  be  ap{}ointe(I, 
the  jndge  astonished  the  petitioners  by  outstrippinj^  their  eago 
ness,  and  appointing  Vanderbilt's  own  son-in-law  receiver  on 
the  spot.  Then  followed  a  fierce  altercation  in  court,  in  which 
bench  and  bar  took  equal  part,  and  which  closed  with  tlie  not 
uuiisual  threat  of  impeaching  the  presiding  judge.  .  .  .  When 
Mr.  Jolin  n.  Hatikin  was  placed  upun  the  5tnnd,  there  eubued  a 
ficooe  whicli  liaruard  hiuiself  not  inaptly  L-haractemed  the  next 
daj  as  ^  outrageous  and  scandalous,  ami  insulting  to  the  court." 
I'pon  this  occasion  the  hite  Mr.  Janu«  T.  llrady  Reenx^l  to  be 
on  the  verge  uf  a  pergonal  coUiHiou  with  the  witnesH  in  open 
court ;  the  purity  of  the  presiding  magistrato  was  impugned, 
bis  venality  opeidy  iniplieil  tlin^ugh  a  long  croK.s<exaniinatton, 
and  the  witness  acknowledged  that  he  hud  himself  in  the  course 
of  hU  career  undertaken  for  money  to  influence  the  mind  of  the 
judge  privately  "on  the  side  of  right."  All  the  scandals  of  the 
practice  of  the  law,  and  the  private  immoralities  of  lawyers, 
were  dragged  into  the  broad  light  of  Jay  ;  the  whole  system  of 
favored  counsel,  of  private  argument,  of  refei'ces,  and  of  unblush- 
ing extortion,  was  fi-ecly  discussed.  ...  On  a  subsequent  day 
the  judge  Jiiiuself  made  inquiries  as  to  a  visit  of  two  of  the 
directors  to  one  gentleman  sup^KKied.  to  have  peculiar  influence 
over  ehr  judicial  mind,  and  evincod  gi-eat  familiarity  with  the 
negociattons  then  earned  on,  and  oven  showed  some  disposition 
to  extend  tlio  inquiry  indefinit-oly  into  perioiHcal  Literature. . .  . 


24 


RAILWAY  1»R0«LEMS 


Nor  were  the  lawyers  in  any  way  behind  the  judge.  At  one 
moment  they  would  indulge  in  personal  wrangling,  and  accuse 
each  othei-  of  the  grosHest  nialpracticoi  and  the  next,  favor  each 
other  with  remarks  upon  itianners,  moi'e  pointed  than  delicate. 
AIL  this  time  injtmctions  wei'e  Hying  about  like  hailstones;  hut 
the  crowning  injonotion  of  all  was  issued,  in  reference  to  the 
appointment  of  a  receiver,  by  Judge  Gierke,  a  collet^ue  of 
Judge  Barnard,  at  the  time  sitting  as  a  member  of  the  Court 
of  Appeals  at  Albany.  The  Gilbert  injunction  had  gone,  it 
might  have  seemed,  sufficiently  far,  in  eujoiniug  Barnard  the 
individual,  while  distinctly  disavowing  ull  reference  to  him  in 
his  judicial  functions.  Judge  Gierke  made  no  such  cxceptiort. 
He  enjoined  the  individual  and  he  enjoitked  the  judge  ;  he  fur- 
bade  his  making  any  order  appointing  a  receiver,  and  he  for- 
bade the  clerks  of  his  court  from  entering  it  if  it  were  made, 
and  the  receiver  from  accepting  it  if  it  were  entered.  The 
signing  of  this  extraordinary  order  by  any  judge  in  his  senses 
admits  of  no  explanation.  The  Erie  counsel  served  it  upon 
Judge  Barnard  as  he  sat  upon  the  bench,  and,  having  done  so, 
withdrew  from  the  court  room;  whereupon  the  judge  immedi- 
ately proceeded  to  vacate  the  order,  and  to  appoint  a  receiver. 
This  appointment  was  tlien  entered  by  a  el«k,  who  had  also 
been  enjoined,  and  the  receiver  was  himself  enjoined  as  soon  as 
he  could  be  caught.  Finally  the  maze  had  become  so  intricate, 
and  the  whole  litigation  so  evidently  endless  and  aimless,  that 
by  a  sort  of  agi'eement  of  parties,  Judge  Ingraham,  another 
colleague  of  Judge  Barnard,  issued  a  final  injunction  of  uni- 
vdrsal  application,  as  it  were,  and  to  be  held  inviolable  by  com- 
mon consent,  under  which  proceedings  were  stayed,  pending  an 
appeal.  U  was  high  time.  Judges  were  becoming  very  shy  of 
anything  connected  with  the  name  of  Erie,  and  Jndgc  McCunn 
had.  in  a  lofty  tone,  informed  counsel  that  he  preferred  to  sub- 
ject himself  to  the  liability  of  a  fine  of  a  thousand  dollars  rather 
than,  by  issuing  a  writ  of  halteas  corpm,  allow  his  court  "to 
have  anything  to  do  with  ttic  scandal." 

The  result  of  this  uxti-aurdinarj'  litigaiion  may  be  summed 
up  in  a  few  words.    It  had  tn'O  branches  ;  one,  the  appointment 


of  a  receiver  of  the  proceeds  of  the  hundred  thousand  shares 
of  stock  iHsued  in  violation  of  an  injunction ;  the  other,  the 
processes  against  the  persons  of  the  directors  for  a  contempt 
of  court.  As  for  tl;e  receiver,  everj'  dollar  of  the  money  this 
officer  was  intended  to  receive  was  well  known  to  be  in  New 
Jersej}  beyond  his  reach.  Why  one  party  cared  to  insist  on 
the  appointment,  or  why  the  other  party  objected  to  it,  is  not 
very  apparent  Mr.  Osgood,  the  eon-iii-law  of  Vonderbilt,  was 
appointed,  and  immediately  enjoined  from  acting ;  subsequently 
be  resigned,  when  Mr.  Peter  B-  Sweeney,  lUe  head  of  the  Tam- 
many ring,  was  appointed  in  his  plave,  without  notice  to  the 
other  side.  Of  course  he  had  nutliing  1^)  do,  as  there  was 
nothing  to  bo  done,  and  no  he  was  Hubsequeiitly  allowed  by 
Judge  Barnard  §150,000  for  hia  services.  The  contempt  cases 
hud  even  less  result  tJian  that  of  the  receivership.  The  settle- 
ment subsequently  effected  between  the  litigants  seemed  also 
to  include  the  courts.  The  outraged  majesty  of  the  law,  as  rep- 
rM«nted  in  the  person  of  Mr.  Justice  Barnard,  was  pacified, 
and  everytliing  was  explained  as  having  been  said  and  done  in  a 
**  Pickwickian  sense  " ;  so  that,  when  the  terms  of  peace  had  been 
amuiged  between  the  high  contending  pailies,  Barnard's  roaring 
by  degrees  subsided,  until  he  roared  as  gently  as  any  sucking 
dove,  and  finally  he  ceased  to  roar  at  all.  The  penalty  for  violat- 
ing an  injunction  in  the  inauntT  desc!ilH>d  was  fixed  at  the  not 
unreasonable  sum  of  ten  iIoHhik,  except  in  the  cases  of  Mr. 
Drew  and  certain  of  bis  mure  prumineut  luisuciates ;  their  con- 
tumacy His  Honor  held  too  gross  to  be  estimated  in  money, 
and  ao  they  escaped  without  any  punishment  at  all.  Probably 
being  as  well  read  a  lawyer  as  he  was  a  dignified  magistrate. 
Judge  Bamawl  We  in  mind,  in  imposing  these  penalties,  that 
clause  of  the  fundamental  law  which  provides  that  "  no  exces- 
sive fines  sliall  be  imposed,  or  cruel  or  unusual  punishments 
indicted.''  The  legal  profession  alone  had  cause  to  regret  the 
cessation  of  this  litigation ;  and,  as  the  Krie  counsel  had 
(150,000  divided  among  them  in  fees,  it  may  be  presumed  that 
even  they  were  finally  comforted.  And  all  ttuH  took  place  in 
the  court  of  that  State  over  which  the  immortal  Chancellor 
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Kent  had  onco  presidnd.  Hi8  great  authority  waa  still  cited 
there,  tlie  halo  which  surmuiids  hU  name  still  sited  a  glory 
over  the  bench  on  wlitch  lie  had  sal,  and  yet  these,  his  imme- 
diate successors,  could 

Uii  that  high  moiuilaiii  ceuK  to  feed. 
And  batten  on  this  moor. 


II 

It  is  now  oeoessaty  to  return  to  the  real  field  of  operations, 
which  had  ceased  on  the  moniiug  o£  the  11th  of  Maiuh  to  he 
in  the  courts  uf  law.  As  the  arena  widened  the  proceedings 
became  more  uumplicated  and  more  diiliculb  to  tnu:e,  t'mhricing 
as  they  did  the  lejfislatures  of  two  States,  neither  of  them  famed 
for  purity.  In  the  first  shock  of  the  catastrophe  it  was  actually 
believed  that  Commodore  Vanderhilt  contemplated  a  resort  to 
open  violence  and  acts  of  private  war.  There  were  intimations 
that  a  scheme  had  been  matured  for  kidnapping  certain  of  the 
Erie  directors,  incUiilinR  Mr.  Drew,  and  bringing  them  by  force 
within  reach  of  Judj,'e  Baraard's  process.  It  api«ared  that  on 
the  16th  of  March  some  fifty  individuals,  aubtieciut^ntly  described, 
in  anaBidavit  tilud  for  thu  special  benefit  of  Mr.  Justice  Barnard, 
as  "disonleily  characters,  commonly  known  as  rouglis,"  crossed 
by  the  Pavoiiia  Ferry  and  took  posscE'Sion  of  the  Erie  depot. 
From  thoir  conversation  am)  inquirlc-s  it  was  iHvined  that  they 
came  intending  to  **  copp  "  Mr.  Drew,  or.  in  iihiiuKr  phnuieology. 
to  take  him  by  force  to  New  York ;  and  that  they  expected  to 
receive  the  sum  of  ^0,000  as  a  reward  for  so  doing.  The  exile»- 
at  once  loudly  charged  Vanderhilt  liimself  with  originating  this 
blundering  scheme.  They  simulated  intense  alarm.  From  day 
to  day  now  panics  were  started,  until,  on  the  19th,  Drew  wafd 
secreted,  a  standing  army  wits  organize^!  from  the  employees 
the  road,  and  a  small  navy  equipped.  The  alarm  spread  throug] 
Jersey  City  ;  the  militia  was  hehl  in  readiness;  in  the  evenij 
the  stores  were  closed  and  the  citizens  began  to  arm ;  while 
garrison  of  about  one  hundred  and  twenty-five  men  intrenched 
themselves  around  tlie  directors,  in  their  hotel.   On  the  Slst 
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'there  was  another  Alarm,  and  the  fears  of  an  attack  contiiiui-d, 
with  lengthening  intervals  of  quiet,  until  the  Slst,  when  the 
guard  was  at  last  withdiitwn.  It  is  iuipossible  to  suppotw;  that 
VauJerbilt  ever  had  any  knowledge  of  tluH  ridiculous  episode 
or  of  its  cause,  except  throu^^h  the  j)resti.  A  bund  of  rullians 
may  have  crossed  the  ferry,  intending  to  kidnnp  Drew  on  spec- 
ulation ;  but  to  suppose  that  the  shrewd  and  encrjfetic  Commo- 
dore ever  sent  them  to  go  gaping  about  a  station^  ignonuit  both 
of  the  person  and  the  wheroaboiita  of  him  they  sought  would 
to  impute  to  Vanderhilt  at  once  a  crime  and  a  blunder.  Such 
Itching  bears  no  trace  of  his  clean  handiwurk. 
The  first  serious  effort  of  the  Erie  party  was  to  intrench  itself 
tn  Kew  Jersey;  and  here  it  met  with  no  opposition.  A  bill 
making  the  Krie  Railway  Company  a  corporation  of  Kew  Jersey, 
with  the  same  powers  tiiey  enjoyed  in  Kew  York,  was  huiried 
through  the  legislature  in  the  space  of  two  hours,  and,  after  n 
little  delay,  signed  by  the  (iovernor.  The  astonishcnl  citizens 
of  tbe  latter  State  saw  their  famous  braad-gango  road  thn8  nicta- 
niorpluised  before  their  eyes  into  a  denj/x-n  of  tlu-  kingdom  of 
Camden  and  Aniboy.  TIero  watt  tmotbur  dreotlful  lilnl  to  Wall 
Street.  What  furtlier  issues  of  stock  might  become  legal  under 
this  charter,  how  the  tenure  of  the  present  lioaitl  of  Directors 
might  lie  altered,  what  curious  legal  complications  might  arise, 
were  questions  more  easily  put  than  satisfactorily  answered. 
The  region  of  possibilities  was  considerably  extended.    The  new 

L*et  of  incorporation,  however,  was  but  a  precaution  to  secure 
tbe  directors  of  the  Erie  a  retreat  in  case  of  need;  the  real 
Geld  of  coiitlict  lay  in  the  legislature  of  New  York,  and  here 
Vanderhilt  was  fint  on  the  ground. 


One  ^Torite  method  of  procedure  at  Albany  is  through  the 
jtntment  of  committees  to  investigate  the  affairs  of  wealthy 
>rpumtions.  Tlie  ^tock  of  some  great  company  is  manipulated 
mi  it  fluctuates  violently,  as  waa  the  case  witli  Pacific  Mail 
in  1867.  Forthwith  some  memljer  of  the  Assembly  rises  and 
calls  for  a  committee  of  investigation.  The  instant  the  ginno 
'a  afoot,  a  rush  is  made  for  positions  on  the  committee.    The 
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proposer,  of  course,  is  a  member,  probably  chairman.  The  advan- 
tages of  the  position  are  obvious.  The  committee  constitutes  a 
little  tcmi>nrary  outride  ring.*  If  a  member  ia  corrupt,  be  has 
sulvitantiHl  advniitagcs  offered  him  to  influence  his  action  in 
reganl  to  the  re]>ort.  If  he  is  not  open  to  bribery,  he  is  never- 
theless in  pOEjsession  of  very  valuable  infonimtion,  and  an  Luno* 
cent  little  remark,  casually  let  fall,  may  lead  a  son,  a  brother, 
or  a  loving  cousin  to  make  very  judicious  purchases  of  stock. 
Altogether,  the  position  is  one  not  to  be  avoided. 

The  investigation  phase  was  the  fiwt  which  the  Erie  stniggle 
assumed  at  Albany.  During  the  early  stages  of  the  conflict  the 
legislature  had  scented  tliQ  carnage  from  afar.  There  was 
"money  in  it,"  and  the  struggle  was  watched  with  breathless 
interest.  As  early  as  the  6th  of  March  the  subject  hud  been 
introiluced  into  the  State  Seriate,  and  an  investigation  into  tlie 
circumstances  of  the  conipany  was  called  for.  A  {.'ommittee  of 
three  was  ordered,  but  the  next  day  a  senator,  by  name  Mattoon, 
moved  to  increase  the  number  to  five,  which  was  done,  be  him- 
self being  natnrally  one  of  the  additional  members.  Tliis  com- 
mittee had  its  first  sitting  on  the  10th,  at  the  very  cri.'sis  of  the 
great  explosion.  But  before  the  investigation  was  entered  upon, 
Mr.  Mattoon  thought  it  expedient  to  eouvince  the  contending 
parties  of  liis  own  perfect  impartiality  and  brm  determination 
to  bold  in  cheok  the  corrupt  impulses  of  his  associates.  With 
this  end  ia  view,  upon  the  9th  or  the  10th  he  hurried  down  to 
New  York,  and  visited  West  Street,  where  be  had  an  intiu-view 
with  the  leading  Erie  directors.  He  explained  to  them  the  cor- 
rupt motives  which  had  led  to  the  appointment  of  the  committee, 
and  how  his  sole  object  in  obtaining  an  increase  of  the  number 
had  been  to  put  himself  in  a  position  in  which  he  might  be  able 
to  prevent  these  evil  practices  and  see  fair  play.  Curiotisly 
enough,  at  the  same  interview  he  mentioned  that  his  son  was^to 
be  appointed  an  assistant  sergcant-at-aiuis  to  aid  in  the  investi- 
gation, and  proved  his  disiuterestednews  by  mentioning  the  fact 
that  this  sou  was  to  serve  without  pay.  The  labors  of  the  com- 
mittee continued  uutil  the  Slst  of  March,  and  during  that  time 
Mr.  Mattoon,  and  at  least  one  other  senator,  pursued  a  cowse 
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of  private  inquiry  whiuh  involved  fuilher  visits  to  Jersey  City. 
Naturally  enou|»h,  Mr.  Drew  and  his  associates  took  it  into 
their  heads  that  the  man  wanted  to  be  bought,  and  even  affirmed 
subsequently  that,  at  one  interview,  he  had  in  pretty  broad  terms 
offered  hiiuaulf  for  sale.  It  Has  not  t)een  distitictly  stated  in 
evidence  by  any  one  tliat  an  attempt  was  made  un  liis  purity  or 
on  ibat  of  his  public-spirited  son;  and  it  is  ditlieuit  to  believe 
that  one  who  came  to  New  York  so  full  of  high  purpose  could 
have  been  sufficiently  corrupted  by  metropolitan  influences  to 
receive  brilies  from  both  sides.  "Whether  he  did  so  or  not 
his  proceedings  were  terribly  suggestive  as  regards  legislative 
morality  at  Albany.  Here  was  a  senator,  a  member  of  a  com- 
mittee  of  investigation,  rousing  gamblers  from  their  beds  at 
early  hours  of  the  morning  to  hnld  intei'vibws  in  the  faro-bank 
parlor  of  the  establistuiieiit,  and  to  give  "  points"  on  which  to 
operate  upon  tlie  joint  account.  Even  iheii  ilie  wretcliefl  creature 
coulU  not  even  keep  faith  with  his  vci^'  "pals";  he  wrote  to 
them  to  '♦  go  it  heavy  "  for  Drew,  and  then  himself  went  over  to 
Vanderbilt, — he  made  agreements  to  share  jirofits  and  then  sub- 
mitted to  exposure  sooner  than  meet  bis  part  of  the  loss.  A 
man  more  thoroughly,  shamefacedly  contemptible  and  corrupt,— 
a  more  perfect  specimen  of  a  li^islator  on  sale  haggling  for  his 
OWD  price,  could  not  well  exist.  In  this  case  he  cheated  every 
one,  including  himself.  Accident  threw  great  opportunities  in 
bb  way.  Ou  the  31st  the  draft  of  a  proposed  report,  exonerat- 
ing in  great  measure  the  Urew  faction,  was  read  to  him  by  au 
UBOciate,  to  which  he  not  only  made  no  objection,  but  was  even 
onderstood  to  assent.  On  the  same  day  another  report  was  read 
in  his  presence,  stmngly  denouncing  the  Drew  faction,  sustain- 
ing to  the  Eullest  extent  the  chargeii  made  ngaiiisl  it,  and  charac- 
terizing its  conduct  as  corrupt  and  disgraceful.  Each  report 
was  signed  by  two  of  his  associates,  and  Mr.  Mattoon  found 
himaelf  in  the  position  of  holding  the  balance  of  power ;  which- 
ever report  he  signed  would  be  the  report  of  the  committee.  He 
expressed  a  desire  to  think  the  matter  over.  It  is  natural  to 
mppose  that,  in  his  eagerness  to  gain  information  privately,  Mr. 
Ualtoon  had  not  coutined  his  uuolBcial  visits  to  the  Drew  camp. 
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In  any  case  bis  mind  was  in  a  state  of  painful  snspense.  Finally, 
after  wrauging  in  consultation  on  Tuesday  for  a  report  favoi^ 
liig  the  Drew  |)arty,  ou  Wednesday  he  signed  a  report  atrongly 
deuouuciug  it,  uud  by  doiug  so  settled  the  action  of  the  cooi- 
mittee.  Mr.  Jay  Gould  iuu8t  have  bueu  acquainted  with  the 
circumstances  of  the  cose,  and  evidently  tjujjposed  tliat  Mr. 
Mattoon  was  "  fixed,"  since  he  subsequentiy  declared  he  was 
'*  a«t4iunilcd  "  when  he  heard  that  Mr.  Mattoon  had  signed  this 
report.  The  committeet  however,  with  their  patriotic  sergeant- 
at:-anns,  whoae  services,  by  tliu  way,  cost  Uie  Stale  but  a  hun- 
dred dollars,  tLesisted  at  length  from  their  labors,  the  result  of 
which  was  one  more  point  gained  by  Commodore  Vanderbilt;^^ 
Indeed,  Vaiiderbilt  had  thus  far  as  much  outgenei'alcd  Drew 
in  the  manufacture  of  public  opluipu  as  Drew  Lad  outgeneraled 
Vanderbilt  in  the  iniinufacture  of  Krie  stock.  liis  whole  scheme 
was  one  of  monopoly,  which  was  opposed  to  every  interest  of 
the  city  and  State  of  Now  York;  yet  into  the  support  of  this 
scheme  lie  had  brought  alt  the  lending  pa{>ei-s  of  New  York  City, 
with  a  single  exception.  Now  again  lie  seemed  to  have  it  all 
his  own  wiiy  in  the  legislature,  and  the  tide  nm  strongly  against 
the  exiles  of  Erie.  The  report  of  the  inveatigntion  committee 
was  signed  on  April  1st,  ajid  may  be  con.sidoivd  as  marking  the 
high-water  point  of  Vanderbilt's  success.  Hitherto  the  Albany 
interests  of  the  exiles  hful  been  confided  to  mere  agents,  and  had 
not  prospered  ;  but,  when  fairly  roused  by  a  sense  of  danger,  the 
Drew  party  showed  at  least  as  close  a  fainiliarily  with  the  tactics 
o£  Allnny  as  with  those  of  Wall  Street.  The  moment  they  felt 
themselves  settletl  at  Jersey  City  they  had  gone  to  work  to 
exoit«  a  popular  sympathy  in  their  own  liehalf.  The  crj'  of 
monopoly  was  a  sure  card  in  their  hands.  They  cared  no  more 
for  the  actual  welfare  of  commerce,  involved  in  milroad  compe- 
tition, than  they  did  for  the  real  interests  of  the  Erie  Railway; 
but  they  judged  truly  that  there  was  no  limit  to  the  extent  to 
which  the  public  might  be  imposed  upon.  An  active  competition 
with  the  V'anilerbilt  roads,  by  land  and  water,  was  inaugurated  ; 
fares  and  freight  on  the  Eric  were  reduced  on  an  average  by 
on«  third;  sounding  proclamations  were  issued;  "interviewers" 
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from  the  press  returned  rejoicing  from  Tayl<^r'»  TTotel  to  New 
York  City,  and  the  Jeraoy  shore  quaked  iimler  tlio  clatter  of  this 
Chinese  battle.  The  influence  of  these  tactics  made  itself  felt 
at  once.  By  the  middle  of  March  uiemorials  against  monopoly 
b^an  to  flow  in  at  Albany. 

While  popular  sympathy  was  ilius  roused  by  the  bribe  of 
active  cnnipetition,  a  Lull  wan  introduced  into  the  Ai-senibly,  in 
the  Krie  interest,  legiilizing  the  recent  issue  of  new  stock,  de- 
claring and  regulating  tlie  power  of  issuing  convertible  bonds, 
providing  for  a  broad-gauge  connection  with  Chicago  and  the 
guaranty  of  tho  bonds  of  the  Boston,  Hartford  &  Erie,  and 
fiDaUy  forbidding,  in  ro  far  as  any  legislation  could  forbid,  the 
consolidation  of  the  Centnd  and  the  Krie  in  the  Imiwla  of  Van- 
derbtlu  This  bill  wns  referred  to  the  Committee  on  Jtailroads 
on  the  18tb  of  March.  On  the  20th  a  public  beanng  was 
begun,  and  the  committee  pi-oceeded  to  tuke  evidence,  aided  hy 
a  long  array  of  opposing  counsel,  must  of  whom  had  ftgured  in 
the  proceedings  in  the  courts  of  law.  In  a  few  days  the  bill 
wu  adversely  reported  upon,  and  the  report  adopted  in  the 
tBsembly  by  the  decisive  vote  of  eighty-three  to  thirty-two. 
was  upon  the  27th  of  March.  The  hint  was  a  broad  one  ': 
tlie  exiles  must  give  closer  attention  to  their  interests.  So  soon 
as  the  news  of  this  adverse  action  reached  Jeiuey  City,  it  was 
decided  that  Mr.  Jay  Gould  should  briive  tlie  terrors  of  the 
law,  and  personally  superintend  matters  at  Albany.  Neither  Mr. 
Drew  nor  his  associates  desired  to  become  permanent  residents 
of  Jersey  City;  nor  did  they  wish  to  return  to  New  York  as 
criminals  on  their  way  to  jail.  Mr.  Gould  w;is  to  pave  the  way 
to  a  different  return  by  causing  the  recent  issue  of  convertible 
bonds  to  be  legalized.  That  once  done.  Commodore  Vanderbilt 
was  not  the  man  to  wage  an  unavailing  war,  and  a  compromise, 
in  which  Ilamard  and  his  processes  of  contempt  would  be 
thniwn  in  as  a  makeweight,  cnuld  eiisily  be  effected.  A  rumor 
was  therefore  startal  that  Mr.  Gould  was  to  leave  for  Ohio, 
Bopplied  with  the  necessary  authority  and  funds  to  press  vig- 
uroiutly  to  completion  the  eighty  miles  of  hroad-gauge  track 
between  .Akron  and  Toledo,  which  would  open  to  the  Erie  the 
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much-coveted  ooiinection  with  Chicago.  Having  hung  out  this 
hilse  light,  Mr.  Jay  GoulJ  went  on  his  mission,  the  president 
of  the  company  having  some  time  previou3]y  drawn  half  a 
million  of  dollars  out  of  the  overflowing  Erie  treasury. 

This  mission  was  by  no  means  unattended  by  difficulties.  In 
the  first  place.  Judge  Barnard's  processes  for  contempt  seemed 
to  threaten  the  liberty  of  Mr.  Gould's  person.  lie  left  Jersey 
City  and  arrived  at  Albany  on  the  30th  day  of  Marcb,  three  days 
after  Qie  dufeat  of  the  Erie  bill,  and  two  days  before  Mv,  Mat- 
toou  had  madt'  up  hi^  mitid  as  to  whicli  report  he  would  aigu. 
Naturally  his  U[iponeuts  were  well  satisfied  with  the  present 
aspect  of  affairs,  and  saw  no  benefit  likely  to  arise  from  Mr. 
Gould's  presence  in  Albany.  The  day  aft-er  his  arrival,  there- 
fore, he  was  arrested,  on  the  writ  issued  against  him  for  con- 
tempt of  courtf  and  held  to  t>nJl  in  half  a  million  of  dollars  for 
his  appearance  in  New  York  on  the  following  Saturday.  He 
was  immediately  bailed  of  course,  and  for  the  next  few  days 
devoted  himself  assiduously  to  the  business  he  had  in  hand. 
Ott  Saturday  he  appeared  before  Judge  Barnard,  and  wfta  duly 
put  in  charge  of  the  sheriff  to  answer  cerUin  interrogatories. 
It  ivould  seem  to  have  been  perfectly  eo^y  for  tiim  to  give  the 
necessary  bail,  aud  to  return  from  Barnard's  presence  at  once  to 
Albany ;  but  the  simple  method  Beenis  never  to  have  been 
resorted  to  throughout  these  compUcations:  nothing  was  ever 
done  without  tlie  interposition  of  a  writ  and  the  assifitanoe  of  a 
crowd  of  counsel.  In  this  wise  Jutlge  Barrett  of  the  Common 
Pleas  was  appealed  to,  who  is8ue<l  a  writ  of  haheas  corpus,  by  vii^ 
lue  of  which  Mr.  Gould  was  taken  out  of  the  hands  of  tlie  sheiiff 
and  again  brought  into  court.  Of  course  the  hearing  of  the 
case  was  deferred,  and  it  was  equally  a  matter  of  course  that 
Mr.  Gould  was  bent  on  returning  at  once  to  hLi  field  of  labor. 
The  officer  to  whose  care  Mr.  Gould  was  intrusted  was  csj>e- 
cially  warned  by  the  court,  in  Mr.  Gould's  presence,  that  he  wa« 
not  to  allow  his  charge  to  go  out  of  liis  sight.  This  difticulty 
was  easily  surmounted.  Mr.  Gould  went  by  an  early  train  to 
Albany,  taking  the  oflieer  with  him  in  the  capacity  of  u  tnivel- 
ing  comiHiniou.    Once  in  Albany  he  was  uatuially  token  ill.  — 
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not  too  ill  to  go  to  the  Capital  in  the  midst  of  a  SDOwstorm, 
but  much  too  ill  to  think  of  returning  lo  New  York.  On  the 
10th  the  trusty  olHcial  and  traveling  companion  sigtiifieil  to 
Mr.  Gould  that  his  pFesence  -was  much  desiimt  before  Judge 
Barrett,  and  intimated  an  intention  of  carrying  him  hack  to 
New  York.  Mr.  (lould  then  pleailwl  the  delicate  condition  of 
his  health,  and  wholly  declined  to  undergo  the  hardships  of  the 
proposed  journey.  Whereupon  the  olllcer,  Htimulated,  as  iraa 
alleged,  by  Gould's  opponents,  returned  alone  to  New  York, 
and  reported  his  charge  to  the  court  as  a  runaway.  A  new 
Rpectaclc  of  judiciid  indignatinn  eji$ucd,  and  a  new  process  for 
contempt  seemed  imminent.  Of  course  nothiug  came  of  it.  A 
few  afhdavits  from  Alliany  pacified  the  indignant  Ilai-rett.  The 
application  for  a  habva»  corpus  was  discharged,  and  Mr.  (iould 
W88  theoretically  returned  into  the  cuntody  of  the  sheriff. 
Thereupon  the  required  security  for  his  appearance  when 
needed  was  given;  and  meanwliile,  pending  the  recovery  of  his 
health,  he  asBidnoualy  devoted  the  tcdiousjiours  tif  convalescence 
to  the  task  of  cultivating  a  thon»ngh  undci'Standing  between 
himself  and  the  members  of  the  Icgishitnrc. 


The  full  and  true  history  of  this  legislative  campaign  will 
n«ver  be  known.  If  the  official  reports  of  investigating  com- 
mittees are  to  be  believed,  Mr.  Gould  at  about  this  time 
underwent  a  curious  psychological  metiinioriihosts,  and  suddenly 
became  the  veriest  simpleton  in  money  matters  that  ever  fell 
into  the  hands  of  happy  sharpers.  Cunning  lobby  members  had 
bat  to  pretend  to  an  inftncmw  over  legislative  minds,  which 
ever}*  one  knew  ihey  ilid  nut  possi^'sa,  to  dmw  unliniit^'d  amounts 
from  this  verdant  hahitu^  of  Wall  Street.  It  seemed  strange 
that  he  could  have  lived  so  long  and  learned  so  little.  He  dealt 
in  loT^ge  sums.  lie  gave  to  one  man,  in  whom  he  said  "  he  did 
not  take  much  stock,"  the  sum  of  $5000,  "just  to  smooth  him 
orer."  This  man  had  just  before  received  $5000  of  Krie  money 
fnun  another  agent  of  the  company.  It  would,  therefore,  be 
interesting  to  know  what  sums  Iklr.  Gi>uld  paid  to  those  individ- 
oals  in  whom  he  did  '^taku  much  stuck."    Another  individual 
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is  reported  to  have  received  S100,000  from  one  side  "to  inflii- 
enoe  logiHlatinn/'  and  to  have  subsequently  re{!eived  $TO,OOD 
froTTi  the  othor  side  to  disapiiear  with  the  money ;  which  he 
accordingly  did,  and  thereafter  lieciiino  a  geiicleimm  of  elegant 
leisure.  One  senator  was  openly  charged  in  the  columns  of  the 
press  with  receivinj^  a  bribe  of  ii'20,000  from  one  side,  and  a 
second  bribe  of  $15,000  from  the  other;  but  Mr.  Gould's  foggy 
mental  condition  only  enabled  him  to  be  "  perfectly  astounded  '*  | 
at  the  action  of  this  senator,  though  he  knew  nothing  of  any 
such  transactions.  Other  senators  were  blessed  with  a  sudden 
accession  of  wealth,  but  in  no  case  was  there  any  jot  or  tittle 
of  [)roof  of  bribery.  Mr.  Gould's  rooms  at  the  Devclin  PIouso 
ovei'flowed  witli  a  joyous  company,  and  hh  checks  were  numer- 
ous and  heavy;  but  why  he  signed  the:n,  or  what  l>ecam6  ot] 
them,  he  seemed  to  know  less  tliiin  any  man  in  AllMuy.  Tlvis 
stmnge  and  expensive  hallucination  lasted  until  about  tlie  mid- 
dle of  April,  when  Mr.  (Jould  waa  Imppily  restored  to  his  nor- 
mal condition  of  a  shrewd,  acute,  cncrgetio  man  of  business; 
nor  is  it  known  that  be  has  since  experienced  any  relapse  into 
financial  idiocy. 

About  the  period  of  Mr.  Gould's  arrival  in  Albany  the  tide 
turned,  and  soon  began  to  flow  strongly  iu  favor  of  Erie  and 
against  Vanderbllt,  How  much  of  this  was  due  to  the  skillful 
manipulations  of  Gould,  and  how  much  to  the  rising  popular 
feeling  against  the  practical  consolidation  of  competing  lines, 
cannot  he  decided.  The  popular  protests  did  indeed  pour  in 
by  scores,  but  then  again  the  Erie  secret-service  money  poured 
out  like  water.  Yet  Mr.  Gould's  task  was  sufficiently  dilVicult. 
After  the  adverse  report  of  the  Senate  Committee,  and  tlie 
decisive  defeat  of  the  bill  introduced  into  the  Assembly,  any 
favorable  legislation  seemed  almost  hopeless.  Both  Houses 
were  committed.  Vandcrbilt  had  but  to  prevent  action,  —  to 
keep  things  where  they  were,  and  the  return  of  his  opponents 
to  New  York  waa  impracticable,  unless  with  his  consent ;  he 
appeared,  in  fact,  to  be  absolute  master  of  the  situation.  It 
seemed  almost  impossible  to  introduce  a  bill  in  the  face  of  his 
great  ioADence,  and  to  navigate  it  through  the  many  stageft 
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of  legislative  ftction  and  executive  approval,  without  some- 
where yiving  him  an  opportunity  to  defeat  it.  This  was  tlie  task 
Gould  had  before  him,  and  he  accomplished  it  On  the  13th 
of  April  a  bill,  whicii  mot  the  approval  of  the  Erie  party,  and 
which  Judge  Haniaril  suhseqnently  compared  not  inuptly  to  a 
bill  legalizing  counterfeit  money,  was  taken  up  in  the  Senate  ; 
for  some  days  it  was  warmly  debated,  and  on  Uie  18U]  was  passed 
by  the  deciBive  vote  uf  seventeen  to  twelve.  Senator  Alattoon 
bad  not  liHtened  to  the  debate  in  vain.  I^orliaps  his  reoivon  was 
conviDce([,  or  perhaps  he  had  sold  out  new  *'  points  "  and  was 
i^in  cheating  liini»^l£  or  somebody  else;  nt  any  rate,  that 
thrifty  senator  was  found  voting  with  tlie  majority.  The  bill 
practically  legalized  the  recent  issues  of  bonds,  but  made  it 
a  felony  to  use  the  proceeds  of  the  sale  of  these  bonds  except  for 
completing,  furthering,  and  operating  the  road.  The  guaranty 
of  the  bonds  of  connecting  roads  waa  authorized,  ail  contracta 
for  consolidation  or  division  of  rocoijits  between  the  Krie  and 
the  Vauderbilt  roadtt  were  forbidden,  and  a  clumsy  provision 
was  enacted  that  nu  stockholder,  director,  or  ulliL-ei'  in  one  of  the 
VanderbiU  roads  should  be  an  oflicer  or  director  in  the  Erie, 
and  9f(V  verm.  The  bill  was,  in  facU  an  amended  copy  of  the 
one  voied  down  so  decisively  in  the  Assembly  a  few  days  Iiefore, 
and  it  was  in  tliis  body  that  tlie  tug  of  war  was  expected 
to  come. 

The  lobby  was  now  full  of  animation ;  fabulous  stories  were 
told  of  tiic  amounts  which  the  contending  jtarties  were  willing 
to  expend ;  never  before  had  the  market  quotations  of  votes 
influence  stood  so  bigli.  The  wealth  of  Vanderbilt  seemed 
!tted  against  the  Erie  treasury,  and  the  vultures  flocked  to 
Albany  from  every  part  of  the  State.  Suddenly,  at  the  very 
bat  moment,  and  even  while  sjiecial  Lraius  were  bringing  up 
fresh  contestants  to  take  part  in  the  fray,  a  rumor  ran  through 
Albany  as  of  some  great  public  disaster,  spreading  panic  and 
terror  thniugh  hotel  and  corridor.  The  observer  was  reminded 
of  the  dark  days  of  the  war,  when  tidings  came  of  some  great 
defeat,  za  that  nn  the  Chickaliominy  or  at  Frcdcrie^burg.  In 
a  moment  the  lobby  waa  smitten  with  despair,  and  the  cheeks 
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of  the  legislators  wore  blannhed.  for  it  was  reported  that  Van- 
derbilt  liail  wiilitlrawn  his  np|i(jsition  to  tho  bill.  The  report 
was  true.  Either  the  CoinmcKlDrti  liatl  counted  the  co»t  and 
judged  it  excessive,  or  he  despaired  of  the  result.  At  any  rate, 
he  had  yielded  in  advance.  In  a  few  moments  the  long  strug- 
gle was  over,  and  that  bill  which,  in  an  unamended  form,  had 
but  a  few  days  before  been  thrown  out  of  the  Assembly  by  a 
vot«  of  eighty-tliree  to  thirty-two,  now  passed  it  by  a  vote  of 
oue  hundred  and  one  to  six,  and  was  sent  to  the  Governor  for 
his  siguatui'e.  Then  the  wrati  of  the  disappoiuted  members 
turned  on  Vanderbilt.  Decency  was  forgotten  in  a  freuzied 
sense  of  disappointed  avarice.  That  same  night  the  pro  rata 
freight  bill,  iuid  a  bill  compelling  the  sale  of  through  tickets 
by  competing  lines,  were  hurriedly  ijassed,  simply  because  tliey 
were  thought  hurtful  to  Vanderbilt;  and  the  docket  was  ran- 
sacked in  soareh  of  otlier  measures,  calnulatcd  to  injure  or 
annoy  him.  An  adjourn  men  t,  however,  brought  reflection,  and 
subsequently,  on  this  subject,  the  legislature  stultified  itself^ 
no  more. 

The  bill  had  passed  the  legislature;  wotild  it  receive  the 
executive  signature?  Here  was  the  last  stage  of  danger.  For 
some  time  doubts  were  entertained  on  this  point,  and  the  last 
real  conflict  between  the  opposing  interests  took  place  in  tlie 
Executive  Chamber  at  Albany.  'I"hcre,  on  the  afternoou  of  the 
2l8t  of  April,  Conimodom  Vandcrbilt's  counsel  appeared  before 
Governor  FenUm,  luid  urged  upon  iiirn  their  reasons  why  the 
bill  should  be  returned  by  liira  to  the  Senate  without  his  signa- 
ture. The  arguments  were  patiently  listened  to,  but,  when  iheyJ 
liad  closed,  the  executive  signature  placed  the  seal  of  success 
upon  Mr.  Gould's  labors  at  Albany.  Even  here  the  voice  of 
calumny  was  not  silent.  As  if  this  remarkable  controversy  was 
destined  to  leave  a  dark  blot  of  suKpiuiou  upon  every  depart- 
ment of  the  civil  service  of  New  York,  there  were  not  wanting 
those  who  charged  the  Executive  itself  with  the  crowning  act 
in  tliis  history  of  corruption.  Tho  vcrr  sum  pretended  to  havo 
been  (Miiil  was  named;  the  broker  of  executive  action  was 
pointed  out,  and  tho  number  of  minutes  was  specified  whict^ 
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"ibotild  intervene  between  the  payment  of  the   bribe  and  the 
signing  of  the  liiw.' 

Practically,  the  conflict  was  now  over,  and  the  period  of 
negotiation  had  already  l^giin.  The  onmlmt  in  the  courts  was 
indeed  kept  up  until  far  into  Muy,  fur  the  aiigr}*  passions  of  the 
lawyers  and  of  the  judges  required  time  in  which  to  wear  them- 
selves out.  Day  after  day  the  columns  of  the  press  revealed 
fresh  scandals  to  the  astonished  public,  which  at  last  grew  in> 
different  to  such  revelations.  Beneath  all  the  wrangling  of  the 
courts,  however,  while  the  popular  attention  was  distracted  by 
the  clatter  of  lawyers'  tongues,  the  leadein  in  the  controversy 
were  quietly  ajjproachirig  a  settlement. 


At  last,  upon  the  2d  of  July,  Mr.  Kldridge  formally  announced 
to  the  Board  of  Directors  that  the  icrnis  of  peace  bad  been 
agreed  upon.  Couimodore  VanderhiU  was,  in  the  first  place, 
provided  for.  He  was  to  be  relieved  of  fifty  lltousand  shares 
of  Erie  stock  at  70,  receiving  therefor  i?2,500,000  in  cash,  and 
♦1,250,000  in  bonds  of  the  Boston,  Harlford  &  Erie  at  80.  He 
was  also  to  receive  a  further  sum  of  81,000,000  outrij^ht,  as  n 
consideration  for  the  privilege  tlie  Kric  road  thn.s  purchased  of 
calling  upon  him  for  his  remaining  fiftip"  thoasand  shares  at  70 
at  any  time  within  four  months.  He  was  also  to  have  two 
Beats  in  the  Board  of  Directors,  and  all  suits  were  to  be  dis- 
missed and  offenses  condoned.  The  sum  of  $429,2.50  was  fixed 
U|)on  as  a  proper  amount  to  a^uage  the  sense  of  wrong  from 
which  his  two  friends  Work  and  Scbell  hiul  suffered,  and  to 
efface  from  their  memories  all  recollection  of  the  unfortunate 
"priol"  of  the  previous  Pecemlwr.  Why  tho  owners  of  the 
Erie  Railway  should  have  paid  tliis  indemnity  of  i4,000,000 
is  not  very  clear.  The  operations  were  apparently  outside  of  the 
business  of  a  railway  company,  and  no  more  connected  with 

1  It  is  bat  JutUm  to  GoTernnr  Fcnioo  tn  say,  Ui&t,  though  thia  charge  was 
boldly  adranced  by  rapeotable  Jouruils  of  hia  own  party,  li  cmmioi  bo  cddsM- 
nvd  ssaustaioed  by  tba  erMeuoc.  The  teitimony  on  the  pi>lnt  will  be  found 
lo  th»  rvport  of  Senator  H&lc's  inve«(4gatJRg  couitnittec.  Document*  (i^wiatv), 
1840,  No.  fi3,  pp.  I4t)-149,  151-165. 
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the  atockholilere  of  tho  Eric  than  were  tho  butchers'  bills  of  the 
individual  ilirectora. 

While  Vanderhilt  and  his  friends  were  thua  provided  for, 
Jlr.  Drew  was  to  be  left  in  undisturbed  enjoyment  of  tlie  fruits 
of  his  recfut  operations,  but  was  to  pay  into  the  Ireasuiy 
8540,000  and  interest,  in  full  discharge  of  all  claims  and  causes 
of  action  which  the  Erie  company  might  have  against  liim. 
Tlie  Btiaton  party,  as  represented  by  Mr.  Eldridge,  was  to  be 
relieved  of  50,000,000  of  their  Itoston,  Hartford  &  Erie  bondSf 
for  wliich  Lliuy  wui-e  to  receive  $4,000,000  of  Erie  acceptances. 
None  of  these  parties,  Uiereforu,  had  anytliing  tn  complain  of, 
whatever  might  be  llie  sensations  of  the  real  owners  of  tho  rail- 
way. A  total  amount  of  s(mie  ^9,000.000  in  onah  was  drawn 
from  the  treasury  in  fuUillraent  of  this  settlfmcnt.  as  the  persons 
concerned  were  pleased  to  term  this  rtimarkable  disposition  of 
property  intrusted  to  their  care. 

Messrs.  Gould  and  Fisk  still  remained  to  be  taken  care  of» 
and  to  tbem  their  associates  left — the  Erie  Railway.  These 
gentlemen  subsequently  maintained  that  they  had  vehemently  ^H 
opposed  this  settlement,  and  had  denounced  it  in  the  secret  ™ 
councils  as  a  fraud  and  a  robbery.  Air.  Fisk  was  peculiarly 
outspoken  in  relation  to  it,  and  declared  himself  "thunder^ 
struck  and  diinif oundcd  "  that  his  brother  directors  whom  he 
had  suppoHed  reepectabUt  men  should  have  had  anything  to  do 
with  any  such  procewling.  A  small  portion  of  this  statement 
is  not  wholly  improlmble.  The  astouishment  at  tlie  turpitude 
of  his  fellow-oflicials  was  a  little  unnet'^ssary  in  one  who  lw«l 
alreatly  nccn  "morf(  robbery"  during  the  year  of  bis  connection 
with  the  Eric  Railway  than  he  Iiad  "over  seen  before  in  the 
same  space  of  time,"  —  so  much  of  it  indeed  that  he  dated  his 
"gray  hairs"  from  that  7th  of  October  which  saw  his  election 
to  the  board.  That  Mr.  Fisk  and  Mr.  Gould  were  extremely 
indignant  at  a  partition  of  plunder  from  which  they  were  ex- 
cluded is.  however,  very  certain.  Tho  rind  of  the  omnge  is 
not  generally  considered  the  richest  part  of  the  fruit;  n  cor- 
poration on  the  verge  of  bankruptcy  is  leas  coveted,  even  by 
oporators  in  Wall  Street,  than  one  rich  in  valuable  assets. 
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Probably  At  this  tiuiu  tbcsu  geiitlemca  seriouHly  d(>Liiited  Uio 
expedienoy  of  reBoriiiig  again  to  a  vrm  of  injunctions,  and  care- 
fuTly  kept  open  a  way  fur  doing  so ;  however  this  may  luive 
been,  ibey  seem  finally  to  bave  concluded  that  there  was  j-et 
plunder  left  in  the  poor  nid  hulk,  and  so,  uftcr  four  stormy 
inter\'iew8,  all  oppnttitiiin  vras  at  lant  wittidrawn  and  the  defini- 
tive treaty  was  (iiKilIy  signed.  .  .  .  Mr.  Khiridge  tbercnpon 
counted  out  his  bonds  and  received  his  acceptances,  whicb 
latter  \vere  cashed  at  once  to  cloee  up  the  tranaaction,  ami  at 
once  he  resigned  bis  petitions  as  director  and  president.  The 
Boston  raiders  then  retired,  heavy  with  spoil,  into  their  own 
North  country',  and  there  proceeded  to  build  up  an  Erie  influ- 
ence for  Xew  Kiigland,  in  wiruOi  task  they  laboi-ed  witli  assi- 
duity and  HU(x^eRS.  (fradually  Uioy  bore  intrudueed  the  more 
highly  develo[)ed  civiliy-ation  of  tlie  lanil  of  their  temporary 
adoption  and  boldly  attempted  to  make  good  their  private 
losses  from  the  public  trenKury.  A  more  harcfaecd  Rchcmc 
of  plunder  never  was  deviaed,  and  yet  the  exceutix-o  veto  alone 
stoo«l  Iwtweon  it  and  success.  Thcao,  however,  were  the  events 
of  another  year  and  unconnected  with  this  narrative,  from  which 
these  characters  in  the  Erie  management  henceforth  disappear. 
For  the  rest  it  is  only  neceaaary  to  say  that  Mr.  Vanderbilt, 
relieved  of  his  heavy  load  of  its  stock,  appai-ently  ceased  to 
ooDcem  himself  with  Erie;  while  Daniel  Drew,  relea^d  from 
the  anxieties  of  office,  assumed  for  a  space  the  novel  character 
of  a  looker*on  in  Wall  Street. 
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The  appearance  of  calm  lasted  hut  ajxiut  thirty  days.  Early 
in  August  it  was  evident  that  something  was  going  on.  Erie 
suddenly  fell  ten  per  cent;  in  a  few  days  more  it  experienced 
a  furtlier  fall  of  seven  per  cent,  touching  44  by  the  10th  of  tlie 
month,  ujmn  which  day,  to  the  astonishment  of  Wall  Street, 
the  transfer  hooka  of  the  company  were  closed  preparatory 
to  the  annual  election.  As  this  election  was  not  to  take  place 
until  the  13th  uf  October,  and  as  the  books  bad  thus  been 


closG<I  thirty  days  in  advance  of  the  usual  time,  it  1( 
mucli  a»  though  the  managers  were  satistieil  with  the  present 
dtapoaition  of  iha  Block,  and  meant,  by  keeping  it  where  it  w^, 
U)  preclude  any  such  unpleasantness  as  an  opposition  ticket. 
The  courts  and  a  renewed  war  of  injunctions  were  of  course 
open  to  any  contestants,  including  Commodore  Vanderbilt,  who 
might  desire  to  avail  themselves  of  theiu ;  probably,  however, 
the  memory  of  tx'ceut  atiugglts  was  too  fresh  to  peiiuit  any  one 
to  embark  on  those  trcuuherous  wateiu.  At  any  rate,  Qothlug 
of  the  tiort  was  attempted.  The  election  took  place  at  the  usual 
time,  and  the  ring  in  control  voted  itself,  without  opposition,  into 
a  new  lease  of  power.  Two  new  names  had  meanwhile  appeared 
in  the  list  of  Erie  directors,  —  those  of  Peter  li.  Sweeney  and 
William  M.  Tweed,  the  two  roost  prominent  leaders  of  that 
notorious  ring  which  controls  the  proletariat  of  New  York  City 
and  governs  the  politics  of  the  State.  The  alliance  wos  an 
ominous  one,  for  the  construction  of  the  new  board  can  be 
stat«d  in  few  words,  and  calls  for  no  comment.  It  consisted 
of  the  Erie  ring  and  the  Tammany  ring,  brought  together  in 
close  political  and  financial  union  ;  and,  for  the  rest,  a  working 
majority  of  supple  tools  and  a  hopeless  minority  of  respectable 
figureheads.  This  formidable  combination  shot  out  its  feelers 
far  and  wide:  it  wielded  the  influcace  of  a  great  corpo^atio^ 
with  a  capital  of  a  luindrod  milliorm;  it  controlled  tho  politics 
of  tlie  first  city  of  the  New  Worhl;  it  sent  its  representatives 
to  the  Senate  of  the  State,  and  numbered  among  its  agents, 
the  judges  of  the  courts.  Compact,  disciplined,  and  reckless,  it 
knew  its  own  power  and  would  not  scruple  to  use  it. 

It  was  now  the  month  <if  Oit^ber,  and  tlic  har\xst  had  been 
gathered.  The  ring  and  ita  allies  determined  to  reap  their  harvest 
also,  and  that  harvest  was  to  be  nothing  less  than  a  contribution 
levied,  not  only  upon  Wall  .Street  and  New  York,  but  upon  all 
the  immense  interests,  commercial  ami  financial,  which  radiate 
from  New  York  all  over  the  country.  Like  the  Ca:mir  of  old, 
they  issued  their  ediot  that  all  the  world  should  be  taxed.  The 
process  was  not  novel,  but  it  was  effective.  A  monetary  strin- 
gency may  be  looked  for  in  New  York  at  certain  seasons  of  every 


A  niAPTKU  OF  KUIK 


41 


year.  Ft  is  gDnerally  most  severe  in  the  autumn  months,  when 
the  crops  have  to  he  mnved,  and  the  currency  is  drained  steadily 
away  from  tlio  financial  center  towards  the  extremities  of  the 
Bystem.  The  method  by  which  an  artificial  stringency  is  pro- 
daced  is  thus  explained  iu  a  recent  report  of  the  Comptroller 
of  the  Currency: 

It  ig  flcurcelj'  |>ui(8ible  tu  avoid  tlic  iiiforcnci.'  that  nearly  ono  linlf  of  tliu 
ATailabtc  nsourivs  of  the  nutinnal  huiilLii  in  IIh*  city  of  Xew  York  arc  used 
in  Ihe  opemtiotut  of  the-  slock  ami  gold  «xchaiigi^;  th&t  they  ara  loaned 
tipan  Ui«  Mcurily  of  stiickx  wliicli  nre  liuii);lit  uiid  noltl  larf^ly  oit  epeoiila- 
tlon.  and  which  are  iiiaiiii>uliUi'd  by  clJqucH  aurl  comliiuatioiia,  accordLug 
an  Ihe  I'ultii  or  bear!)  ftre  for  the  tnoiiiciiit  in  tlu^  a.icc'iidt'iicy.  .  .  .  TatciDg 
adraDUiRv  of  an  actii'e  demand  for  money  to  move  th?  crops  AVest  and 
South,  ehrvwd  oin'ralvrs  ftriij  thi-ir  coiubiuation  to  deproas  tliB  market  hy 
"locking  up"  mont'v.  —  withdrawing  all  they  can  control  or  borrow  from 
the  comnton  furxl;  monoy  become.4  orarce,  the  rale  of  i]]t«reat  advanveii, 
and  vtocks  decline.  The  legitininlt.'  d>prannd  for  money  continue* ;  and, 
ttMitui  vt  trenching  on  llx-ir  n.-iK-rvv,  thv  bankii  uns  slruiucd  fur  means. 
Tht^y  dare  not  ciill  in  their  dcniiind  InanH,  for  thnt  wuld  coiopcl  their 
cuBtom<-'r4  to  aell  Rccnrities  on  ii  faUiiifi  murket,  whirhTcould  make  matters 
Wor«v.  IlabituMlly  li-miing  thi-ir  nivnna  to  tin:  uUiintil  liniil  of  prudence, 
and  Ihtrir  civdit  much  beyond  tlia(  limit,  to  brokerv  and  i)p>!eulutorB,  they 
are  jutwerlesa  to  afford  relief:  —  their  cuBtotiiprs  by  thp  force  of  circum- 
atancea  become  tlicir  raastcra.  ThC'  bank«  cannot  hold  back  or  vitbdraw 
from  the  dilemma  in  which  Ihetr  nxHlt-  of  doing  buain^-M  has  placed  them. 
They  muat  carry  the  loa*!  to  save  their  margins.  A  panic  which  should 
gmtly  rcduca  the  |>rice  of  wvurititja  would  ot-cafiiou  eeriouti.  If  not  fatal, 
reaullato  >hi>  batiks  rnont  oxtouoively  engaged  in  such  operations,  and  would 
jtroduce  a  (tripling  of  inwcurity  which  would  Ih:  \-«ry  dangerous  to  the  entire 
bankiag  iulerest  of  the  couatry,' 

All  this  machinerj'  was  now  put  in  motion;  the  bftnks  and 
their  customers  were  forced  itito  the  faUe  position  descrihed,  and 
towards  the  end  of  October  it  had  bectmie  perfectly  notorious  in 
Wall  Street  that  larg^  new  ieisueK  uf  Eric  had  beeu  made,  and 
that  these  new  issues  were  intimately  connected  with  the  sharp 
atiiogcucy  then  existing  in  the  money  market.  It  was  at  last 
determined  to  investigate  the  nmtter,  and  upon  the  27lh  of 
the  month  a  committee  of  three  was  appointed  by  the  Stock 
Exchange  to  wait  upon  the  oflicors  of  the  coqwration  with  the 
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view  of  procuring  sucli  iiifonnatiuii  as  Ihey  miglit  be  willing 
to  impart.  The  committee  called  on  Mr.  Gould  and  stated  the 
object  of  their  viBit.  In  reply  to  their  inquiries  Mr.  (iould 
infonncd  them  that  Krie  convertible  bonds  for  ten  millions  of 
JoItiLrH  had  been  issued,  half  of  which  hatl  alriuidy  l^ee^,  and 
the  rest  of  M'hieh  would  bo,  converted  into  Htock;  that  the 
money  had  been  devoted  to  tlie  purchase  of  Itoston,  Hartford 
&  Erie  bonds  for  live  millions,  and  also  —  of  course  —  to  pay- 
mentH  for  steel  rails.  The  committee  desired  to  know  if  any 
further  issue  of  stock  was  in  oontemplation,  hut  were  obliged  to 
rest  satisfied  with  a  calm  assTiraTice  tliat  no  new  issue  was  just 
then  contemplated  except  "in  certain  contingencies;"  from  which 
ejii«,'ntatical  utterances  Wall  Street  was  left  to  infer  that  the 
exigencies  of  Messrs.  Gould  and  Fisk  wi;ro  elcmeuLs  not  to  Imj 
omitted  from  any  caleulations  as  to  the  future  of  Krie  and  the 
money  market.  The  amount  of  thtwe  iHHnes  of  new  stock  was, 
of  couree,  Boon  whispered  in  a  general  way;  but  it  was  not  till 
months  afterwards  that  a  sworn  statement  of  the  seoretary  of  the 
Krie  Railway  revealed  the  fact  that  the  stock  of  the  coiporation 
had  been  inerpased  from  §34,26o.300  on  the  1st  of  July,  18G8, 
the  date  when  Drew  and  his  associates  had  left  it,  to  ¥57,706,300 
on  the  2-(th  of  Octolwr  of  the  same  j-car,  or  by  two  hundred 
and  thirty-five  thousand  shares  in  four  months.'  This,  too,  had 
been  done  without  consultation  with  the  Ixiard  of  directors,  and 
with  no  other  authority  than  that  conferred  by  the  ambiguous 
resolution  of  February  10th.  Under  that  resolution  the  stock  of 
the  company  had  now  been  iuureased  one  hundred  and  thirty- 
eight  per  cent  in  eight  months.  Such  a  process  of  inilation 
may,  perhaps,  bo  justly  considered  the  most  extraordinary  feat 
of  financial  legerdojuain  which  history  has  yet  reooi'dcd. 


I  In  April,  I8TI,  alUtnugti  the  »tt>ck  wim  then  uoiulnally  rvf:H*t'<i^)>  ^  further 
Kcrei  lmu<:  wm  matlc  by  nhlch  soine  $600,000  in  cuh  w&a  realized  on  &3,()O0.0O0 
of  stock.  -Periodical  Ituniu  hs-A  then  curried  the  groaa  amount  up  lo  the  nei^h. 
burhood  of  $^,60U,O0D ;  or  from  a  total  of  SliO,DQ0  shares,  wli?n  tbo  nutnage- 
ia«at  ciuLUKed  ^t  ibo  election  of  October  17.  I8ff7,  to  M5.400  i«lin.n<ii  within  foar 
y«ara.  Appnrt^iitly  Mr.  KIkU  wm  more  correct  than  usual  in  liis  ttt^itviiK-nt,  wlieii 
he  rt^nuirked,  ihat,  having  oii[:e  joined  tlie  roliben,  "  be  bul  been  with  thom 
ever  s[nc«. " 
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Now,  howcTcr,  when  the  committeo  of  the  St/vck  Exchange 
had  returned  to  those  who  sent  them,  the  inAsk  was  thrown  off, 
and  operations  were  conducted  with  vigor  and  determiiiatiou. 
New  issues  of  Erie  were  continually  forced  upon  the  iiiarket 
trnttl  the  stock  fell  to  36 ;  greenbacks  were  locked  up  in  the 
vault«  of  the  bauks,  until  the  unexampled  sum  of  twelve  niiUiona 
was  withdmwn  Eroni  ctrcuhilion  ;  the  prices  of  securities  and 
merchandise  declined  :  trade  and  the  autumnal  movement  of  tlie 
crops  were  brought  almost  to  n  standstill ;  and  loans  became 
more  and  more  difhcult  to  neji^tiatc,  until  at  length  even  one 
and  H  half  i>er  cent  a  day  was  piiid  for  carr^'ing  stocks.  Hcliind 
all  this  it  was  notorious  that  some  one  was  pulling  the  wires, 
tlie  slightest  touch  upon  which  sent  a  quiver  through  everj'  ncrx-e 
of  the  great  6tianciaL  organism,  and  wi-ung  private  gain  from 
public  a^ny.  .  .  .  The  verj-  revenues  of  the  govemnient  ^vere 
affected  by  the  operations  of  gamblers.  They  were  therefore 
informed  tbat>  if  necessary,  fifty  railliuns  of  additional  curiency 
would  be  forthcoming  to  the  relief  of  the  community,  and  then, 
anil  not  till  then,  the  s<;rews  were  loosened. 

The  Itan'est  of  the  speculators,  however,  was  still  hut  hidf 
gathered.  Hitherto  the  cnnibinatiun  had  olMM'atcd  for  a  fait. 
Nov  was  the  moment  to  change  the  tactics  and  take  advantage 
of  the  rise.  The  time  was  calculated  to  a  uicety.  The  London 
infatnauon  bad  wonderfully  continued,  and  as  fast  as  certilU 
nUea  of  stock  were  issued  they  seemed  to  take  wings  aerofui  tho 
Atlantic.  Vet  there  was  a  limit  even  to  English  credulity,  and 
in  Kovember  it  became  evident  that  the  agents  of  foreign  liouaua 
woe  selling  their  stock  to  arrive.  The  price  was  idiouL  4()i 
the  ccrtiScates  might  be  expected  by  the  steamer  of  the  Ulltl. 
loatenUy  the  combination  changed  front.  An  U^fori!  they  had 
dipfened  the  market,  they  now  ran  it  up,  and,  idniost  tut  if 
bf  nuigtc  the  stock,  which  had  been  heavy  at  40,  Qal:OnlMhwl 
wnrj  one  by  shooting  up  to  50.  New  developtnenta  were 
mdcntly  at  hand. 

Al  (bill  point  Mr.  Daniel  Drew  nnec  more  made  his  apptftmnoe 
m  the  stage.  As  vraa  very  natural,  hf  h.vl  imh-)ii  wMrJinl  of  lb* 
of  his  port  as  a  mere  lookerHm  in  Wall  Sti««t,  ainl  I'ltd 


RAILWAY  PROBLEMS 


^ 


relapsed  into  his  old  habitji.  Ho  was  no  longer  treasurer  of  the 
Erie,  and  couiti  noi  tlieroforo  inviw  the  public  to  the  game, 
while  he  himself  with  somber  piety  shook  tlie  loaded  dice.  But 
it  had  become  with  him  a  seooiid  nature  to  operate  in  ICric,  and 
once  more  lie  wna  deep  in  its  movements.  At  first  he  had  com- 
bined  with  his  old  friends,  the  prcAent  direetors,  in  their  '^lock* 
ing-up  "  conspii-acy.  lie  bad  agreed  to  assist  them  to  the  extent 
of  four  aiillions.  The  vacillating^,  timid  natui'e  of  the  man, 
however,  could  not  keep  pace  with  his  more  during  and  deter* 
mined  aiiscciates,  and,  after  embarking  a  million,  becoming 
alarmed  at  the  success  of  the  joint  operations  and  the  remon- 
strances of  those  who  were  threatened  with  ruin,  he  withdrew 
his  funds  from  tho  operators*  control  and  himself  from  their 
councils.  But  though  he  did  not  care  to  run  the  risk  or  to  incur 
the  odium,  he  had  no  sort  of  objection  to  sharing  the  spoils. 
Knowing,  therefore,  or  supposing  that  he  knew,  the  plan  of 
campaign,  and  that  plan  jumping  with  his  own  bearish  incliuar- 
tions,  he  continued,  on  his  own  account,  operations  looking  to  a 
fall.  One  may  easily  conceive  the  wrath  of  the  Erie  operators 
at  such  a  treacherous  policy ;  and  it  is  not  dithcult  to  imagine 
their  vows  of  vengeance.  Meanwhile  all  went  «'ell  with  Daniel 
Drew.  Krie  looked  worse  and  worse,  and  the  gotdBii  harvest 
seemed  dmwlng  near,  lly  the  middle  of  November  lie  had  con- 
tracted for  the  delivery  of  some  seventy  tliousand  shares  at  cur- 
rent prices,  averaging,  perhaps,  88,  and  probably  was  counting 
his  gains.  He  did  not  apprecinte  the  full  power  and  resources 
of  his  old  ASHOcintes.  (>n  the  14th  of  NovcniWr  their  tactics 
changed,  and  he  found  himself  involved  in  teiTible  entangle- 
ments,—  hopelessly  cornered.  His  position  disclosed  itself  on. 
Saturday.  Naturally  the  first  impulse  was  to  have  recouree  to 
the  courts.  An  injunction  —  a  dozen  iujuactions  —  could  be  had 
for  the  asking,  but,  unfortunately,  could  he  had  by  both  parties. 
Drew's  own  recent  experience,  ami  his  intimate  acquaintance 
with  the  characters  of  Fisk  and  Gould,  were  not  calcnlateil  to 
inspire  liim  with  much  confidence  in  the  efficacy  of  tlie  law. 
Hut  nothing  ehte  remained,  and,  after  huriied  consultations 
among  the  victims,  the  lawyers  were  applied  to,  the  aflidavits 
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were  prepared,  and  it  was  decided  to  repair  on  tbe  follo\Ting 
Monday  to  the  so^alled  courts  of  justice. 

Nature,  however,  had  aot  bestowed  on  Paniel  Drew  the  steady 
nerve  and  sturdy  gambler's  pride  of  either  Vaudeibilt  or  of  his 
old  coai|MtiiiouK  at  Jei-i>ey  City.  Iliti  luind  wavered  and  hesitated 
between  diCfereiit  courses  of  action.  His  only  care  was  for  him- 
self, his  only  thought  was  of  his  own  position.  He  was  willing 
to  betray  one  pnrty  or  the  other,  as  the  cose  might  be.  He  had 
given  his  afhdavit  to  thoee  who  were  to  bring  the  suit  on  the 
Monday,  but  he  stood  perfectly  n*ady  to  employ  Sunday  in 
betraying  their  counsels  to  the  defendants  in  the  suit.  A  posi- 
tion more  contemptible,  a  state  of  mind  more  pitiable,  can  hardly 
be  conceived.  After  passing  the  night  in  this  abject  condition, 
ou  the  morning  of  Sunday  lie  sought  out  Mr.  Fisk  for  purposes 
of  self-humiliation  and  txeacherj.'  He  then  partially  revealed  the 
difficulties  of  his  situation,  only  to  ha.ve  his  confidant  prove  to 
him  how  entirely  he  was  caught,  by  completing  to  him  the  reve- 
lation. He  betrayed  the  secrets  of  his  new  allies,  and  bemoaned 
his  own  hard  fate;  lie  was  thereupon  comforted  by  Mr.  Fisli 
with  the  cheery  remark  that  **  he  {Drew)  was  the  last  man  who 
OQgbt  to  whine  over  any  position  in  which  he  placed  himself  in 
reganl  to  Krie."  The  poor  man  Itcgged  to  see  Mr.  Gould,  anc^^^ 
would  take  no  denial.  Finally  Mr.  (lould  was  brought  in,  and 
the  scene  was  repeated  for  his  edificadon.  The  two  must  have 
been  satiated  with  revenge.  At  last  they  sent  him  away,  promis- 
ing to  see  him  again  that  evening.  At  the  hour  named  he  again 
appeared,  and,  after  watting  their  convenience,  —  for  they  spared 
him  no  humiliation,  —  he  again  appealed  to  tiiem,  offering  them 
great  sums  if  they  would  issue  new  stock  or  luud  hiui  of  their 
alock.  Ho  implored,  he  argued,  he  threatened.  At  the  end  of 
two  hours  of  humiliation,  persuailed  that  it  was  all  iu  vain,  that 
be  was  wholly  in  the  power  of  antagonists  nithout  mercy,  ho 
took  his  hat,aaid,  "  I  will  bid  you  good  night,"  and  went  his  way. 


1  li  oti|;btperhii|»tolNiiUtC4lthjit  tlibt|iartioii  of  tlienimUve  baa  iio stronger 
tdutdfttkMt  Uwn  in  Kffidavit  <d  Mr.  Fuk,  wUicli  bM  DOl,  bowerer,  been  pubUot; 
cnuwUebtd. 


return  to  the  course  of  events, 
forewarned  was  forearmed.    They  knew  something  of  the  method  ' 
of  procedure  in  New  York  courts  of  law.    At  this  particular  ' 
juncture  Mr.  Justice  Sutherland,  a  magistrate  of  such   pure 
cUarauter  uiid  ujisullicd  reputation  that  it  is  inexplicable  how  ' 
he  ever  came  to  b«  elevated  to  the  bench  on  which  he  nits,  was" 
holding  chanibcrs,  according  to  assignment,  fur  Uie  four  weeks  ' 
between  the  first  Monday  in  November  and  the  iirst  Monday  in  • 
Decembor.    By  a  rule  of  the  court,  all  applications  for  ottlors.. 
during  that  timo  M't-re  to  Ixs  made  l)cfore  him,  and  ho  only,  ■ 
according  to  the  t;ourt*;«y  of  the  Bench,  took  cognizance  of  svicli  ■ 
proceedings.    Some  general  arrangement  of  this  nature  is  mani-. 
fcstly  necessary  to  avoid  continual  conflicts  of  jurisdiction.    The  • 
detaila  of  the  assault  on  the  Eric  directors  baying  been  settled,- 
counsel  appeared  before  Judge  Sutherlaud  on  Monday  morning' 
and  petitioned  for  au  injunction  ruatraiutng  tbe  Erie  directors- 
from  any  new  issue  of  stock  or  the  removal  of  the  funds  of  the . 
company  beyond  the  jurisdiction  of  the  court,  and  also  asking- 
that  the  nmd  be  placed  in  tlio  hands  of  a  rccoivcr.    The  suit  waa-. 
brought  in  the  name  uf  Mr.  August  Belmont,  who  was  sup[Ki8ed* 
to  represent  large  foreign   holders.    Tlie  petition  set  forth  at* 
length  the  alleged  facts  in  the  case,  and  was  supported  by  the* 
ailidavits  of  Mr.  Drew  and  others.    Mr.  Drew  apparently  did. 
not  inform  the  cQun.sel  of  the  manner  in  which  he  had  passed* 
his  lct.surc  hours  on  the  previous  day ;  had  ho  dono  so,  Mr." 
Belmont's  counsel  probably  would  have  evpedited  tlieir  move- 
ments.  The  injunction  was,  however,  duly  signed,  and,  doubt- 
less, immediately  served. 

Meainvliile  Messre.  Gould  and  Fisk  had  not  been  idle.  Ap-J 
plications  for  injuncUons  and  receive rshi^Ks  were  b  game  whicb 
two  could  play  at>  and  long  experience  had  taught  these  close 
obser^'ens  the  very  great  value  of  tbe  initiative  in  law.  Accord- 
ingly, some  two  hours  before  the  Belmont  application  was  made, 
they  had  sought  no  less  a  peiMori  than  Mr.  Justice  Barnard, 
caught  him,  as  it  were,  either  in  his  bed  or  at  his  breakfast, 
whcraupon  he  had  held  a  lit  de  Jugtire,  and  made  divers  aston-i 
ishing  orders.    A  petition  was  presented  in  the  name  of  one 
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Mcintosh,  a  salaried  officer  of  the  Brie  Uoud.  who  claimed  also 
to  be  a  shareholder.  Jt  set  forth  the  danger  of  injunctions  and 
of  the  nppoiiitmont  of  a  receiver,  tht^  proat  injury  likely  to  result 
_  therefrom,  etc.  After  due  conHideration  on  tlie  part  of  Judge 
f  Barnard,  an  itijuiictiuu  was  issued,  stAyiiig  and  i-entntining  all 
suits,  and  actually  appointing  Jay  Gould  receiver,  to  ]iold  and 
disburse  the  funds  of  the  company  in  accordance  with  the  reso- 
lutions of  the  Board  of  Directors  and  the  Executive  Committee. 
This  certainty  was  a  very  brilliant  flank  movement,  and  testi* 
fied  not  less  emplwlically  to  Gould's  genius  than  to  Barnard's 
law ;  but  most  of  all  d!<l  it  testify  to  the  eflficacy  of  the  new 
combination  between.  Tammany  Hall  and  the  Krio  Railway. 
Stiiue  the  passage  of  ihc  bill  "to  legalize  couuterfoit  money," 
in  April,  and  the  proiient  Kavenilier,  new  liglit  had  liurst  upon 
the  judicial  mind,  and  as  the  news  of  one  injunction  and  a 
vague  rumor  of  the  other  crept  tlirough  Wall  Street  that  day, 
it  was  no  wonder  that  operators  stood  aghast  and  that  Krie 
fluctuated  wildly  from  50  to  61  and  back  to  48. 

TTie  Eric  directors,  however,  did  not  rest  satisfied  with  the 
position  which  they  had  won  through  Judge  Bnmartl's  order. 
That  simply  placed  tbem,  as  it  were,  in  a  strong  defensive  atti- 
tode.  They  were  not  the  men  to  stop  there:  they  aspired  to 
nothing  less  tbiin  a  vigorous  offensive.  With  n  superb  au- 
dacity, wliiuh  excites  admiration,  the  new  trustee  immedlatel/ 
filed  a  supplementary  petition.  Therein  it  was  duly  svi  forth 
that  doubts  had  been  ntiited  as  to  the  legiility  of  tbe  recent  issue 
of  eome  two  hundred  thousand  shares  of  stock,  and  that  only 
atnut  tills  amount  was  to  I>e  had  in  America ;  the  trustee  there- 
fore petitioned  for  authority  to  use  the  funds  of  the  corporation 
to  purchase  and  cancel  the  whole  of  this  amount  at  any  price 
lew  than  the  par  value,  without  regard  to  the  rate  at  wliich  it 
had  been  issued.  The  desired  authority  was  conferred  by  Mr. 
Justice  Barnard  as  sobn  as  asked.  Human  assurance  could  go 
uo  further.  The  petitioners  ha<i  issued  these  shares  in  the  bear 
inlertsst  at  40,  and  had  run  down  the  value  of  Erie  to  S5 ;  they 
hid  then  turned  round,  and  were  now  empowered  to  buy  back 
that  very  stoek  in  the  bull  intoreit,  and  in  tbe  name  and  with 
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the  funds  of  the  corporation,  at  par.    A  law  of  th«  State  dis-  i 

tinctly  forbade  corporations  from  operating  in  their  ovra  stock; 

but  tliis  law  was  disregarded  as  if  it  had  been  only  an  injunc- . 

tiuu.    An  injunction  forbade  the  treasurer  from  making  any 

dispositioti  of  the  funds  of  the  company,  and  this  injunction 

was  respected  no  mure  tliau  the  law.    These  tnit^tees  had  sold 

the  property  of  their  wards  at  40 ;  they  were  now  prepared  to 

use  the  money  of  their  wai'ds  to  buy  the  same  ptxjpert^'  bock  at! 

80,  and  a  judge  had  been  found  ready  to  confer  on  thorn  the 

power  to  do  so.    Drew  could  not  withstand  such  tactics,  and 

indeed  the  auuala  of  Wall  Street  furnished  no  precedent  or; 

parallel. 

•  ■••■•*• 

When  this  last,  undreamed-of  act  waa  made  public  on  Wednes- 
day at  noon,  it  was  apparent  that  the  crisis  was  not  far  off. 
Daniel  Drew  was  cornered.    Erie  was  scarce  and  selling  at  47, 
and  would  not  become  plenty  until  the  arrival  of  the  Kaglish 
steamer  on  Momlay:  and  so,  at  47,  Mr.  Drew  dung  himself  into 
the  breach  to  save  his  cndangcivd  credit,  and,  under  bis  pur-' 
chases,  the  stock  rapidly  rose,  iititil  at  five  o'clock  Wednesday 
afternoon  it  rwudied  57.    Contrary  to  expectation,  the  "corner" 
had  not  yet  culminated.    It  became  evident  the  next  morning 
that  before  two  o'clock  tliat  day  the  issue  would  be  decided. 
Drew  fought  desperately.    The  Brokers'  Bo0.rd  was  wild  with 
excitements     Utgh   words  passed;   collisions  took  place;   the 
bears  were  savage,  and  the  bulls  pitiless.    Erie  touched  62,  and 
there  was  a  difference  of  sixteen  per  cent  between  cash  stock  < 
and    stock  sold    to    be  delivered    in  three    dH}*8,  —  when    the 
steamer  would  be  in,  —  and  a  difference  of  ten  per  centbetweeu 
stock  to  be  delivered  on  the  spot  and  that  to  be  delivered  at( 
the  usual  time,  which  was  a  quarter  after  two  o'clock.    Millions 
were  handled  like  iliousandH  :  fabulous  rates  of  interest  were 
paid ;  rumors  of  legal  proceedings  were  flying  about,  and  forayfl 
of  the  Krie  chiefs  on  the  Viuidorbilt  mads  were  confidently  pre-' 
dieted.    New  York  Central  suddenly  shut  up  seven  per  cent' 
under  these  influences,  and  Vanderbilt  seemed  about  to  enter  the  i 
field.  The  interest  of  the  stock  market  centered  in  tlic  combatanta 
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and  on  these  two  great  corporations.  All  other  stoclcs  were  quiet 
and  neglected  while  the  giants  were  fighting  it  out.  The  battle 
was  too  fierce  to  hist  long.  At  a  quartor  heforo  tliree  o'clock 
the  siraggle  would  bu  over.  Yet  now,  at  the  very  last  moment, 
the  prize  wliich  trembled  before  them  eluded  the  graap  of  the 
Erie  ring-  Their  opponent  wan  not  saved,  but  they  shared  hia 
disasier.  Their  combination  had  turned  on  the  fact,  diaclofted 
to  them  b)*  the  Erie  books,  that  some  three  hundred  thousand 
ahare»  of  its  stock  had  been  issued  in  the  ten-share  certificates 
which  alone  arc  tramtuiiit'Od  to  London.  TIua  amount  they 
supposed  to  be  out  of  tho  country  ;  the  balance  they  could 
account  for  as  beyond  the  reach  of  Drew.  Suddenly,  as  two 
o'clock  approached,  and  Erie  was  trembling  in  tlie  sixties,  all 
Broadway  —  every  uulur  and  bootmaker  and  cigni*  vender  of 
Kew  York  —  seemed  pouring  into  Bi-oad  Sti-eet.  and  each  new- 
comer held  eagerly  before  him  one  or  more  of  those  ten-share 
certilicates  which  should  have  been  in  London.  Not  only  this, 
but  the  pockets  of  tho  agents  of  foreign  bonkers  seemed  bursts 
ing  with  them.  Ik-dlam  had  surldenly  broken  loose  in  Wall 
Street,  It  was  alwohitely  necessary  for  the  conspirators  to  ab- 
sorb this  stock,  to  keep  it  from  the  hands  of  Drew.  This  they 
attempted  to  do,  and  manfully  stood  their  ground,  fighting 
against  lime.  Suddenly,  when  the  hour  had  almost  come,  — 
when  five  minutes  more  would  Iiave  landed  them  in  safety, — 
through  one  of  those  strange  incidentw  which  cccur  in  Wall 
Street  and  which  cannot  be  explained,  they  seemed  smitten  with 
panic.  It  is  said  their  hank  refused  to  certify  their  cheeks  for 
tlie  suddenly  increased  amount ;  the  sellera  insisted  on  having 
certified  checks,  and,  in  the  delay  caused  by  this  unforeseen 
difliculty,  the  precious  five  minutes  elapsed,  and  tho  crisis  had 
poflse^l.  The  fniits  of  their  plot  had  escaped  them.  Drew  made 
good  his  contracts  at  57,  the  stock  at  once  fell  heavily  to  42,  iind 
M.  dull  (piiet  succcedfed  to  the  excitement  of  the  morning.  The 
baud  of  the  government  had  ma<lo  itself  felt  in  "Wall  Street. 

The  Uroad  Street  conflict  was  over,  and  some  one  had  reaped 
a  tiarveat.  Who  was  it?  It  was  not  Drew,  for  his  losses,  apart 
troa  »  ruined  prestige,  were  estimated  at  nearly  a  million  and 
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a  half  of  dollars.  The  Erie  directors  were  not  tho  fortmiato 
men,  for  their  only  trophies  were  great  piles  of  ecmfirates  of 
Erie  stock,  whioh  hadcoBt  tlieni  "corner"  prices,  luid  for  which 
no  demaud  existed.  If  Drew's  losa  was  :i  million  and  a  half, 
their  loss  was  likely  t«  be  iieiirer  three  millions.  Who.  then, 
wcra  the  recipients  of  theso  missing  millions?  There  is  on 
ancient  Raying,  which  seems  to  have  hecn  tolerably  verified  in  ^m 
this  case,  that  when  cettAin  persons  fall  out  certain  otiier  per-^| 
sons  come  by  their  dues.  T!ie  "-corner"  was  very  beautiful  in 
all  its  details,  and  most  admirably  planned ;  buU  unfortunately, 
those  who  engineered  it  hsd  just  previously  made  the  vuluiue 
of  fitock  toolargK  for  accurate  calcutatioii.  For  once  the  outside 
public  had  been  at  luind  and  Wall  Street  ImuI  been  found  want- 
ing. A  large  portion  of  the  vast  sum  taken  from  the  combat- 
ants found  ita  way  into  the  pockets  of  the  agents  of  English 
bankers,  and  a  part  of  it  was  accounted  for  by  them  to  their 
principals;  another  portion  %vcnt  to  relieve  anxious  holders 
among  the  American  outside  public ;  the  remainder  fell  to  pro- 
fessional operators,  probably  far  more  lucky  than  sagacious. 
Still,  there  had  been  a  fall  before  thens  was  a  rise.  Tlie  sub- 
sequent disaster,  perhaps,  do  more  than  counterbalanced  the 
earlier  victory- ;  at  any  rate,  Messrs.  Gould  and  Fisk  did  not 
succumb,  but  preserved  a  steady  front,  and  Erie  \v;is  mure  upon 
the  street  than  ever.  In  fact^  it  was  wholly  there  now.  The 
recent  ojierations  had  proved  too  outrageous  even  for  the 
Brokers'  Board.  A  new  rulo  was  passed,  that  no  stock  should 
bo  calleii,  the  issues  of  which  were  not  registered  at  some 
respectable  banking-house.  The  Erie  directors  declined  to  con- 
form to  this  rule,  and  their  road  was  stricken  from  the  list  of 
calls.  Nothing  daunted  at  this,  these  Protean  ctRaturcs  at  once 
organized  a  new  board  of  their  own,  and  so  far  anoceeded  in 
their  efforts  ag  to  have  Erie  qnot^l  and  bought  and  sold  as 
regularly  as  ever. 

Though  the  catastrophe  had  taken  place  on  the  19th,  the 
struggle  was  not  yet  over.  The  inLerest*i  involved  were  so 
euormous,  the  developments  so  astounding,  sueli  passions  had 
been  aroused,  that  some  safety  valve  through  which  suppressed 
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wrath  could  work  itself  off  Wiw  absolutely  necessary,  and  this 
the  courts  of  Law  affoided.  The  attack  was  stiiuulatL-d  by  viuious 
motives.  The  bana  fide  holdeta  of  the  stock,  especialiy  the  for* 
eign  holders,  weru  ahtrined  for  tliu  existeacu  of  tbtjir  property. 
Tbo  Erie  ring  liad  now  boldly  taken  the  position  that  their 
duty  was,  not  to  manage  the  road  In  the  intereste  of  ita  owners, 
not  to  make  it  a  dividend-paying  corporation,  hut  to  preserve  ifc 
from  consolidation  wiili  tlie  Vanderbilt  monopoly.  This  policy 
was  openly  proclaime^l  hy  Mr.  Gould,  at  a  later  day,  before  an 
investigating  committee  at  Albany.  With  unspeiikable  effront- 
ery,—  an  effrontery  so  great  os  actually  to  impose  on  bis  audi- 
ence and  a  portion  of  the  press,  and  make  them  believe  that  the 
public  ought  to  wuih  him  success, —  he  described  how  stock 
issues  at  the  proper  time,  to  any  required  amount,  cculd  alone 
keep  him  in  control  of  the  road,  and  keep  Mr.  Vanderbilt  out 
of  it;  it  would  ho  liiit  duty,  therefore,  he  argned,  to  issue  as 
much  new  stock,  at  about  the  time  of  the  annual  election,  as 
would  Buflice  to  keep  a  majority  of  all  the  stock  in  existence 
under  his  control ;  and  he  declared  that  he  meant  to  do  this. .  .  . 
The  strangest  thing  of  all  was.  that  it  never  seemed  to  occur  to 
his  audience  that  the  propoundor  of  this  comical  sophistry  was 
a  trustee  and  guardian  for  the  stockholders,  and  not  a  public 
benefactor;  and  that  the  owners  of  the  Erie  Road  might  pos- 
sibly prefer  not  to  be  deprived  of  their  property,  in  order  to 
secure  the  blessing  of  competition.  So  unique  a  method  of  secur- 
ing a  reelection  was  probably  never  before  suggested  with  a  grave 
face,  and  yet.  if  we  may  believe  tlie  reporters,  Mr.  Uould,  in 
developing  it,  produced  a  very  favorable  impression  on  the  com* 
mittee.  It  was  hardly  to  bo  expected  that  such  advanced  views 
as  to  tlie  duties  and  powers  of  milway  directors  would  favorably 
impress  commonplace  individuals  who  might  not  care  to  have 
their  property  scaled  down  to  meet  Mr.  fiould's  views  of  public 
welfare.  These  persons  accortlingly,  jiopularly  supposed  to  be 
repreaented  by  Mr.  flclmont,  wished  to  get  Uieir  property  out 
of  the  hands  of  such  fanatics  in  the  cause  of  cheap  transporta- 
tioD  and  plentiful  stock,  with  the  least  possible  delay.  Com- 
lined  with  these  were  the  operators  who  had  suffered  in  the  late 
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"corner,"  and  who  desired  to  light  for  better  terms  and  a  more 
equal  division  of  plunder,  llehind  thorn  all,  Vandorhilt  was 
supposed  to  be  keeping  an  eager  eye  on  the  long-coveted  Erie. 
Thus  the  luateriak  for  litigation  existed  in  abundance. 

On  Monday,  the  23d,  Judge  Sutherland  vacated  Judge  Bar- 
nard's order  appointing  Jay  Gould  receiver,  and,  after  seven 
houre'  argument  and  some  exhibitions  of  vulgarity  and  inde- 
cency on  the  part  of  counsel,  which  vied  with  thoae  of  the  pre- 
vious April,  he  appointed  Mr.  Davies,  an  ex-chief-juatice  of  ' 
the  Court  of  Appeals,  receiver  of  the  road  and  its  Eranchise, 
leaving  the  special  terms  of  the  order  to  he  wettled  at  a  future 
day.  The  seven  liours'  struggle  has  not  been  without  an  object; 
that  day  Judge  Bamiird  bad  been  peculiarly  active.  The  morn- 
ing hours  he  tiad  beguiled  by  the  delivery  to  the  grand  jury  of 
one  of  the  most  astounding  charges  over  rocoi'ded ;  and  now,  as 
the  shades  of  evening  were  falling,  he  closed  the  labors  of  the 
day  by  issuing  a  stay  of  the  proccerlings  then  pending  before  his 
associate.  .  .  .  Tuesday  had  been  named  by  Judge  Sutherland, 
at  the  time  he  appointed  his  receiver,  as  the  day  upon  which  he 
would  settle  tiie  details  of  the  order.  His  Cret  proceeding  upou 
that  day,  ou  finding  his  action  stayed  by  Judge  Barnard,  wiis  to 
grant  a  motion  to  show  cause,  on  the  next  day,  why  IJornard's 
order  should  not  be  vacated.  This  style  of  warfare,  however, 
savored  altogether  too  much  of  the  tome  defensive  Ut  meet  suc- 
cessfully the  bold  strategy  of  Messrs.  Gould  and  Fisk.  They 
carried  the  war  into  Afiica.  In  the  twenty-four  hours  during 
which  Judge  Sutlierland's  or<Ier  to  show  cause  was  pending 
three  new  actions  were  commenced  by  them.  In  the  first  plaoe, 
tliey  sued  the  suers.  Alleging  the  immense  injury  likely  to  result 
to  the  Erie  Koad  from  actions  commenced,  as  they  alleged, 
solely  with  a  view  of  extorting  money  in  settlement,  Mr.  Belraont 
was  sued  for  a  million  of  dollars  in  damages.  Their  second  suit 
was  against  Messrs.  Work,  Schell,  and  others,  concerned  in  the 
litigations  of  the  previous  spring,  to  recover  the  1429,200  then 
paid  them,  as  was  alleged,  in  a  fraudulent  settlement.  These 
actions  were,  however,  commuuplace.  and  might  have  been 
brought  by  ordinary  men.    Messrs.  Gould  and  Fisk  were  always 
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displaying  tlie  invention  of  genius.  Tbe  same  day  tliey  earned 
tbeir  quurrelit  into  the  United  States  courts.  Tlie  whole  press, 
both  of  New  York  aud  of  tbe  country,  disgusted  with  the  parody 
of  justice  enact<>d  in  the  State  courts,  had  cried  aloud  to  have 
the  whole  matter  transfen'ed  to  the  IJnlted  States  trihutuds,  the 
decisions  of  which  might  have  some  weight,  and  where,  at  least, 
no  partisans  ii[ion  the  bench  would  shower  each  otlier  with  stays, 
injunctions,  vacatings  of  orders,  and  other  such  pellets  of  the 
law.  The  Erie  ring,  as  usual,  took  time  by  tbe  forelock.  While 
thoir  slower  antagonists  were  deliberating,  they  acted.  On  this 
Monday,  the  23d,  one  Heniy  B.  Whelpley.  who  had  been  a 
olerk  of  Gould's,  aud  who  claimed  to  be  a  stockholder  in  the 
Erie  and  a  citizen  of  New  Jersey,  ini^tituted  a  suit  against 
the  Erie  Railway  before  Judge  UlatcUford.  of  the  United  States 
District  Court.  Alleging  the  doubts  whi<^]i  hung  over  the  va- 
lidity of  the  recently  isHued  Bt^K'k,  lie  petiUoued  that  a  receiver 
might  be  appointed,  and  the  company  directed  to  transfer  into 
his  liands  enough  property  to  secure  from  loss  the  plaintiflP  as 
well  BB  all  other  holders  of  the  new  issucB.  The  Erie  counsel 
were  on  the  ground,  and,  as  soon  as  tlio  pi^rtition  was  read, 
waived  all  further  notice  as  to  the  matters  contained  in  it ; 
whereupon  the  court  at  once  appointed  Jay  Gould  receiver,  and 
directed  the  Erie  Company  to  place  eight  millions  of  dollars  in 
hit  bands  to  protect  the  rights  represented  by  the  plaintiff.  Of 
coarse  the  receiver  was  required  to  give  bonds  with  sufllcieat 
sureties.  Among  the  sureties  was  James  Fisk.  Jr.  The  bril- 
liancy of  this  move  was  only  surpassed  by  its  success.  It  fell 
like  a  bombshell  in  the  enemy's  camp,  and  scattered  dismay 
among  thoAc  who  still  preserved  a  lingering  faith  in  the  virtue 
of  law  OS  administered  by  any  known  courts.  The  int*)rfcrcnce 
of  the  court  was  in  this  case  asked  for  on  the  gn.mnd  of  fraud. 
If  any  fraud  had  been  committed,  the  oflicera  of  the  company 
alone  could  be  the  delinfjuenw.  To  guard  against  the  conse- 
quences of  that  fraud,  a  receivership  was  prayed  for,  and  the 
court  appointed  as  receiver  the  very  officer  in  whom  the  alleged 
inuds,  on  which  its  action  was  1>ased,  must  have  originated.  It 
is  true,  as  was  afterwards  observed  by  Judge  Nelson  in  setting 
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It  futido,  that  a  prma  faeic  eaaot  for  the  appointment  of  a  receiver 
"  was  supposed  to  have  been  made  ont,''  ttint  no  objection  to  the 
person  suggested  was  made,  And  tliat  tlie  right  was  expi-essly 
reserved  to  other  parties  to  come  into  court,  with  any  allegiitiona 
they  saw  fit  against  Keceiver  Gould.  The  collusion  in  the  case 
was,  nevertheless,  so  evident,  the  facts  were  so  aotorious  and  so 
apparent  from  the  very  papei-s  hofoiv  Ihu  court,  and  the  charac- 
ter vi  Judge  lllatclifonl  is  so  far  above  su.spLcion,  that  it  is  hard 
to  believe  that  tliis  order  was  not  procured  from,  him  by  sur- 
prise, or  through  the  agency  of  some  counsel  in  whom  ho  reposed 
a  misplaetid  confidence.  The  Kric  ring,  at  least,  had  no  occa- 
sion to  be  dissatisfied  with  this  day's  proceedings. 

The  next  ilay  Judge  Sutherland  made  short  work  of  his 
brother  Barnard's  stay  of  proceedings  in  regard  to  the  Davies 
receiversliip.  Ho  vacated  it  at  once,  and  incontinently  pro- 
ceeded, wholly  ignoring  the  action  of  Judge  Blatchford  on  the 
day  before,  to  settle  the  terms  of  the  order,  which,  covering  as  it 
did  the  whole  of  tlie  Erie  property  and  franchise,  excepting  only 
the  operating  of  the  road,  bade  fair  to  lead  to  a  conflict  of  juris- 
diction between  tlic  Stat«  and  Federal  courts. 

And  MOW  a  now  judicial  c:oml>n.tant  ap[>cars  in  the  arena.  It 
is  difficult  to  say  why  Judgo  Barnard,  at  this  time,  disappears 
from  the  narrative.  Perhaps  the  nuturious  judicial  violence  of 
the  man,  which  must  have  made  his  eagerness  as  dangerous  to 
tho  cause  ho  espoused  as  the  eagerness  of  a  too  swift  witness, 
had  alarmed  tho  Krio  counsel.  Perhaps  tho  fact  that  Judge 
Sutherland's  term  in  chambers  would  expire  in  a  few  days  had 
made  them  wish  to  intrust  their  cause  to  the  magistrate  who 
was  to  succeed  him.  At  any  rate,  the  new  order  staying  pro- 
ceediugs  under  Judge  Sutherland's  order  was  obtained  from 
Judge  Cardozo,  —  it  is  said,  somewliat  trefore  the  terms  of  tlie 
receivership  had  Ueen  finally  settleil.  The  change  spoke  well 
fur  thediseriniination  of  those  who  made  it.  forjudge  Cardozo  is 
a  very  different  mim  from  Judge  Barnard,  ('ourteous  but  in- 
flexible, subtle,  cloar-hoadod,  and  unscnipulous,  this  magistrate 
conceals  the  iron  hand  l)eneath  the  silken  glove.  Kqiially 
versed   in   the   laws  of   New  York  and  in  the  mysteries  of 
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Tammany,  he  hod  earned  his  place  by  a  partisan  decision  on  the 
excitie  law,  and  was  noniinuted  for  the  licneli  by  Mr.  Kcriiandu 
Wood,  in  a  few  reiuarka  concluding  as  foUovs  :  >■  Judges  were 
often  called  on  to  deindu  on  political  questions,  and  he  was 
wtrry  to  say  the  majority  of  them  decided  according  to  their 
political  bias.  It  was  therefore  absolutely  necessary  to  look  to 
their  candidate's  political  principles.  He  would  nominate,  as  a 
fit  man  for  tlic  office  of  Judge  of  the  Supreme  Court,  Albert 
Cardozo."  Nominated  as  a  partisan,  a  partisan  Cardozo  has 
always  been,  when  the  occasion  demanded.  Such  was  the  new 
and  far  more  formidable  champion  who  now  confronted  Suth- 
erland, in  pliice  of  the  vulgar  Banianl.  His  Rmi  order  in  the 
matter — to  show  cause  why  Uie  ortlcr  uf  Ins  brnlher  judge 
should  not  be  set  asi<le — -was  nut  rutuniablu  until  the  80th, 
and  in  the  intervening  five  days  many  events  were  to  tmppcn. 

Immediately  after  tbe  settlement  by  Judge  Sutherland  of  the 
order  appointing  Judge  Ihivies  receiver,  that  gentleman  had 
proceede<l  to  take  pos.sr'ssion  nf  his  trust.  Upon  arriving  at  the 
Erie  building,  he  found  it  converted  into  n  fortress,  with  a  sen- 
try patrolling  behind  tlie  bolts  and  bars,  to  whom  was  confided 
the  duty  of  scrutiniziug  all  comers,  aud  of  admitting  none  but 
the  faithful  allies  of  the  garrison.  It  so  happened  that  Mr. 
Davies,  himself  unknown  to  the  custodian,  was  accompanied 
by  Mr.  Eaton,  the  former  attorney  of  the  Erie  corjjoration.  This 
gentleman  was  recognized  by  the  sentry,  and  foilhwith  the 
gates  flew  open  for  himself  and  his  companion.  In  a  few 
moments  more  the  new  receiver  ast-onished  Messnt.  Gould  and 
Fisk,  and  certain  legal  gentlemen  with  whom  they  happened 
to  l>e  in  conference,  by  suddenly  appearing  in  the  midst  of  them. 
The  apparition  was  not  agreeable.  Mr.  Fisk,  however,  with  a 
fair  appearance  of  cordiality,  welcomed  the  strangers,  and  shortly 
after  left  tlie  room.  Speedily  returning,  his  manner  underwent 
a  change,  and  he  requested  the  newcomers  to  go  the  way  they 
came.  As  they  did  not  comply  at  once,  he  opened  the  door, 
and  directed  their  attention  to  8<mie  dozen  men  of  forbidding 
aspect  who  atood  outside,  and  who.  be  intimated,  were  prepared 
to  eject  them  forcibly  if  they  sought  to  prolong  their  unwulvome 
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lUy.  Aw  au  indication  of  the  lengtlis  to  which  Mr.  Fisk  waa 
^iu|i.uuU  U.*  gis  this  wajs  sudicieutly  sigoificaiil.  The  move- 
IIUM4^  buwevor,  was  a  little  too  rapid  (ur  his  compauions ;  the 
lawvcru  iirDtivttcd,  Mr.  Gould  apologized,  Mr.  Kisk  cooled  down, 
Mkil  Urn  Tunitliiirs  retired.  The  receiver  then  proceeded  to  ^ve 
VrltUiik  uotioe  of  his  appointment,  and  the  fact  that  bo  had 
Uik^n  piiaaeaHion  ;  disregnrding,  in  so  doing,  an  order  of  .fudge 
t'ikrdozo,  staying  proceedings  under  Judge  Sutherland's  order, 
whiuh  one  of  the  op|)oaiDg  counsel  drew  from  his  pocket,  but 
wliioh  Mr.  Dftvies  not  inaptly  characterized  as  a  "  very  singular 
iinlor,"  seeing  that  it  was  signed  before  the  terms  of  the  order 
It  sought  to  affect  were  finally  settled.  At  length,  however,  at 
the  earnest  request  of  some  of  tlie  subordinate  officials,  and 
aatiatiud  with  the  formal  possession  be  had  taken,  the  new 
reoeiver  delayed  further  action  until  Friday.  He  little  know 
the  resources  of  his  opponents,  if  he  vainly  supposed  that  a 
formal  possession  Gigni6o<l  anything.  The  succeeding  Friday 
found  the  directors  again  fortiiicd  within,  and  himself  a  much 
enjoined  wanderer  without.  The  vigilant  guards  were  now  ho 
longer  to  be  beguiled.  Within  tlie  building,  constant  discus- 
sions  and  consultations  were  taking  place;  without,  relays  of 
detectives  incessantly  watched  the  premises.  No  nimor  was  too 
wild  for  public  credence.  It  was  confidently  stated  tbat  Uie 
directors  were  about  to  fly  the  State  and  the  county,  —  that  the 
treasury  had  already  been  conveyed  to  Canada.  At  last,  late 
on  Sunday  night,  Mr.  Fisk  with  certain  of  his  associates  left 
the  building,  and  made  for  tlie  Jersey  Ferr}';  but  on  the  way 
he  was  stopped  by  a  vigilant  lawyer,  and  many  papers  were 
Her\'ed  upon  him.  His  pl.'uis  were  then  changed.  He  returned 
to  the  office  of  the  company,  and  presently  the  detectives  saw 
a  carriage  leave  the  Krie  portals,  and  heaM  a  loud  voice  order 
it  to  be  driven  to  the  Fifth  Avenue  Hotel.  Instead  of  gomg 
there,  however,  it  drove  to  the  ferry,  and  presently  au  engine, 
with  an  empty  dircctora*  car  attached,  dashed  out  of  the  Erie 
station  in  Jersey  City,  and  disiippeared  in  the  darkness.  The 
detectives  met  and  consulted;  the  carriage  and  the  empty 
car  were  put  together,  and  the  inference,  announced  in  every 


A  CHAPTEH  OF  ERIK 


57 


New  York  paper  the  suec«edmg  day,  was  that  Messrs.  Fisk 
aud  GouUl  liad  absconded  with  millions  of  money  to  Canada. 

That  such  a  ridiculous  story  should  have  been  puhlished, 
much  less  believed,  siujply  shows  how  utterly  deuioralized  the 
public  mUid  hud  become,  uiid  huw  prepared  for  any  act  of 
high-handed  fraud  or  outrage.  The  libel  did  not  long  romain 
uncontriulicted.  The  next  day  a  card  from  Mr.  Fisk  was  tele- 
graphed to  the  newspapei-s,  denying  the  calumny  in  indignant 
terms.  The  eternal  steel  rails  were  again  made  to  do  duty,  and 
the  midniglit  flitting  became  a  harmless  visit  to  Binghamton  on 
business  connected  with  a  rolling  mill.  Judge  Balcom,  how- 
ever, of  injunction  memoiy-  in  the  earlier  records  of  the  Erie 
suits,  resides  at  Binghamton,  and  a  leading  New  York  paper 
not  inaptly  made  the  timid  inquiry  of  Mr.  Fisk,  "  If  he  really 
thought  that  Judge  Balcom  was  running  a  roUing  mill  of  the 
Krie  Company,  what  did  he  think  of  Judge  Barnard?"  Mr. 
Pisk,  however,  an  became  him  in  las  character  of  the  Mitcenas 
of  the  biir,  instituted  suits  churning  damages  in  fabulous  sums, 
for  defamation  of  character,  against  some  half  dozen  of  the  lead- 
ing papers,  and  nothing  further  was  heart!  of  the  matter,  nor, 
indeed,  of  the  suits  either.  Not  so  of  the  trip  to  Binghamton. 
On  Tuesday,  the  Ist  of  Decemlwr,  while  one  set  of  lawyers 
were  arguing  an  appeal  in  the  Whelpley  case  before  Judge 
Nelson  in  tbt:  Federal  courts,  and  another  set  were  procuring 
ordera  from  Judge  Cardozo  staying  proceedings  authorized  by 
Judge  Sutherland,  a  third  set  were  aiding  Judge  Balcom  in 
certain  new  proceedings  instituted  in  the  name  of  the  Attorney- 
General  ngainat  the  Krie  Road.  The  result  arrived  at  was,  of 
coarse,  that  Judge  Bidcom  declared  his  to  be  the  only  shop 
where  a  regnlar,  reliable  article  in  tlic  way  of  law  was  retailed, 
and  then  proceeded  forthwith  to  restrain  and  shut  up  the  op- 
position establishments.  The  action  was  brought  to  terminate 
the  exi.stence  of  the  defendnnt  as  a  oorpomtioo,  and,  by  way  of 
preliminary,  application  was  made  for  an  injunction  and  the 
nntment  of  a  receiver.  His  Honor  held  that,  as  only  three 
?ivers  had  aayet  been  appointed,  he  was  certainly  entitled  to 
appoint  another.    It  was  perfectly  dear  to  him  Uiat  it  was  his 
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duty  to  enjoin  the  defendant  corporation  from  delivering  the 
possession  of  iU  road,  or  of  &uy  of  its  assets,  to  eith«i-  of  the 
receivers  ulreudy  appointed;  it  was  equally  clear  tliat  the  cor- 
poration would  be  obliged  to  deliver  tbem  to  any  receiver  he 
might  appoint.  He  waa  not  prepared  to  name  a  receiver  just 
then,  however,  though  he  intimated  tliat  he  should  not  hesitate 
to  do  80  if  necessary.  So  he  contented  himself  with  the  appoint- 
ment of  a  referee  to  look  into  matters,  and,  gcnerall}',  enjoined 
the  directors  from  omitting  to  operate  the  road  themselves,  or 
from  delivering  the  poBsesaion  of  it  to  "any  person  claiming  to 
be  a  receiver." 

This  raiding  upon  the  agricultural  judgesi  was  not  peculiar  to 
the  Erie  party.  (->n  the  contrary,  in  tliis  proceeding  it  rather 
followed  than  act  an  example;  for  a  day  or  two  previous  to 
Mr.  Kisk's  huri'icd  journey.  Judge  Peckham  of  Albany  had, 
upon  papers  idotitical  wiUi  Uiose  in  the  Bi-lmont  tiuit,  issued 
divers  ordctu,  simitar  to  those  of  Judge  Balconi,  but  on  the 
other  side,  tying  up  the  Erie  directors  in  a  most  aatoiiishiiig 
manner^  and  clearly  hinting  iit  tlie  expediency  of  au  additional 
receiver  to  be  appointed  at  Albany.  The  amazing  part  of  tJieae 
Peckham  and  Baloom  proceedings  is,  that  they  socm  to  have 
been  initiated  with  perfect  gravity,  and  neither  to  have  been 
looked  upon  as  jests,  nor  intended  by  their  originators  to  bring 
the  courts  and  the  laws  of  New  York  into  ridicule  and  contempt. 
Of  course  the  several  orders  in  these  cases  were  of  no  more  im- 
portance than  so  luucb  waste  paper,  unleaa,  indeed,  some  very 
oautioua  counsel  may  have  considered  an  extra  injunction  or 
two  very  convenient  Uungs  to  liave  in  his  house  ;  and  yet,  curi- 
ously enough,  from  a  legal  point  of  view,  those  in  Judge  Bal- 
oom's  court  seem  tn  have  been  almost  the  only  properly  and 
regularly  initiated  proceedings  In  the  whole  cnse. 

These  little  rural  episodes  in  no  way  iuteHered  with  a  renewal' 
of  vigorous  liOBtilities  in  New  York.  Wliile  Judge  Ralcom  was 
appointing  h'la  referee.  Judge  Cardozo  granted  an  order  for  a 
rcargument  in  the  Belmont  suit,  —  which  brought  up  again  the 
appointment  of  Judge  Davies  as  receiver,  —  and  assigned  the 
hearing  for  the  6th  of  December.    This  step  on  his  part  bore  a 
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curious  reeeniblaiice  to  certain  of  his  performances  in  the  noto- 
rious case  of  tlie  Wood  leases,  and  made  the  plan  of  operations 
perfectly  clear.  The  period  duHng  which  Judge  Sutherland 
was  to  sit  in  cfaambcrH  was  to  expire  on  the  4th  nf  Oeeeniber, 
and  Cardozo  hinisolf  was  to  succeed  him ;  he  imw.  therefore, 
propoeed  to  sigtialiKe  his  associate's  departure  from  ehambers  by 
reviewing  his  ordera.  No  aooner  hud  he  jfranted.  the  motion, 
than  the  opposing  counsel  applied  to  Judge  Sutherland,  who 
forthwith  issued  an  order  to  show  cause  why  the  reargument 
ordered  by  Judge  Cardozo  should  not  take  place  at  oj^ce.  Upon 
which  the  counsel  of  the  Erie  Iload  instantly  ran  over  to  Judge 
Cardozo,  who  vacated  Judge  Sutherlund's  order  out  of  hand. 
The  lawyers  tlien  left  him  and  ran  Iwck  to  Judge  Sutherland 
with  a  motion  to  vacate  this  last  order.  The  contest  was  now 
becoming  altogether  too  ludicrous.  Somebody  must  yields  and 
when  it  was  reduced  to  that,  the  honest  Sutherliuid  was  pretty 
sore  to  give  way  to  the  aubtlc  Cardozo.  Accordingly  the  hear- 
ing on  this  last  motion  was  postponed  until  the  next  morning, 
when  Judge  Sutherland  made  a  not  undignified  statement  as  to 
his  position,  and  closed  by  remitting  the  whole  subject  to  the 
succeeding  Monday,  at  which  time  Judge  Cardozo  was  to  suc- 
ceed! Iiim  in  chambers.  Cardozo,  therefore,  was  now  in  undis* 
pat«d  possession  of  tlie  6eld. 

•  •••  ■••• 

It  was  now  very  clear  that  Receiver  Daviai  might  alwndon 
all  hope  of  operating  the  Erie  Railway,  and  that  Messrs.  fiould 
and  F'isk  were  borne  upon  the  swelling  tide  of  victory.  The 
pioeperous  aspect  of  their  affairs  encouraged  these  last-named 
gentlemen  to  yet  more  vigorous  offensive  operations.  The  next 
attack  was  upon  Vanderbilt  in  person.  On  Saturday,  the  5tli  of 
December,  onl}*  two  days  after  Judge  Sutherland  and  Receiver 
Davies  were  disposed  of,  the  indefatigable  Fifik  waited  on  Com- 
modore Vanderbilt,  and,  in  the  name  of  the  Krie  Company,  ten- 
dered him  fifty  thousand  shares  of  Erie  common  stock  at  70. . . . 
As  the  stock  was  then  selling  in  Wall  Street  at  40,  the  Commodore 
naturally  declined  to  avail  himself  of  this  liberal  offer.  He  even 
went  further,  and,  disregarding  his  usual  wise  policy  of  silence, 
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wrote  to  the  New  York  Times  ft  short  commuaication,  in  which 
be  referred  to  the  alleged  terms  of  settlement  of  the  previous 
July,  so  £ar  as  they  concerned  himself,  and  denied  them  in  tbe 
following  explicit  lauguage:  *•  I  have  had  no  dealiugs  with  the 
Erie  Railway  Company,  nor  have  I  ever  sold  that  company  any 
stock  or  received  from  them  any  bonus.  As  to  the  suits  insti- 
tuted by  Mr,  Schell  and  others,  1  had  nothing  to  do  with  them, 
nor  was  I  in  any  way  concerned  in  their  settlement,"  This  was 
certainly  an  announcement  calculated  to  confuse  the  public; 
but  the  oanfusion  became  confouiuled,  when,  upon  the  10th, 
Mr.  Fisk  followed  him  in  a  card  in  which  he  reiterated  the 
alleged  terms  of  settlement,  and  reproduced  two  checks  of  the 
Erie  Company,  of  July  11, 1868,  made  payable  lo  the  treasurer 
and  by  him  indorsed  to  C.  Vanderbill,  upon  whose  order  they 
bad  been  paid.  These  two  checks  were  for  the  sum  oE  a  million 
of  dollara.  He  further  said  that  the  company  had  a  paper  in 
Mr.  Vanderhilt's  own  handwriting,  stating  that  he  hail  placed 
fifty  thousanil  shaitis  of  Ene  stock  in  the  bauds  of  certain  per- 
sons, to  be  delivered  on  payment  of  !i'8,500,Oi>0,  which  sum  he 
declared  had  been  paid.  Undoubteilly  these  apparent  discrep- 
ancies of  statement  admitted  of  an  explanation ;  and  some 
thin  veil  of  equivocation,  such  as  the  transaction  of  the  business 
through  third  partita,  justified  Vandcrbilt's  statements  to  his  own 
conscience.  Comment,  however,  is  wholly  superfluous,  except 
to  call  attention  to  the  amount  of  weight  which  is  m  1«  given 
to  the  statements  and  denials,  apparently  the  most  general  and 
expUcit,  which  from  time  to  time  were  made  by  the  parties  to 
these  proceedings.  This  short  controversy  merely  added  a  Utile 
more  discredit  to  wliat  was  already  not  deficient  in  that  respect. 
On  the  10th  of  December  the  Erie  Company  sued  Commodore 
Vanderbilt  for  $3,500,000,  specinlly  idleging  in  their  complaint 
the  particulars  of  that  settlement,  all  knowledge  of  or  connec- 
tion with  which  the  defendant  had  soemphatic^ly  denied. 

None  of  the  multifarious  suits  which  had  Ijcen  brought  as  j-et 
were  aimed  at  Mr.  Drew.    The  quondam  treasurer  had  apparently 
wholly  disappeared  from  the  spene  on  the  19th  of  November. 
Mr.  Fisk  took  advantage,  however,  of  a  leisure  day,  t«  remedvj 
this  oversight,  and  a  suit  was  commenced  against  P 
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groimd  of  certain  transactions  between  him,  as  treasurer,  and  the 
milway  company,  in  relation  to  some  stcamlxiats  concerned  in 
the  trade  of  I<nko  Erie.  The  nsnal  allegations  of  friiud,  breiich  of 
trusty  and  other  tiifling  and,  technically,  not  State  prison  offences, 
were  made,  and  damages  were  set  at  a  million  of  dollars. 
•  ••••••• 

It  was  not  until  the  10th  of  February  that  Judge  Cardozo 
pablished  his  decision  setting  aside  the  Sutherland  receivership, 
ai^^stablishing  on  a  basis  of  fttithority  the  nght  to  overissue 
I^^B  at  pleasnre.  The  subject  was  then  as  obsolete  and  for^ 
gojeii  as  though  it  Lad  never  absorbed  the  public  attention. 
And  another  » settlement "  had  already  been  effected.  The 
details  of  this  arrangement  have  not  been  dnigged  to  light 
through  the  exposures  of  subsequent  Utigatioti.  But  it  is  not 
difficult  to  see  witere  and  how  a  combination  of  overpowering 
influence  may  have  been  effected,  and  a  guess  might  even  he 
hazarded  as  to  its  objects  and  its  victims.  The  fact  that  a 
settlement  had  been  arrived  nt  was  intimated  in  the  papers 
of  the  26th  of  December.  On  the  19th  of  the  same  month  a 
stock  dividend  of  eight}-  per  cent  in  the  New  York  Central  had 
been  suddenly  declared  by  Vanderbilt.  Presently  the  legislature 
met.  While  the  Krie  ring  seemed  to  have  good  reasons  for 
apprehending  hostile  legislation,  Vanderbilt,  on  his  part,  might 
have  feared  for  the  success  of  a  bill  which  was  to  legalize  his 
new  stock.  But  hardly  a  voice  was  raised  against  the  Erie  men, 
■nd  the  bill  of  the  Central  was  safely  carried  through.  This 
ottrioas  absence  of  opposition  did  not  slop  here,  and  soon  the 
two  parties  were  seen  united  in  an  active  alliance.  Vaiiderlnlt 
wanted  to  consolidate  his  roads;  the  Krie  directors  wanted  to 
avoid  the  formality  of  annual  elections.  Thereupon  two  other 
Wlls  went  hastily  through  this  honest  and  patriotic  legislature, 
the  one  authorizing  the  Kric  Ixiard,  which  had  been  elected 
for  one  year.,  to  classify  itself  so  that  one  fifth  only  of  its  mem> 
hers  should  vacate  office  during  each  succeeding  year,  the 
r>tlier  consolidating  tlie  Vanderbilt  roads  into  one  colossal 
monopoly.  Public  interests  and  private  rights  seem  equally  to 
-sn  the  victims. 
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STANDARD   OIL  KEBATES* 

''P'HE  upathy  and  itmotion  which  iiaturBlly  flow  from  a  jjreat 
-*-  defeat  lay  over  the  t>il  Kegioiis  of  Nortliwestern  Pennsyl- 
vania long  after  the  conipromiae  with  Jnhn  D.  Rockefeller  ia 
1880,  followed^  as  it  wah,  by  Lbo  combination  with  the  Standard 
of  the  great  independent  Bcaboard  pipe  line  which  had  grown 
up  under  the  oil  men*s  encouragement  and  patronage.  Years 
of  war  with  a  humiliating  outcome  had  inspired  the  producers 
with  the  conviction  that  fighting  was  useleiM,  tliat  they  were 
dealing  with  a  power  vei|^ng  ou  the  uuperhunian,  —  a  power 
carrying  concealed  iveapons,  fighting  in  the  dark,  ami  endowed 
with  nn  altogether  diabolic  cleverness.  Stiange  as  the  statement 
may  appear,  there  is  no  disputing  that  by  1884  the  Oil  Regions 
aa  a  whole  looked  on  Mr.  Rockefeller  witli  superetitious  awe. 


The  effect  of  this  dread  was  deplorable,  for  it  intensified  the 
feeling,  now  Mfidespread  in  the  Oil  Regions,  tliat  it  was  useless 
to  make  further  effort  at  a  comVwned  rcHistancc.  And  yet  these 
men,  who  were  now  lying  too  supiue  in  Mr,  Rockefeller's  steel 
glove  even  to  squirm,  \int\  Laid  the  foundation  of  freedom  in  the 
oil  business.  It  h;i8  taken  thirty  yeais  to  demonstrate  the  ines- 
timable value  of  the  efforts  which  In  1884  ihey  regarded  aa 
futile — tJiirty  years  ,to  build  even  a  small  structure  on  the 
foundation  they  had  kid,  though  that  much  has  been  done. 

The  situation  was  saved  at  this  eritical  time  by  individuals 
scattered  through  the  oil  world  who  were  resolved  to  test  the 
validity  of  Mr.  Rockefeller's  claim  that  the  coal-oil  husineas 
belonged  to  him.  "  Wc  have  a  right  to  do  an  independent 
business,"  they  said,  *'  and  we  propose  to  do  it."    They  began 

•  From  Thft  Ilinlorj- of  (he  SLind»rd  Oil  Ct>inpany.  by  tda  M.T*rb«ll,  publijthed 
by  MoCIurc,  PhllliiM  &  Co.,  Nbw  York,  1W>4.    By  permuwion. 
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lis  effort  by  an  attack  on  the  weak  spot  in  ifr.  Rockefeller's 
armor.  The  twelve  years  just  passed  lia<l  taught  tliem  that  the 
realization  of  Mr.  HoekefelLer's  gioat  purpose  had  bveii  made 
possible  by  his  remarkable  mainpulation  o(  Uie  railmads.  It 
WHS  the  relxite  which  had  made  the  Standard  Oil  Trust,  tho 
rebnte,  amplified,   systematized,  glorifted   into  a  power  never 

[uale<l  Iwifore  or  since  hy  any  business  of  the  country.  The 
"rebate  hud  made  the  trust,  and  tho  rel)ate,  in  spite  of  ten  years 
of  combination.  Petroleum  Assm-iations,  Proihicera'  Unions, 
resolutions,  suits  in  equity,  suits  in  quo  warranto,  appeals  to 
Congress,  legislative  investigations  —  the  rebate  still  was  Mr. 
Rockefeller's  most  effective  weapon.  If  they  could  wrest  it  from 
his  bond  they  could  do  business.  'J'bey  had  Learned  something 
olso  in  this  period  —  that  the  whole  force  of  public  opinion  and 
the  spirit  of  the  law  were  iigainst  the  i^hatc,  and  that  the  niil- 
roads.  knowing  this,  feared  expoHUi-e  of  diK(;i'iniinatlon,  and 
could  be  made  to  settle  rather  than  have  their  pi-aetices  made 
public.  Therefore,  said  these  individuals,  we  propose  to  sue 
for  rebates  and  collect  charges  until  we  miike  it  so  harassing 
and  dangerous  for  the  railroads  that  tlicy  will  shut  down  on 
Mr.  Uockefeller. 

The  most  interesting  and  certainly  the  most  influential  of 
tliese  private  casus  \vas  that  of  Sculiekl,  ShuiniLir  &  Teagle, 
of  Cleveland,  one  vt  thy  tirms  which,  in  1870,  entered  into  a 
"joint  adventure"  with  Mr.  Kockefelier  for  limiting  the  out- 
put and  so  holding  up  prices.  The  adventure  had  been  moat 
succcjisfnl.  The  pinfita  were  enormous.  Scofield,  Shurmer  & 
Tvagle  had  made  thirty-four  cents  n  liarrel  out  of  their  refinery 
the  year  before  the  "adventure.'*  Witli  tliti  same  methods  of 
manufacture,  and  enjojing  simply  Mr.  Ilockefeller's  control  of 
tnmsportation  rates  and  the  enhanced  prices  caused  by  limiting 
output,  they  made  §2.02  a  iMirrel  the  first  year  after.  This  was 
the  year  of  the  Standard's  tirst  great  coup  in  refined  oU.  The 
dividends  on  88,000  ixirrels  this  year  were  #222,047,  against 
$41«000  the  year  Ixtfore.  In  four  years  Scofield,  Shurmer  & 
Teagle  paid  Mr.  Kockefelier  $315,345  ou  Lis  investjucnt  of 
♦10,000  —  and  rebates. 
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After  four  yearn  the  Standard  began  to  complain  that  their 
partners  iu  the  adventure  were  refining  too  much  oil  —  the  first 
year  the  books  showed  they  had  exceeded  tlieir  85,000-barrel 
limitation  by  nearly  8000,  the  secoud  year  by  2000,  the  third 
by  lo.OOO,  the  fourth  by  6000.  Dissatisfied,  the  Standard 
demanded  that  the  iirm  pay  them  the  entire  profit  upon  the 
exce&s  refined;  for,  claimed  Mr.  Rockefeller,  our  monopoly  i« 
8o  perfect  that  we  would  have  sold  the  excess  if  you  had  not 
brokeu  the  contract,  consequently  the  profits  belong  to  us. 
ScoHwld,  Shurmer  iS;  Teagle  paid  half  the  profit  on  the  excess, 
but  refused  nioi-e,  and  they  persisted  in  exceeding  their  quota; 
then  Mr.  Kockefeller,  contmlliug  by  this  time  the  crude  supply 
in  Cleveland  through  ownership  of  the  pipe  lines,  shut  down 
on  their  crude  supply.  If  they  would  not  obey  the  contract  of 
their  own  will  they  could  not  do  husiaess.  The  firm  seems  not 
to  have  been  frightened.  "  We  are  sorrj'  that  you  refuse  to  fur- 
nish us  crude  oil  as  agreed,"  they  wTotc  Mr.  Rockefeller;  "we 
do  not  regard  the  limitation  of  85,000  barrels  as  binding  upon  us, 
and  as  we  have  a  large  numlxr  of  orders  for  refined  oil  we  must 
fill  thera,  and  if  you  i-efuse  to  furnish  us  crude  oil  on  the  same 
favorable  terms  as  yourselves,  we  shall  get  it  elsewhere  as  best 
we  can  and  hold  you  responsible  for  ita  difference  in  cost." 

Mr.  Rockefeller's  reply  was  a  prayer  for  hn  Uijunction  against 
the  members  of  the  firm,  restraining  them  individually  and  col- 
lectively "  from  distilling  at  their  said  works  at  Cleveland, 
Ohio,  more  than  85,000  barrels  of  crude  petroleum  of  forty-two 
gallons  each  in  every  year,  and  also  from  distilling  any  more 
than  42,500  barrels  of  crude  petroleum  of  forty-two  gallons 
each,  each  and  evciy  six  months,  and  also  from  distilling  any 
more  crude  petroleum  until  the  expiration  of  six  months  from 
and  after  July  20,  1880,  and  also  from  directly  and  indirectly 
engaging  in  or  being  concerned  in  any  business  connected  with 
petroleum  or  any  of  its  producb*  except  in  connection  with  the 
plaintiff  under  their  said  agreement,  and  that  on  the  final  hear- 
ing of  this  case  the  said  defendants  may  in  like  manner  be 
restrained  and  enjoined  from  doing  any  of  said  acts  until  the 
expiration  of  said  agreement,  and  for  such  other  and  further 
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relief  in  the  premises  ns  equity  con  give."  In  tliis  petition, 
reftlly  retiiarkiilile  for  its  iiin-onsriousncss  of  what  seems  obvious 
,  —  that  the  Hgreemeiit  waH  propnatet'OUH  and  void  because  con- 
fessedly in  restraint  of  trade  —  the  terms  of  the  joint  adventure 
are  renewed  in  a  way  to  illustrate  admirably  the  sort  of  tactics 
with  refiners  which,  at  this  time,  was  giving  Mr.  Rockefeller 
his  extraordinary*  power  over  the  price  of  oil.' 

Scofield,  Sliurjiier  A  Teagle  did  not  hesitate  to  talce  up 
the  gauntlet,  and  a  remarkable  defence  they  made.  In  their 
answer  Ibey  declared  the  so-called  ngreement  Iiad  at  all  times 
been  ••  ultcrlj  void  and  of  no  effect  a*i  Ijciiig  by  its  terms  in 
restraint  of  trade  aiul  agaiitst  public  policy."  They  declared 
that  the  Standard  Oil  Company  liad  never  kept  the  terms  of 
the  agreement,  that  it  bad  intentionally  withheld  the  benefits 
of  the  ailvantnjjcs  it  enjoyed  in  freight  contracts,  and  that  it 
now  was  pumping  crurle  oil  from  the  oil  rc-gions  to  Cleve- 
land at  a  cost  of  alK>ut  twelve  cents  a  barrel  and  chaining 
thera  (Scofield,  Shurmer  &.  Teagle)  twenty  cents.  They  denied 
that  the  Standard  had  tmstaiiied  any  damage  through  them, 
but  claimed  that  tbvir  business  had  been  carried  on  at  a  large 
profit.  "There  is  such  a  large  margin  between  the  price  of 
crude  oil  and  refined/' declared  the  defendants,  "that  the  manu- 
facture and  sale  of  reflned  oil  i&  attended  with  large  profit:  it 
is  impossible  to  supply  the  demand  of  the  public  for  oil  if 
the  business  and  retinericH  of  l>i>th  plaintiff  and  defemlant  are 
carried  on  and  run  to  their  full  eapacilicM,  and  if  the  business 
of  the  defendants  were  stopped,  as  prnyed  for  by  the  plaintiff, 
it  would  result  in  a  atill  higher  price  for  refined  oil  and  the 
establishment  of  more  perfect  monopoly  in  the  manufacture 
4Uid  sale  of  tlie  same  by  plaintiCT."  To  establish  such  a  nio- 
Dopoly.  the  defendants  went  on  to  declare,  had  been  the  sole 
object  of  the  Standartl  Oil  Company  in  making  this  contrai-t 
with  them,  and  similar  ones  with  other  firms,  to  establish 
a  monopoly  and  so  maintain  unnaturally   high   prices,'  and 

>  8»e  A|>pi?[uliz,  Nimiber  42,  Sliuiilanl  (Ml  Conipany'ii  retiUon  for  Relief 
tad  lajnactloo. 

■  8m  A|>peiullx,  NHRiber  -lil,  Aimwer  of  William  C,  Srofleld  «(  al. 
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certainly  Scofield,  Shurmer  &  Teaglo  knew  whereof  they  swore, 
for  they  hod  sliared  in  the  spoils  of  the  winter  of  1876  and 
1877,  and  at  this  very  period,  October.  1880,  they  were  wit- 
nessing an  attempt  to  repeat  the  coup. 

The  charge  of  monopoly  Scofield,  Shurmer  &  Teagle  8U9- 
tAined  by  a  remarkable  array  of  affidavits —  the  most  damaging 
set  for  the  Standard  Oil  Company  which  had  ever  been  brought 
tugettier.  It  contained  the  allidavits  of  various  individuals  who 
had  l)e»u  in  the  refiuiug  business  iu  Cleveland  at  the  time  of 
the  South  Iinprovemeiit  Cumjiaiiy  and  who  had  sold  out  in  the 
panic-  caused  by  iL.  It  conUiiued  a  review  of  the  havoc  which 
that  scheme  and  the  manipulation  of  the  railroads  by  the  StiUid- 
ard   which   followed    it    hud  caused   in   the    refining   tnule  in 

Pennsylvania,  and  it  guve  the  affidavits  of  Jlrs.  B' and  of 

her  sccrctar)-  and  others  concerning  the  circurastoncea  of  hor 
Bale  ill  1878.  The  ai!idavits  fded  by  John  D,  Rockefeller, 
Oliver  H.  Paj-nc,  and  Henry  M.  Flagler  in  reply  to  the  set 
presented  by  Scofield,  Shunner  &  Teagle  are  curious  rending. 
From  the  point  of  view  of  our  present  knowledge  they  deny  a 
number  of  things  now  known  to  bo  true.' 

It  was  not  necessary,  however,  for  the  defendants  t«  have 
presented  their  elaborate  array  of  evidence  to  support  the 
charge  of  intended  monopoly.  The  character  of  the  agreement 
itself  wiw  sufficient  to  prevent  any  judge  from  attempting  to 
enforce  it.  The  amazement  was  that  the  Standard  Oil  Company 
ever  had  the  hardihood  Ut  ask  fur  itB  enfurcemeul.  "That  it 
should  venture  to  ask  the  assistance  of  a  court  ot  equity*  to 
enforce  a  contract  to  limit  the  production  and  raise  the  price  of 
an  article  of  so  universal  use  os  kerosene  oil,"  snid  the  Chicago 
Tribune,  "shows  that  the  Standard  Oil  Company  believed  itself 
to  have  reached  a  height  of  power  and  wealth  that  made  it  safe 
to  defy  public  opinion.**  This  case  is  not  the  only  onu  lielong- 
ing  to  tlio  period  which  goes  to  support  the  opinion  of  the 
Tribune. 

Scofield,  Shurmer  &  Teagle  wore  now  obliged  to  stand  on 
their  own  feet.    They  could  re6nc  all  the  oil  they  wished,  but 

1  See  Appcnillx.  Number  44,  Affidavit  of  Joliu  I>.  Hockefelter. 
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My  must  make  their  own  fi-eipht  contracts,  and  they  found 
rates  w1i«d  you  worked  wiih  Mi*.  Rockefeller  were  Viistly  dif- 
fereut  from  rates  when  you  competed  with  him.  The  agent  of 
the  Lake  Shore  Railroad,  by  which  most  of  their  shipments 
went,  told  them  frankly  tliat  ihuy  could  not  have  ttie  rates  of 
the  Standard  unless  they  gave  the  same  volume  of  hustness. 
The  discrimination  against  them  wns  serious.  For  instance,  in 
I88O1  when  the  Standard  paid  sixty-five  cents  a  bari'el  from 
Clevelaud  to  Chicago,  Scofield,  Shurmer  &  Teagle  paid  eighty. 
From  April  1  to  July  1,  1881,  the  Standiird  paid  fifty-five  cents 
and  their  rival  eighty  cents;  from  July  1  to  N'ovembcr  I,  1881, 
the  rates  were  thirty-five  and  seveaty  cents  respectively,  and  so 
it  went  on  for  tliree  years,  when  the  firm,  despairing  of  any 
change,  took  the  cose  into  court.  This  case,  fought  through 
all  tlie  courts  of  Ohio,  and  in  1886  taken  to  tlie  Supreme  Court 
of  Hie  I'uited  States,  is  one  of  tiie  clearest  and  cleanest  in 
existence  for  studying  all  the  factors  in  the  rebate  problem  — 
the  argument  and  pressure  by  which  the  big  shipper  secures 
and  keeps  his  advimtage,  the  theory  and  defence  of  the  rail- 
road in  granting  tlie  discriminatiim,  the  theory  on  which  the 
tofTering  small  shipper  protests,  and  finally  the  law's  point  of 
Tie*.  The  first  trial  of  the  case  was  in  the  Court  of  Common 
Pleas,  and  the  refiners  won.  The  railroad  then  appealed  to  the 
Diatrict  Court  (the  present  Circuit  Court),  where  it  was  argued. 
So  "  important  and  difficult "  did  the  judges  of  the  District 
Court  find  the  questions  involved  to  be,  that  on  the  plea  of  the 
nilroad  they  sent  their  findings  of  the  facts  in  the  case  to  the 
Supreme  Court  of  the  state  for  decision,  —  a  privilege  tlicy  had 
under  the  law  in  force  at  that  time. 


Now.  as  a  matter  of  fact,  other  propositions  in  this  same  set 
from  which  the  above  are  quoted,  find  that  Scofield.  Shurmer 
ft  Teagle  offered  the  railroad  exactly  the  same  facilities  as  the 
Standard,  a  switch,  loafling  racks,  exemption  from  loss  by  fire 
or  accident.'  "The  manner  of  making  shipments  for  plaintiffs 
a&d  for  the  Standard  Oil  Company  was  precisely  the  same, 

*  6«  Appendix,  Number  45. 
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and    the  only  thing  to    clisttngniflh  the  business   of    the   oni 
from  the  other  wna  thft  aggregate  y^^arly  amounts  of  freigh 
sliippoil,"  said  Judge  Aiherton,  of  the  Supremo  Court,  who  gave 
the  decision  on  the  findings  of  fact,  and  he  held  in  common 
with  his  predecessors  tliat  n  rebnte  on  account  of  volume  o 
business  only  was  "  ii  discrimination  in  favor  of  capital,"  an 
contrary  to  a  sound  public  policy,  violation  of  that  equality  o; 
righw  guaranteed  to  every  citizen,  und  a  wrong  to  the  di*j 
favored  pe]*8on.    *'  We  hold,  .  .  . "  he  said,  "  that  a  discriraiatw 
tion  in  the  late  of  freights  re-sting  extensively  on  such  a  basit 
ought  not  to  be  sustiOned.    The  jjriiiciple  is  oppoisecl  to  souuii 
public  policy.    It  would  build  U])  and  fusLer  monopolies,  adq 
largely  to  the  accumulated  power  of  capitsd  and  money,  and 
drive  out  all  entei'pnse  not  Imuked  by  overshadowing  wealth- 
With  the  doctrine,  as  ccntended  for  by  the  defendants,  reco^ 
nized  and  enforced  by  the  courts,  what  will  prevent  the  grcati 
grain  interest  of  the  Northwest,  or  the  coat  and  iron  interes' 
of  Pennsylvania,  or  any  of  the  great  commercial  interests 
the  country  bound  together  by  the  power  and  influence  of  a| 
gregated  wealth  and  in  Icagne  with  the  railroads  of  the  Ian 
driving  to  the  wall  all  private  enterprise-s  struggling  for  exis 
enee,  and  with  an  iron  hand  tlirustiiig  back  all  but  themselves?** 
Judge  Atherton  was  scathing  enough  in  his  opinion  of  the  coq' 
tract  between  the  Lake  Shore  and  the  Standard.    Look  at  it,  hi 
said,  and  sec  just  what  is  shown.    In  consideration  of  tlio  cota< 
pany  giving  to  tlio  railroad  its  cntira  freight  business  in  oil 
they  transport  this  freight  about  ten  cents  a  barrel  cheapei 
than  for  any  other  customer.    "The  understanding  was  to  keej 
the  price  down  for  the  favored  customer,  bat  up  for  all  othenii 
and  the  inevitable  tendency  and  effect  of  this  contract  was  to 
enable  the  Standard  Oil  Company  to  establish  and  maintain  an 
overshadowing  monopoly,  to  ruin  all  other  operators  and  drivi 
them  out  of  business  in  all  the  region  supplied  by  the  defend* 
ant's  road,  its  branches,  and  connecting  lines." 

Judge  Atheiton  was  particularly  hard  on  the  portion  of  tU 
contract  *  which  ple'dged  the  Standard  to  give  the  Lake  Sbo 

'  Namber  2U,  FiiicIiDgs  of  Facia.    .See  Apixrndlx,  Number  45. 
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ali  its  freigbt  in  rctiii-n  for  the  rebates,  and  for  this  reason:  In 
1888  a  new  road  Westwanl  was  ojjened  from  Cleveland,  the 
New  York,  Ciuciunati  &  St.  Louis.  It  might  btcoiue  au  active 
competitor  in  Inmspurtiug  petroleum  for  uusLumen;  other  thnn 
the  Standard  Oil  Company.  It  might  establish  such  a  tariff 
of  rates  that  other  operators  in  oil  might  successfiiUy  compote 
Hitli  the  Standard  Oil  CompaTiy.  To  prevent  this,  the  Lake 
Shorn  nmd,  on  tho  completion  of  the  new  road,  eriteieil  into 
a  tariff  arrangement  giving  to  it  n  portion  of  the  Westward 
sbipmentji  of  the  Standard  Oil  Company,  on  condition  of  its 
uniting  in  carr)-ing  out  the  understanding  in  regard  to  rebates 
to  the  Standard  Oil  Company.  "How  peculiar  I"  exclaimed 
Judge  Allierton.  "  The  defendant,  by  a  contract  made  in  1875, 
was  entitled  to  all  the  freights  of  the  Standard  Oil  Company, 
and  yet,  say  the  Distrif  t  Court,  *  for  the  purpose  of  securing 
the  tfreat'-r  part  of  said  tnulc"  they  entered  into  a  contract  to 
divida  with  the  new  railroad,  if  Iho  latter  would  only  help  to 
keep  the  mtes  da^^'n  for  the  Standard  and  up  for  everybody  else." 
Such  a  contract  so  carried  out  wan,  in  the  opinion  of  the  court, 
"not  only  contrarj*  to  a  Boun<l  public  policy,  but  to  the  lax 
demands  of  the  commercial  honesty  and  ordinary  methods 
of  biLsinc.'ts." 

Another  fact  found  by  the  District  Court  incensed  Judge 
Atherton.  This  was  that  the  contract  "was  not  mode  or  con- 
ttnuetl  with  any  intention  on  the  part  uf  the  defendant  to  injure 
the  plaintiffs  in  any  manner."  It  docs  not  "  niiike  any  difference 
in  the  case,**  be  declared.  ''The  plaintifls  were  not  doing  busi- 
ness in  1875,  when  the  contract  was  entered  into,  aud,  of  course, 
it  was  not  made  to  injure  them  in  particular.  If  a  man  rides  a 
dangerous  horse  into  a  crowd  of  people,  or  discharges  loaded 
firearms  among  them,  he  might,  with  the  Ramo  propriety,  select 
the  man  he  injures  and  say  he  had  no  ijiteutiou  of  wounding 
him.  And  yet  the  law  holds  him  to  have  intended  the  prob- 
able consequences  of  his  unlawful  act  as  fully  aw  if  purposely 
dircctcti  against  the  innocent  victim,  and  punishes  him  accon!- 
ioglv.  And  this  contract,  nmdo  to  build  up  a  monopoly  for  the 
Standard  OU  Company  and  to  drive  it«  competitors  from  the 
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field,  it!  just  as  unlawful  as  if  its  provisious  bad  1>een  aime^ 
direct]}*  against  the  iiiturBstfi  uf  the  jilaintifTs."  ^ 

Having  lost  their  case  in  the  Supreme  Court  of  the  statOi 
the  l-akB  Shore  now  appealed  to  the  Supreme  Court  of  th< 
United  States,  and  the  rccnrd  was  liled  in  November,  1886, 
It  waa  never  heuitl ;  the  milroad  evidently  eoncludcd  it  wai 
useless,  and  finally  withdrew  its  petition,  thereby  accepting  thfl 
decision  of  the  Supreme  Court  of  Ohio  restraining'  it  from  fur 
thcr  diftcriminatinn  against  Scofield,  Shurracr  &  Teagle. 

This  case,  which  was  before  the  public  constantly  during  th< 
8tx  or  seven  years  following  the  bi^ealiing  np  of  the  Producerff 
Union,  in  which  the  Oil  licgions  presented  no  united  front  U 
Mr.  RockcfollfiV,  served  to  keep  public  attention  on  llie  ruinom 
effect  of  the  rebate  and  to  Ktrengtben  the  feeling  that  drastlo 
legislation  must  be  taken  if  Kir.  Koekefeller's  exploit  was  to  bq 
prevented  in  other  IndustrieB. 

One  other  case  came  out  in  ttiia  war  of  individuals  on  th( 
rebate  system,  which  heightened  the  popidar  indignation  ngainat 
the  Standard,  ft  was  a  case  showing  that  the  Standard  Oil 
Company  had  not  yet  abandoned  that  unique  feature  of  its  rail- 
road contracts  by  which  a  portion  of  the  money  which  othet 
people  paid  for  their  freight  was  handed  over  to  them  I  Thij 
peculiar  development  of  the  rebate  sj-stem  seenos  to  have  b* 
louged  exclusively  to  Mr.  Hockefeller.  Indeed,  a  cai'eful  seaicb 
of  all  the  tremendous  mass  of  materials  which  the  various  inves- 
tigations of  railroads  produced  shows  no  other  case— so  far  at 
the  writer  knows- — of  this  praetioc.  It  was  the  clause  of  tin 
South  Improvement  contracts  which  provoked  the  greatest  oufr 
cry.  It  was  the  feature  of  Air.  Ciwsatt's  revelations  in  187T 
which  dumfounded  the  public  and  which  no  one  would  believQ 
until  tliey  saw  the  actual  agreements  Mr.  Cassntt  presented^ 
The  Oil  Regions  as  a  whole  did  not  hesitate  to  say  that  they 
believed  this  practice  was  still  in  operation,  but^  naturally^ 
proof  waa  most  difficult  to  secure.  The  demonstration  came  iQ 
18f)5.  through  one  of  the  most  aggressive  and  violent  inde' 
pendents  which  the  war  in  oil  has  pnxluced,  Geoige  Kico, 
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M&rictta,  Ohio.  Mr.  Rice,  on  oil  producer,  had  huilt  a  re6nery 
at  MarietUi  in  1873.  He  jiold  his  oil  in  the  state,  the  West,  ami 
South.  Six  years  later  his  business  was  practically  stopped  by 
u  sudden  raise  in  rates  on  the  Ohio  roads  —  an  advance  of  fully 
litO  pvr  cent  being  made  on  freights  from  Marietta,  where 
there  were  aereral  imleiieudent  reflnerieit,  although  no  siniilar 
advance  was  made  innn  Wheeling;  and  Cleveland,  where  the 
Standard  refineries  were  located.  These  discnuiinatintis  were 
fully  shown  in  an  inTestigntion  by  the  Ohio  State  I^egislature 
in  1879.  From  that  time  on  Mr.  Kico  ivas  in  constant  diffipulty 
nbuut  rates.  Ho  seems  to  have  taken  rebates  when  he  rx]idd 
get  them,  but  he  could  never  get  anytliing  like  what  his  big 
competitors  got 

Id  188.3  Mr.  Rice  began  to  draw  the  crude  supply  for  his 
retiaer}*  from  bis  ovm  production  in  the  Maeksburg  6eld  of 
Southeastern  Ohio,  not  far  from  Marietta.  The  Standard  had 
not  at  that  time  taken  itji  pipe  lines  into  the  Macksburg  held ; 
the  oil  was  gathered  by  a  line  owned  by  A.  J.  Brundred,  and 
itarried  to  the  Cincinnati  &  Marietta  Uailruad.  Now.  Mr.  UruD' 
dftid.  bad  made  a  contract  witli  this  railroad  by  which  his 
oil  was  to  Ik  carried  for  fifteen  cents  a  barrel,  and  all  other 
shippers  were  to  pay  thirty  cents.  Kice,  who  conveyed  his  oil 
to  tJiQ  militiad  by  his  own  piiie  line,  got  a  mlo  of  twenty-five 
oenta  by  using  his  own  tank  cur.  Later  he  succeeded  in  get- 
ting^ a  rate  of  17  J  cents  a  ban-el.  'J'lius  tlie  rebate  system  was 
nlablished  on  this  road  from  tlie  opening  of  the  Macksburg 
field.  In  1883  the  Standard  Oil  Companj'  took  their  line 
into  tlie  field,  and  soon  after  Rnindred  retired  from  the  pipe 
line  business  there.  When  he  went  out  he  tried  to  sell  the 
Standard  people  his  contract  with  the  railroad,  but  they  re* 
fused  iU  They  describe  this  contract  as  the  worst  they  ever 
saw,  but  they  seem  to  have  gone  Mr.  Ilrundred  one  better,  for 
they  immeiliately  contracted  with  the  road  for  a  rate  of  ten 
cants  on  their  own  oil.  instead  of  the  fifteen  cents  he  was 
getting,  and  a  rate  of  tbirty-Bve  on  independent  oil.  And  in 
addition  they  asked  tliat  the  extm  twenty-fivo  cents  the  inde- 
pendents paid  he  iHrnM  over  to  them.'    If  Uiis  was  not  done  the 
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Standard  would  be  uuder  the  painful  necessity  of  taking  awaj 
its  shipiueiiU  imd  building  pipe  Lioea  to  Marietta.  The  Ciocin* 
D&ti  &  MarietUi  Railroad  at  that  tinie  was  iu  the  hands  of 
receiver,  one  Phitieas  Pease,  described  as  a  "fussy  old  gentle-* 
man,  proud  of  his  position  and  fund  of  riding  up  and  down  tiie 
road  in  his  private  car."  It  is  probably  a  good  descripliou. 
Certainly  it  is  evitUmi  from  whnt  follows  that  the  receiver  was 
much  "fussed  up"  ethically.  Anxious  to  keep  up  the  iucome 
of  his  road,  Mr.  Pease  finally  uonaented  to  the  arrangement 
the  Standawl  demanded.  But  he  was  worried  lest  bia  immond 
arrangement  be  dragged  into  court,  and  wrote  to  his  counsel, 
Ed^vard  S.  Kapallo,  of  New  York  City,  asking  if  there  was  any 
way  of  evading  conviction  in  case  of  discovery. 

I'pon  my  taking  |>os:tcM(ioTi  of  this  rooA  [Iho  recemr  wrote],  the 
qiwittioii  CAitic  up  0.4  t»  wlieliiT  I  would  agi-^«  tn  earn,-  llie  HtunriiLrrl  CotH' 
]jiinv's  oil  to  Mnrietta  tor  l«ii  cents  s  burrel,  in  ii>i>ii  of  their  luyiiifi;  *  |n[>e 
Iiii«  and  pipiug  tla-ir  oil.  I,  uf  couivi?,  o&M-utetl  tu  tliis.  as  the  muitu-  hail 
l>ren  fully  Ullc«d  ovt-r  with  tlie  Wt-Hicm  ft  Lake  Erie  Koilrond  Company 
l)f.for(>  rny  inking  potui'HAitiii  uf  tli«  road,  and  I  wanted  all  the  revunuc  thnt 
could  be  hnd  io  tfaia  tr»d«. 

Mr.  0'l)uy,  iiiuiiiiger  uf  tlic  Staudurd  Oil  Couipuuy,  met  tbo  general 
freight  agent  of  the  'VV'pst^'ni  &  Ijike  Krie  IlAilro&d  and  oiir  Mr.  Terry, 
At  Toledo,  about  February  la,  and  inftdc  an  agreement  (vt-rbal)  to  cany 
tli«ir  oil  at  t*n  cent*  per  harrcl.  Bui  Mr.  O'Day  conipellpd  Mr.  Terry  to 
make  a  thirty-five  (viit  nilt*  on  ail  otliur  oil  (^oitig  tu  MariotU.  uuil  tliut  we 
dbould  make  tbo  rebate  uf  twenLy-dve  ccnta  p«r  barrel  on  oil  oil  shipped 
by  other  pnrticii,  and  that  the  rebat«  shouUl  be  paid  over  to  t1i«m  (the 
Standard  Oil  Company),  thus  Riving  us  ten  cents  per  barrel  for  all  oil 
flhipited  to  Marietta,  and  ihe  n.*bul«  of  twenty-fivo  cents  per  barrel  going 
to  thr*  .Stnndnrxl  Oil  Comiiany,  making  that  poinpaiiy  say  twenty-five  dnIUrs 
per  day  tli-ar  money  on  Gi^orge  Kioe'a  oil  alone. 

In  order  to  save  thv  oil  trade  along  our  line,  und  eapecially  to  »avo  the 
Standard  Oil  trade,  which  would  amount  to  seven  timeii  ««  inui-h  as  Mr. 
Rice's,  Mr.  Terry  verbally  agreed  to  the  arrange  men  t,  which,  upon  his 
report  to  me,  I  reluctantly  acquii-Hced  in.  feeling  that  I  could  not  afford  to 
lixM  till-  sbipninut  of  700  bnrreli  of  oil  [>er  day  from  th«  Standard  Oil  Com- 
puf.  Hut  when  Mr.  Terry  iutucd  inf^itruoliomi  that  on  and  »ft«r  Fi-b~ 
niaiy  28  the  rate  of  oil  would  ho  thirty-five  rents  per  barrel  to  Marietta, 
George  Rice,  who  has  a  refinery  in  Marietta,  v«ry  naturally  called  od  m6 
y«at«rday  au<)  notified  mv  that  be  woul<]  not  submit  to  llu)  ndvauoe, 
bccauM  the  business  would  not  juitify  it>  and  that  the  move  was  autdo  by 
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tha  Standard  Oil  Company  to  cruHh  Iiiin  cut.  (Too  true.)  &(r.  Ricv  said  : 
"Iwn  willing  to  i-ontinue  ihf  17 J  cent  rate  which  I  have  been  paying  from 
Decwnjhwr  to  this  tlftte."" 

Now,  the  question  naturally  preevnte  itiwlf  to  my  mind,  if  Geor^  Rice 
should  Ki^  01  to  proaeciile  tbc  cnt)<>  uii  thi-  ground  of  unjust  difiLTiminution, 
would  the  receiver  be  held,  aa  the  nianng^r  of  this  propr-i'tf,  for  riolntion 
of  the  lawV  Whil«  I  am  dptermiiied  to  uae  all  honoritble  incatiH  to  iwcunt 
traffic  for  th*>  cuuipany,  I  am  not  willing  to  do  an  iDi^khI  act  {if  this  can 
be  c»ll«d  illegal),  and  luy  tliia  company  liable  for  dani»gc«.  Mr.  T«rry  ia< 
able  to  expUin  all  minor  f]n<-.ition!i  relattre  to  thia  matter.* 

Mr.  Rajiallo.  after  conatilting  his  partner  and  "representa- 
tive boadholdera,"  "  fixed  it"  for  the  receiver  in  the  following 
amazing  UecUivu: 

Tou  may,  wilh  pvopriely,  allow  the  Standard  Oil  Company  to  charge 
tnwoty-five  cent*  per  barrtil  for  all  oil  transported  throngh  their  pipes  to 
four  road  ;  and  1  iiii<l«nitarid  fnini  Mr.  Tvrry  that  it  iit  ])nictirable  to  bo 
arrange  Ihv  details  tlint  the  company  can,  in  efTwt,  collect  this  (linvt  witli- 
nal  ibi  [>At^ing  Ibrougb  your  IiiindH.  Y'ou  may  agree  to  carrj'  all  niich  oil 
of  the  Slundfird  Oil  Company,  nr  of  others,  dtdivprcd  to  your  road  through 
Ibeir  pijarH,  at  ten  cents  jwr  btirr<r1.  Vou  rniiy  ulao  charge  all  other  nhippera 
Ihirty-fiv-o  c«nl«  jwr  hurrvi  In-ight,  i-i*"  ihonr/h  tAcy  dclitrr  oil  tv  ^our  road 
UrouffA  their  ovn  pipes;  and  this,  I  gather  from  your  letter  and  from 
Mr.  Terry,  would  inclnde  Mr.  Rloc.* 

Now,  how  was  this  to  be  doae  "with  propriety"?  Simply 
enough.  The  Statidurd  Oil  Company  wai>  to  be  charged  ten 
ceuta  per  barrel,  less  an  aiuount  equivalent  to  twenty-iive  centa 
per  btirrel  upon  all  oil  ^btpped  by  Itice.  '*  Provided  your  ac- 
counts, bills,  voueliors,  etc.,  are  consistent  with  the  real  anunge- 
tnent  actually  made,  you  will  incur  no  personid  responsibility 
by  carrying  out  such  an  arrangement  as  I  suggest."  Even  in 
case  the  receiver  waa  discovered  nothing  would  happen  to  Am, 
ao  decided  the  coungcl.  "  It  is  possible  that,  bj*  a  proper  appli- 
cation to  the  court,  itoroc  person  inay  prevent  yon,  in  futura, 
from  permitting  any  disc ritni nation.  Even  if  Mr.  Rice  should 
compel  you,  subsequently,  to  refund  to  liim  the  eicesa  chaise 

>  Pruceedlnga  in  Relation  U>  Tnuta.  Hoiuo  of  KoproacntAtlTM,  1888,  Ileport 
Xo.  3tl?.  pp.  67A-67B. 

1  Sec  Appendix,  Nambar  40.  Lctt«r  of  Edward  8.  Rapallo  to  G«n«ral 
rUaeu  I'eaM,  recelter  CltiTelaod  A  Marietta  Railroad  Compimy. 
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ovor  the  Standartl  Oil  Company,  the  result  would  not  be  a  low . 
to  your  rond,  taking  into  consideration  the  receipts  from  th«.] 
Standard  Oil  Company." 

Fyrtified  by  his  counsel.  ReccivcT  Poaae  put  tlie  ftrrangement] 
ijito  force,  and  Ivegimiing  with  Maich  20,  1885,  a  joint  agent  of' 
the  Standard  pipe  line  and  of  the  Cincinnati  •&  Marietta  road 
collected  tliirty-five  cents  per  barrel  on  the  oil  of  all  iiidei>endeiit 
shippers  from  Macksbuig  to  Marietta.  Ten  cents  of  this  sura 
he  turned  over  to  the  receiver  and  twenty-five  cents  to  the  pipe 
line.  When  Mr.  Hicc  fouiul  that  the  rate  was  (certainly  to  lie 
enforced  he  be^n  to  build  a  pipe  of  his  own  to  the  Mufkingiini 
Kiver,  whence  he  was  to  ship  by  barge  to  Marietta.  By  April  26 
he  was  able  to  discontinue  his  shipments  over  the  Cincinnati 
&  Marietta  road.  This  was  not  done  until  a  rebate  of  twenty- 
five  cents  ft  barrel  had  been  paid  to  the  Standard  Oil  Company 
on  1360  barrels  of  his  oil,  — *340  in  all. 

Mr.  Rice,  outraged  as  he  was  by  the  discrimlmitioii,  was 
looking  for  evidence  to  bring  suit  against  the  receiver,  but  it 
was  not  until  October  that  he  was  ready  to  take  the  matter 
into  court.  Oa  tlie  13th  of  that  month  he  ajipliod  to  Judge 
Baxter  of  tho  United  Stati's  Circuit  Court  for  an  order  that 
Phinoas  Pease,  receiver  of  tho  Cleveland  &  JMarietla  Kail- 
road,  report  to  the  court  touching  his  freight  rates  and  other 
matters  complained  of  in  the  application.  The  order  was 
granted  on  the  same  day  the  application  was  made.  It  was 
specific.  Mr.  Pease  was  to  report  hi.i  rates,  drawliacks,  methods 
of  accounting  for  discrimination,  terms  of  contracts,  and  all 
other  details  connected  vnth  his  shipment  of  oil.  No  sooner 
was  this  order  of  the  court  to  Receiver  Pease  known  than  the 
general  freight  agent,  Mr.  Terry,  hurried  to  Cleveland,  Ohio, 
to  meet  Mr.  O'Day  of  the  Standard  Oil  Company,  witli  whom 
he  bad  made  the  contract.  The  upshot  of  that  interview  was 
that  on  October  29,  twelve  days  after  the  judge  had  ordered 
the  contracts  produced,  a  check  for  #340,  signed  by  J.  R.  Camp- 
bell, Treasurer  {a  Standard  pijie-line  oflicial),  was  received  from 
Oil  City,  head()iiartors  of  the  Standard  pipe  line,  by  the  agent 
who  hid  been  collecting  and  dividing  the  freight  money.   This 
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chnck  for  ?340  was  tbe  amount  the  pipe  line  hod  received  nn 
Mr.  Kii:e*B  sliipments  between  March  20  and  April  25.  'Hie 
agent  was  instructed  to  send  the  money  to  the  receiver,  and 
htter,  by  order  of  the  court,  the  money  wiia  refunded  to  Mr. 
Rice.    Hut  tbo  Standard  was  not  out  of  the  si-rape  so  easily. 

Receiver  Pease  filed  hts  report  on  November  2,  hut  the  judge 
found  it  "evasive  and  unsatisfactory,"  and  further  information 
WE8  asked  for.  Finally  ihc.  judge  succeeded  in  necuring  the 
coiTcapondence  between  Mr.  Pease  and  ^Ir.  Rapallo,  quoted 
fttKive,  and  enough  other  facts  to  show  the  nature  of  the  dis- 
criniination.  lie  lost  uo  tiaie  in  pronouncing  a  judgment,  and 
he  did  not  mince  his  wonls  in  doing  it: 

But  why  sliould  Rine  Iw  miiiired  to  pay  2Sn  per  cent  more  for  tbo 
tArriiif^  of  his  oil  than  wan  exacted  front  hia  compvtiUir?  Thr^  ftimw^r  is 
Ibat  llM-rphy  th«^  n.-ci'ivrtr  noiild  iiicrciwo  his  fttrning*.  Thin  pTiri\i^nw  is  not 
iru«;  bat  suppose  it  was,  would  that  fact  juittify.  or  fveti  niitiKutv.  tho 
injufitirc  dnas  to  lUce?  May  a  receiver  of  a  court,  in  tlu-  mnnn^iiieiit  of 
a  railroad,  tiiiu  dixcrirtiinaU-  htrtwi.vn  prirtloH  havin};  c-i|iial  clftim  upon  hiyi. 
becauM  therobr  ht>  cnn  accumulati-  iiiinx^y  for  thi-  litigants?  It  liatt  lf«cn 
npeat«<ily  adjudf^d  tliat  he  oannot  legally  do  bo.  Ituilronds  are  conHtructed 
for  th«  commoii  and  t.-Tjunl  bciipfil  uf  all  ihtsoiib  wialiuig  to  uvajl  tliem- 
tidvn*  of  the  facililii -s  wliirh  tlicy  ufforti,  Wliilc  Hie  li-gal  tillo  ttucrpof  is 
in  tbc  rorjKiration  of  iiidiviiliiAlu  owning  them,  and  to  that  extent  priTfttd 
pro(>er1y.  tliey  are  by  the  law  and  conaent  of  thp  owntm  d(^dicat«d  to  the 
(niblic  use.  By  its  cliarti?r  aod  thii  geui-rul  coiitviiiptpram-ous  luws  of  tbu 
•Ut«  wbich  coiislitiiM  the  contriict  bi;twf«ii  thn  )iuhlii-  and  the  railroad 
enmiMtny — tb«i  Atalc,  in  consid^rulion  of  th«  undertaking  of  the  corpo- 
ratora  to  build,  equip,  kvop  in  repair  and  operate  said  road  for  the  public 
aeeommndation.  aiithnmod  it  to  demand  rroaonable  conip<>ii»atiuti  Crom 
efvrj  one  availing  himself  of  it»  facilities,  for  the  fn^n-iop  rendered.  But 
Uii>  fntnchtHe  Ciirried  with  it  otber  inid  c<irrt>lative  obligations. 

Among  these  ih  the  obligation  to  carry  for  e^ery  person  offering  busin'^ss 
nnder  like  ctreuniatances.  at  the  aamc  ratu.  All  luijust  diecrirui  nation  a  an* 
in  rioUtiou  of  th«  sound  public  policy^  and  are  forbidden  by  law.  We  have 
had  frequent  occoaions  to  enunciate  and  enforce  this  doctrine  in  the  post  few 
yean.  If  it  were  nut  so.  the  managers  of  railways  in  collusion  with  olhcre  in 
coiDiDand  of  large  citpital  could  control  the  buidne.9M  of  the  country,  at  least 
to  the  extent  that  the  bnsinem  was  dc[>endent  on  railroad  transiHirtstion 
for  ilN  ou'-ceas,  and  make  ai>d  nninake  the  fortunes  of  men  at  will. 

Tlie  idea  is  justly  abhorreut  to  all  fair  minds.  Xo  such  dangeroua 
power  can  bo  tolerated.    Except  in  tha  modua  of  using  thorn,  every  cittz«n 
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1)3»  tha  Kuine  right  to  demand  the  BcmiM>  of  rallroarlit  on  equal  tenu*  IbatJ 
they  have  to  tba  ub<-'  of  IV  ptililic  highway  or  Uiw  gor^^rnmeiit  innils.     And  I 
hence  whvn,  in  the  vici&titudoH  o(  bu-tinesn.  a  railroad  i!ori>oratio[i  t>eaomi>ft  { 
inxolveiit  arid  i^i  npiz^d  by  th«  <;oitrt  and  jiIocmI  in  the  liandii  of  a  receirer 
t»  ho  l>y  him  opet-tktod  pcMilitig  the  lit.igulion,  nnd  uiit-iL  Ihtf  rights  of  tha 
litigants  van  l>*>  judiciiiUy  UHwrt:iiii<Hl  HiifJ  doclarcd,  the  court  is  an  much 
hound  lu  prok-ct  the  [nihltu  int^reHts  tlierein  as  it  is  to  prot«ct  and  enformi 
the  rightA  of  the  mortgagfTB  and  mortgagees.    But  after  the  ruceiver  hail 
]wrformed  all  obligations  due  the  public  and  ercry  mt-mber  of  it  —  that  ]a\ 
to  say,  aftur  c»rryiny  piiawnKipn!  and  frt-ight  oHviwl,  for  »  reawmablw  TOrn- 
peiifiuuun  not  vxct'udin^  th«  umxiniuni  authoriiced  by  law.  if  such  maxi- 
mum rat*5  shall  liava  been  pr<»scribed,  upon  B<ituil  term^i  to  all.  be  may 
niMkA  for  tht;  liliguntd  as  uiiich  moni'y  ob  the  road  thus  nianngcd  la  capable 
of  earning. 

But  all  fttlenipt«  to  oocumulate  money  for  the  bf nefit  of  coiporatnra  orj 
their  crediton,  by  making  onn  nhipper  pay  tribute  to  hia  rival  in  buaiTi«<, 
at  the  rat«  of  tw«nty-tiv«  dollars  per  day,  or  any  greater  or  lem  sum, 
thervby  enriching  uuu  and  iini^<overiisliiu;;  aiiuUivr.  is  a  grow,  illegal,  iuex* 
cuMtbU'  abuiiA  of  a  public  innsl,  that  cults  for  tlie  sev'!rf*:it  rt^prpliontioii. 
The  discrimination  coinpiained  of  iti  this  case  i«  so  wanton  and  oppreasiva 
i(  could  burtlly  hiiv"  Iwrn  nrcpted  by  an  honest  inxn  having  dii«  n-gard 
tor  th«  riglitB  of  other?,  or  cL>uucdfd  by  a  just  and  eonipeteiit  receiver  who 
comprflhended  the  nature  and  reBponttihility  of  biH  oS\cr  ;  and  a  judge  who 
would  tolernti>  such  a  wronf^  or  rvtnin  a  rL-ccivcr  capuble  of  pcqwtrnting  it 
ought  to  be  impeachiHl  itnd  d>:gradcd  from  his  |K>sltion.  | 

A  good  deal  more  might  i-j  tiaid  in  condeniHAtion  of  the  unparalleled 
wrong  compluined  of,  but  we  forbear.  The  reoeiver  wiUI)«  removed.  The 
mniCor  will  b«  refern-d  to  a  miist^^r  to  as^^crtain  and  report  the  amount 
that  has  becj]  as  aforr-tiaicl  iinlHwfiilly  exacU-^l  by  t)iK  n-crirer  from  Ktcr, 
which  sum,  when  ag^^ertained,  will  be  repnid  to  him.  The  master  will  also 
iuquiru  and  report  whether  any  [tart  of  the  money  ocrllected  by  the  receiver 
from  Rice  has  bt^i^n  paid  to  the  Standard  Oil  Company,  and  if  ao,  how-J 
mnrh,  to  the  end  that,  if  .iny  »uch  payment*  hav*  be«>n  made,  suit  may  !>•] 
ioslituted  for  it«  recovery.^ 


On  December  18  George   K.  Niwh,   a   former  governor   ofj 
Ohio,  was  appointed  master  commissioner  to  take  testimony  an<t^ 
clear  up  the  point  doubtful  in  the  judge's  mind  —  to   whom 
had  the  extra  money  paid  by   Kice  been  paid;    the  receiver 
declared  that  he  never  paid   the  Standard  Oil  Company  any 

<  Proceedings  tn  Relation  to  'IViisU,  Ilou»e  of  RcpreaentatiTcs,  1880.  liepoi 
N.>.8I12.  pp.  577-57a 


part  of  Rico'a  money.  Mr.  Knsh  Rumninnixl  a  large  nun)l)er  i>r 
witnesses  anil  gradually  iiiitniigtcd  the  story  tuld  above.  Mr. 
Pease  spoke  ii-uly.  he  had  never  paid  the  Standard  Oil  Com- 
pany any  part  of  Mr.  Kice's  money.  A  joint  agent  of  the  rail- 
road and  the  pipe  line  had  been  appointed,  at  a  aalar}'  of 
eighty-fiTe  dollars  a  month,  HJxty  dollars  paid  by  Pease  and 
twenty-five  dollars  by  the  Rtflndard,  who  collected  the  freight 
on  independent  shipmeiUs  and  divided  the  money  between  the 
two  parties.  It  was  from  this  agent  that  it  was  learned  that, 
twelve  days  after  Judge  Baxter  ordered  Receiver  Pease  to 
bring  bia  contracts  into  court,  the  money  [>aid  on  Mr.  Itice's 
oil  had  been  returned  by  the  Standard  Oil  Company.'  While 
the  investigation  in  regard  to  Mr.  Rice's  oil  was  going  on,  eom- 
plaintfl  came  to  CommisAioncr  Notth  from  two  other  oil  works 
at  Marietta  that  they  had  been  suffering  a  like  discrimination 
for  a  much  longer  time.  The  commissioner  investigiited  the 
cases  and  found  the  complaints  justified.  The  .Standard  Oil 
Company  had  received  $649.15  out  of  the  money  paid  by  one 
coDceru  to  the  railroad  for  carrying  its  oil,  and  $639.75  out  of 
the  sum  paid  by  another  concern  I  Both  of  these  sums  were 
retamed  by  the  Standard.' 

Of  course  the  case  aroused  violent  comment.  In  1888  it 
came  before  the  Congressional  Committee  which  was  investi- 
gmiing  trustii,  and  an  cfToit  was  made  to  explain  the  hventy-five 
cents  extm  as  a  charge  of  the  pipe  titie  for  carrying  oil  to  the 
railway.  Now,  the  pnictice  in  vogue  in  the  Oil  Regions  then 
and  now  is  that  the  purehaur  of  the  oil  pays  the  pipe-line  charge. 
Th«  railroad  has  nothing  to  do  with  it.  Even  if  the  Standard 
Oil  Company  puts  a  tax  on  railroads  for  allowing  tlicm  to  take 
oil  carried  by  its  pipe  lines  —  thus  collecting  double  pay  —  the 
Ux  would  not  apply  in  Mr.  Rice's  case,  for  the  oil  came  to  the 
Cincinnati  \  Marietta  road  nut  through  Standard  pipes  but 
tiirough  Mr.  Itice's  own  piiws. 


'  S«e  Appen<lix.  Siiniber47,  TwUmoiiy  of  ¥.  G.  Carrel,  frel^t  agent  of  ibe 
Ckvclaiid  A  Mork-tui  liailroiul  Cuuiiiany. 

•  S«  Apiwndix.  Sanibur  4*,  Ii«pott  o(  ihe  Spweial  Ma»tf«  rommiwiouet 
Oenqt*  K.  Naali  to  t)ie  Circuit  Court. 
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THE  BUILDING  AND  THE  COST  OF  THE  UNION 

PACIFIC » 

TT  was  not  long  afttr  the  passagn  of  the  Act  of  1862  that  work 
J-  under  it  Iiegmi.  The  Central  Pacitic  Railroad  Company,  to 
which  the  building  of  the  western  end  of  the  lino  waa  assigned, 
had  been  oiganized,  in  1861,  under  Califoruia  state  law.  On 
October  7.  18ti2,  it  formally  aeceptwl  the  termn  offered  by  Con- 
gress, niid  the  work  uf  cuntitruction  began  January  8,  1S63. 

The  Union  Paoilic  liailmad  Company,  which  was  to  build 
the  eastern  part  of  the  line,  effected  its  temporary  orgaui/^tioa 
according  to  the  terms  of  the  act,  and  books  for  stock  subsorip- 
tiona  were  opened  in  the  leading  eities  of  the  country.  Thirty- 
one  shares ■■*  of  iJlOOO  cacli  were  snlwcribed  for,  and  S17.300  paid 
in.  There  the  matter  stopped.  Hailway  men  knew  that  a  mile 
of  road  in  Illinois  cost  JpSlXfiOO ;  in  Iowa,  Jv35,000;  in  the  level 
parts  of  California,  i?34,Cl00.3  A  considerable  proportion  of  the 
able-bodied  men  of  the  country  was  iu  the  army,  and  the  prices 
of  b<Jth  lalK>r  and  materials  were  abuoiTiially  high.  Between 
ttie  easletn  system  of  railways  and  the  initial  point  of  the  pro- 
posed road  was  a  gap  of  hundreds  of  miles,  making  it  necessary 
to  carry  materials  by  way  of  the  Missnuri  River,  a  hazardous 
and  costly  mode  of  tmnsportallon.  Under  the  circumstances, 
the  cai)italist8  of  the  countiy  did  not  consider  the  Union  Pacitic 
a  prnmising  investment. 

McHUwhile,  Thom:i8  C.  Durant,  of  New  York,  a  man  of  wide 
experience  in  railway  bniklitig  and  of  large  resources,  became 

i  From  HiBfoiy  ot  Oie  Union  Pacific  Riulway  by  Henry  Klrko  Vrbite.  Tlio 
tJDiwmty  of  C'liicagu  I'rww,  1806.    By  permission. 

•  Fort7-«w;oinl  Coii^nuw,  tliird  scMicm  ;  lluiisc  Report  So.  78,  Febniar)-  20, 
1B73  (Affairs  ni  \ht  Union   PaciBc   Rallrojwl  Ooni|.iuiy  — Mr.  J.  M.  VTUboi 
Chalrniiui),  TL-etimony  taken  by  the  CAmmittM,  p.  604. 

■  ConyrtstKionti  Ghbe,  Fortieth  C^onftraa,  socond  aeaalon,  p.  S437. 
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interested  lu  the  enterprise  and  took  hold  of  it  with  character* 
istic  vigor.  Ha  uoL  uiiLy  made  a  stuck  subscriptiuii  uf  Lis  uwo* 
but  abtu  secured  Hubscriptioiis  umoiig  Ins  friends.  To  do  this 
he  advanced  for  them  the  10  per  ceui  required  hy  law  to  ho  paid 
in  before  the  permanent  organization  could  he  effected,  and 
agreed  to  find  p«i-«ons  to  take  it  off  their  hnnila  in  case  tliey 
wished  to  withdraw  from  tho  venture.  On  Oetoher  20,  1868, 
2177  shares  of  ^1000  eat-h  had  been  subscribed  for'  and  a  board 
of  thirty  directore  was  chosen.  In  the  list  we  find  such  names 
u  August  Belmont,  of  New  York ;  C.  A.  Lambord,  of  Boston ; 
(IS,  Buahnell,  of  New  Haven  ;  Joseph  H.  Scranton,  of  Scranton, 
Peonsylviuiia;  J.  Edgar  Thompson,  oi  Pliiladclphia ;  S.  C.  Pom- 
eroy,  of  Atchison,  Kansas,  besides  those  who  were  next  day 
dioflen  ofhcens.  These  were:  X'cct^ident,  General  Jolm  A.  Dix; 
Vice  President.  Thomas  V.  Durant;  Secretary,  H.  V.  Poor,  and 
Treasurer,  J.  .1,  Ciai-o,  all  of  New  York.  Inunediately  after  organ- 
isation was  efTecti.'il  men  were  put  to  work,  ground  being  farcken 
at  Omalia  December  2,  ISG'AJ^  The  sum  of  $218,000  which  had 
been  poid  in  on  stock  subscriptions  was  used  up,  and  debts  con- 
tiacted  fnr  from  *200,000  to  *300,000  more.  The  comi>any  was 
M  lianl  pressed  on  thcAO  debts  that  it  finally  resorted  to  the  ex- 
pedient (if  selling  part  of  the  materials  and  cars  to  raise  funds.* 

Tlie  line  as  first  projected  ran  west  from  Omaha,  but  as  heavy 
grmdes  would  thus  be  encountered,  a  somewhat  circuitou»  route 
wae  finally  settled  upon,  starting  south  from  the  city."  Still 
\iit  ilrat  thirty  or  forty  mile»  were  expensive. 

As  this  section  of  the  road  approaclied  completion  it  was 
»en  that  New  York  capitalists  were  not  to  be  inducted  to  put 
the  enterprise  through ;  ^  work  must  soon  cease  for  lack  of 
fandfl.  On  May  12,  18ti4,  then-fore,  a  cimimittee  was  appointed 
to  let  a  contract  for  iHiilding  one  hundred  miles  of  road.' 

^  AOilrsnf  th«  I'ntoii  PiLCific  Kairrr.ftd  Company,  p.  &&9. 

■  Itepon  of  the  UirectorB  uf  tlie  t'nlun  Hucltic  HallrMUl  Coffiptoy  for  1634. 
Afitln  of  tliu  Union  PauiAc  lUUruad  Company,  p.  63. 

*  Mi.,  p.  39.  *  Ibid.,  p.  30. 

'  l'<irly-«^<x>nil  CoDgrt«s,  tliird  leaKinii ;  Ilitu^K  Ki^port  Nu.  77,  FebnuuT  1^ 
IBT3(OmlU  Mobilier  luTaatiK&tJon  —  Ui.  I'oluid,  Cliairmui),  TmUiiiod)-  IaIcmi 
hf  tlks  Coiniuitue,  p.  306. 
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The  enactment  of  the  Act  of  1864  followed  soon  afi 
(ioubling,  as  has  been  said,  the  funds  from  which  to  build 
the  road. 

Eveit  then  the  friends  of  Durant  were  so  doubtful  of  the 
aacaess  of  the  uiiteiprise  that  they  availed  themselves  of  the 
offer  made  them  wlieu  Hitiy  tsubticribed,  and  Durant  was  made 
n>s[K>nsiMe  for  three  fourtJis  of  tiie  sum  ^$'J.OOO,OOD)  required 
ta  iffi  Hulwerihcd  Ixifore  oi^iiaization  was  authoiized.* 

As  a  result  of  the  labors  of  the  committee  ap|>oiiited  in  the 
preceding  May,  a  propositi  was  received  on  August  8,  1864, 
from  H.  M.  Iloxie,  t-o  biiitd  one  hundred  miles  of  road  at 
$60,000  per  mile.  This  matter  was  arranged  at  New  York 
between  Puxunt  and  H.  C.  Crane,  who  acted  aa  Hoxie's  attor- 
ney.^ Crane  was  intimately  connected  with  the  Union  Pacific 
as  stockholder,  director  and  otherwise  ;  Hoxie  was  an  empluree 
of  the  rood.  Oliver  Ames  says  distinctly  that  Iloxie  wiis  a  man 
of  no  meauE,^  of  no  responsibility.*  Still  Uurant  declares  that 
the  Hoxie  conti-uet  wiis  made  in  good  fuith.^  At  any  rata  it 
was  accepted,*  and  Oftitber  4,  18C4,  Hoxie  pitiposed  its  exteii- 
aioii  to  cover  tlu;  line  from  Omaha  tu  the  one  Imndrcdtii  merid- 
ian. This  proposal  was  likewise  accepted^  So  H.  M.  Hoxie, 
whatever  his  financial  standing  may  have  been,  stood  boimd  to 
construct  for  the  Union  Pacific  t'orapany  247j^  miles  of  road, 
for  which  ho  was  to  receive  over  $12,000,000. 

Aside  from  the  relations  existing  between  Durant,  Crane  and 
Hoxie,  the  terms  of  the  contract  would  leJid  one  to  suspect  that 
there  was  some  purpose  in  mjnd  other  than  that  which  appeared 
on  the  face  of  the  matter.  The  oontraetxvr  was  spet-itically 
exempted  from  paying  more  than  $85,000  for  any  one  bridge ; 
the  excess  in  price  of  iron  above  $130  per  t«n  at  Omaha  was 
to  be  home  by  the  Company;  if  rcquii-ed  to  Bumctize*  ties,  an 

■  Cri'ilii  Mobilier  InvesU^^ntlon.  p.  .188;  Affairs  of  tlie  Union  Pacific  Railroad 
Company,  p.  &I&. 

«  AHaim  ol  Ihe  Uoloa  Pacific  Railroad  Compftny.  Part  II,  p.  2. 
"  Ibid.,  (1.  260.  *  lOid.,  p.  Ott. 

•  Ibid.,  p.  285.  >  jbid..  Part  II,  p.  4. 
'/AW.,  Pan  II,  p.  4. 

*  A  prucoas  by  which  eottonwnod  tloa  were  nuute  more  durabla. 
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sdditiimal  IG  cents  per  tie  was  to  be  paid;  aud,  must  iuipur- 
tant,  acceptiiiice  of  \liv  contract  buuiid  the  coutractur  to  sub- 
Mribe,  or  cau»e  to  l>e  ttuUtcribed  to  Uie  eapLtiil  stock  of  the 
Union  Piicilic,  $500,000.' 

As  early  as  September  30,  1864,  that  is,  some  time  before  its 
extension  had  been  voted,  Hoxie  had  agreed  with  Puraiit  to 
Hjwt^  his  cnntnu:t  to  such  parties  as  be  (Diiiant)  tniglit  itesig'- 
iiate.  Ociolwr  7,  lKti4,  an  ugreeinent  was  drawn  up  binding  its 
signers  to  take  the  contract  from  Hoxie  and  to  subscribe  for  car- 
rying it  out  the  sura  of  !fl,600,000.  This  liability  was  divided 
u  follows:  Thomas  C.  Durant,  §600,000;  C.  S.  Bnshnell, 
•400.000;  Charles  A.  Lambard,  «1 00,000;  H.  S.  MvComb, 
tl 00.000  :  H.  W.  Gray,  *20O,0OO ;  et<,-.*  According  to  the  terina 
of  the  agreement  one  fourth  of  tlie  sums  subscribed  was  paid  iu, 
#400,000  in  alU  and  this  amount  ^vas  used  on  the  rood.  The 
men  who  hud  assumed  the  Iloxie  contract  now  stood  in  the  rela^ 
tion  of  purtni-rs,  liublo  not  only  for  the  tiunis  snlweril»ed,  but  to 
the  extent  of  their  fortunes.  Some  of  them  became  fearful  and 
concluded  that  it  would  be  better  Ui  loi^e  thu  sums  already  sunk 
in  the  enterprise  than  to  go  on  and  lake  greater  riaks.^  They 
tkeKforo  failed  to  rntpond  to  the  call  for  tlie  second  installment 
of  their  subscriptions.* 

About  this  time,  August  1866,  an  important  step  was  taken 
la  getting  the  brothers,  (takes  and  Oliver  Amca,  to  take  hold  of 
the  project.'^  Oakes  Ames  had  become  interested  in  the  I*acific 
tailway  while  a  member  of  the  Committee  on  Railroads  in  the 
Huase  of  Uepresentutives,^  and  his  personal  induence  iu  Musna- 
vhtuettB.  together  with  his  great  financial  strength,  made  bim  a 
nlunble  ally  of  those  who  bad  start^-d  tbu  road.  Plans  for  pro- 
Geu]ing  were  again  discussed,  and  it  was  agreed  that  the  only 
feasible  way  to  enlist  the  necessary'  capital  was  to  make  use  of 
»  construction  company.    The  scheme  of  building  railways  by 

*  ASuini  oi  ilie  Unloti  Paclflc  Railroad  Company.  Pan  U,  p.  2. 
•Jbid.,  Tart  II,  p.  5. 
>  Ibid,,  p.  <H,  uiil  Credit  MoUUer  lurastigfttion,  p.  S06. 

•  ASaira  of  \he  UiuoD  IVifie  Itollroad  Compas;,  p.  866. 
»/ft«..p.  ♦. 
■  OaliH  Amm  Moni(4r,  p.  &. 
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construction  companies  org'jitiized  among  the  stockholders  w 
not  new ;  it  had  been  Irk'd  succcssfiUlj'  in  Iowa.'  Exhaustire 
contracts  were  not  a  new  device.^  So  all  the  Union  Pacific  people 
had  to  do  was  to  adapt  to  their  own  uses  mctliods  which  others 
had  elaborated- 
It  having  been  decided  to  make  use  of  a  construction  com* 
l»aj\y,  ail  uxamiuatiou  of  charteiii  followed.  Thin  led  to  the  re- 
jecli">n  of  one  ^vUich  Uuslmell  hud  bought  iu  Connecticut,^  aud 
to  the  choice  of  a  Pennsylvania  corporatioiL  as  better  meeting 
their  neetis.  This  wits  the  Pennsylvania  Fiscal  Agencj-,  which 
had  lieoji  chartered  to  build  railways  in  the  South  and  West* 
by  an  act  of  the  stiito  legislature  of  Pennsylvania,  npproved 
November  1,  1851*.^  On  the  fifth  of  the  same  month  Iwoks 
had  l*een  opened  in  Pliiladelphia  and  stock  subscriljed  for.* 
Later  it  became  known  that  the  organization  then  effected  was 
irregular,  aud  it  was  treat«d  as  a  nullity.^  May  29, 1863,  books 
were  again  opened,  stock  suljscribed,  the  required  per  cent 
puld  in,  and  organization  pivperly  effected.**  March  2,  1S64, 
Durant  opened  negotiations  for  the  purchase  of  the  charter 
rights  of  the  Fiscid  Agency,  and  on  the  following  day  tlic  bar- 
gain was  closed,  Durant  paying  to  the  original  subscribers  what 
tlit^  liiid  invested,  they  assigning  thi'ir  stock.*  Previous  to  this 
time  there  had  been  no  conneolioii  wlialcver  between  the  men 
of  tlie  Union  Pacific  and  pf  the  Fiscal  Agency. 

On  Marcli  2fi,  IKfH,  an  amendatorj-  act  changed  the  name 
from  the  Pennsylvania  Fiscal  Agency  to  the  Credit  Mobilier  of 
America,'^  and  as  such  It  lat«r  became  widely  known.  Thus  the 
Credit  Mobilier  became  an  adjunct  of  the  Union  Pacific  Rail- 
road Company. 

The  reason  for  securing  such  a  company  as  the  Credit 
Mobilier  is  obvious.    No  firm  could  be  induced  to  undoiiake 


1  ARaIn  of  Ibo  UaloQ  Pacific  Railroad  Cooipnoy,  p.  104. 

•  P>id.,  p.  420.  •  Ibid.,  p.  a». 
'  Credit  Mtibilier  iDveatigaliuii,  p.  100. 

■  Atfaim  of  rbp  Union  Faoific  Kailroad  Compui]r,  p.  7. 
e/frld.,  p.  141.  *  lUtL,  |t.  146. 

*  Ibid.,  p.  146.  B  Ibid.,  p.  147. 

V  Affairs  of  Uie  Colon  Pacific  Railroad  Company,  p.  0. 
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the  building  of  the  rua<l  if  each  member  was  liable  tu  thi 
of  Ills  prnperty.'    'i'lio  nwk  was  too  jjieat.    Hut  it  was  U-... 
Uiat  if  a  uoiiUMiny  was  si^curud  iti  which  the  liability  was  limite*! 
to  tlie  amount  of  the  Bubscription  to  stock,  as  in  the  Credit 
Mobilier,  rapitn.!  could  be  enliiit-od.    'J'his  pioved  to  be  the  case, 
and  Lh«  necessary  funds  were  quickly  Huliecribecl. 

As  a  matter  of  convenience  the  oftices  of  the  Credit  Molnlier 
were  to  be  in  New  York,  where  the  headquarters  of  the  railway 
yrere  located,  hut  under  the  terms  of  its  charter  it  could  not 
cease  to  be  a  Pennsylvanis  corporation.  To  get  around  this 
difHcuUy,  the  device  of  a  New  York  branch  was  resorted  to. 
The  corporate  existence  of  the  ('redit  Mobilier  was  maintained 
in  Pennsylvania,  thi;  Imanl  of  directors,  the  offii'crH,  and  the 
Mecuti%*o  commiLtee  Ijeiiig  elected  Ht  uieetiiigs  held  in  I'liila- 
delphia.  This  executive  committee  then  chose  frum  among  the 
Btockhnlders  of  the  ('redit  Mobilier  niid  of  the  I'tiion  I'arific,  a 
number  of  men  to  constitute  what  they  called  a  railway  bureau.' 
This  body  had  it«  office  in  a  room  adjoining  the  offices  of  the 
Hnion  Pacific'  The  eiccuiivc  committee  attended  tri  all  the 
larger  iisca!  transactions,  while  the  railway  bureau  had  charge 
of  the  construction  of  the  road,  payments  for  work,  and  other 
details.*  Under  this  arrAiigenient  the  work  pj-ogressed  satis- 
factorily. Part  of  the  iiticessurj'  capital  of  the  Credit  Mobilier 
was  secured  by  transferring  to  its  books  the  suljsciiptions  wliich 
bad  been  made  for  carrying  out  the  lloxie  contraut  by  the  men 
who  assumed  it.**  Thry  were  relieved  of  their  former  obliga- 
tions hy  the  transfer  of  tlie  Hnxio  contract  to  the  coriK>ratinn 
»f  which  they  had  just  become  stockholders.  This  change  was 
made  March  15,  I860,*  some  six  months  after  they  had  taken 
the  contract  off  [Joxie's  hands.  The  transferred  subscriptions. 
000,  were  supplemented  by  others,  securing  for  the 
*r«dit  Mobilier  a  working  capital  of  upwards  of  $2,000,000," 

1  Aflaira  of  Um  Va\oa  Pacific  R&Uroad  CoiDp&nr,  pp.  39-40. 
*7Ml.pp.  181,  14S. 

*  Ibid.  p.  laS.  *lUd.,j>.  148. 

*  CmllL  Mobilier  IiivcHligAtion,  p.  364. 
■  ASain  of  the  Uaivu  Pacific  Uallnmd  Company,  p.  04. 
'CrwllL  Mobillrr  IiivcjiUfcuLloii.  p.  ^Mt. 
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and  the  work,  which  othorwiso  must  have  stopped  within  stxty 
days,  was  pushed  vigornusly.' 

Rut  note  how  iticotigruoHs  was  this  arrangement.  The  Credit 
Mobilier  was  nominally  a  Pennsylvania  corporation,  while  at  the 
Pennsylvania  olhce  no  business  waa  done.  The  New  York  con- 
cern was  in  form  only  a  hraneh  of  the  Pennsylvania  corporation, 
yet  it  transaetfid  all  the  businfss  whioh  tlio  Credit  MobUier  ever 
had.  The  Union  Pacific  Railroad  was  being  built,  not  by  the 
Union  Pacific  Company,  but  by  the  Cretlit  MoWlier,  and  the 
Union  Pacific  oflicere  simply  got  tlie  resources  into  available 
shape  and  tuiTied  them  over  to  tlie  Credit  Mobilier.  The 
United  States  bonds  it  sold-aiid  trniisforrcd  the  cash.  Some- 
times it  turned  over  the  proceerls  of  the  side  of  fn-st-mortgage 
bondti,  Hometiuies  tfie  Ix^ndu  themselves. 

This  state  nf  ufl'iiirs  was  in  part  due  to  the  unfortunate  loose- 
ness with  which  the  Pennsylvania  legislature  had  framed  the 
Credit  Mobilier  ebartor.  The  [iraclicc  of  granting  charters 
containing  almost  no  limitntions  was  at  that  time  common. 
Unfortunately  it  is  not  yet  unknown. 

Under  the  new  impulse  which  the  Credit  Mobilier  gave  to 
the  enterprise,  the  work  of  construction  was  carried  for%vard  so 
rapidly  that  during  the  year  1SG6  the  government  passed  upon 
and  accepted  270  miles  of  track  as  meeting  t^  req^uirements 
of  the  law. 

About  the  time  when  the  road  bad  reached  the  one  hundredth 
meridian,  quite  a  number  of  the  stockholdere  of  the  Credit 
Mobilier  bad  Income  large  stoekholdci-s  of  the  Union  Pacific, 
among  them  Mr.  Ames,  Mr.  Dillon,  and  Mr.  Dufl".  Xatunilly 
they  ilesired  to  be  represented  on  the  Union  Paeitie  board,  and 
Oliver  Ames  and  two  or  three  others,  at  the  election  of  Octo- 
ber 3, 1866,  went  into  the  directory  of  the  I'nion  Pacific-  From 
this  time  on  there  were  two  factions  among  the  Union  Pacific 
people,  one  headwl  by  Durant,  the  other  by  Cakes  Ames. 
Durant's  claim  to  leadership  lay  ui  the  importance  of  what  he 
had  already  accomplished.    Ames  had  yet  to  win  his  spurs.    It 

■-  ASaini  of  Lhe  Uuioii  Pacific  IWIruad  Coi»|«iiy,  p,  060. 
*  /bid.,  p.  &11& 
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ha«  repeatedly  been  said  that  tlie  struggle  between  Durant  and 
Ames  was  due  to  their  different  viuwii  us  to  the  L  nioii  Paeific 
enterprise  and  their  diffeivnt  motivea  in  taking  it  up.  Durant 
ia  said  to  have  l>elieved  that  tlie  road  would  he  a  commercial 
fnllure,  and  that  the  only  money  to  be  iniide  out  of  it  waa  to 
be  made  on  construction  contraets;  while  Ames  believed  in  the 
future  of  tlie  road  and  lookL'd  to  the  legitimate  business  of  the 
road  after  its  completion  for  his  proHt.  The  evidence  as  to  con- 
tracts made  by  these  men  for  oonstmction,  however,  does  not 
iibit  any  great  rapacity  on  Durant's  part,  nor  any  great  ten- 
^rneee  toward  the  road  on  Anies's  part.  It  seemr^  that  the  fric- 
tion between  these  men  was  rttlher  of  a  peraoiial  nature.  Durant 
carried  the  entt'iTime  as  far  iu<  his  rcsourciis  would  allow,  and 
then  had  to  ^ve  way  to  Ames.  Whoever  hud  succeeded  him 
as  leader  would  prnbahly  have  aroused  Durant's  jealousy  and 
hod  his  opposition  to  contend  with. 

Be  that  as  it  may,  the  decided  friction  between  the  two 
parties  manifested  itself  repeatedly  when  the  letting  cf  contracts 
wag  under  discussion,  and  the  execution  of  several  engagemenla 
which  had  been  formally  entered  into  wag  prevented.  Of  this 
sort  were  five  which  deserve  attention.  Tlieir  history  shows  the 
internal  difficulties  of  the  comimny,  which  were  at  times  so 
serintis  as  to  carry  the  questions  into  court.  It  also  shows  tho 
evolution  of  the  Icinis  of  the  contract  under  which  the  most 
difficult  parts  of  the  mad  were  built,  the  Ames  contract 

The  first  of  tliese  never-executed  agreements  is  known  as  the 
Boomer  contract.'  1-ate  in  1866  Durant  made  a  contract  with 
L.  n.  Boomer,  of  Chicago,  which  called  for  the  building  of  150 
liles  of  road,  beginning  at  the  one  hundredth  meridian.  ICast 
the  North  Platte  River  the  price  stipulated  was  ^19,500  per 
mile,  exclusive  of  equipment.  The  bridge  over  that  stream  was 
to  be  paid  for  at  actual  cost.  West  of  the  river  the  price  was 
%20,U0U  per  mile.  By  paying  (or  work  already  done  and  giv- 
ing ten  days'  notice*  Durant  could  at  nay  time  terminate  this 

)  Od  the  bootui  It  bt  culled  ihe  Getmaer  contract.  Boomer  ap)>oliit«d  Gessnor 
hi*  a^vnt  Rnd  Utrr  sold  the  contract  to  biin  (Aflalra  of  th«  L'nicMi  raclfio 
RtHroad  Cumiwiy.  [■-  09). 
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arraDgemcnt.^  I'resident  Dix,  Treiwnrer  Cisco,  and  other  con- 
BervatiTe  momiioE'fl  of  thn  Ixtard  sustaincc]  Diirant  in  his  action 
in  regard  to  this  oontract,^  hut  it  was  never  approved  by  tlie 
board  as  a  whole."  Oliver  Ames  aflerward  detrlared  that  the 
Boomer  contraut  was  a  secret  arrangement,  a  bogus  thing  of 
Dr.  Durant's,  and  that  Boomer  was  a  man  of  no  respousibility.* 
At  any  rate,  the  Credit  Mobilicr,  although  it  had  received  no  newj 
contract,  continued  to  build  the  road  west  of  the  one  hundredthi 
meridian  precisely  as  it  had  done  ea«t  of  that  point.  This  was 
done  in  expectation  of  another  contract  on  the  same  terms  as  the 
H(»xie  contract,  and  as  the  t^tockboldei's  of  the  Ci'edit  Mobilier 
and  of  tlie  Union  Pacifie  were  the  aame  perKous^  this  expecta-] 
tion  waa  not  likely  Ui  pi-ove  without  foundation. 

Durant's  move  in  regard  to  the  Boomer  contract  Iiaving  been 
succeasfully  met,  the  next  one  was  mode  by  the  other  side. 
Thoro  was  presented  to  the  board  of  diroctora  of  the  Union 
Pacific,  on  the  oth  of  Jiuiuary  18fi7,  a  resolution  extending  the 
Hoxie  contract  lo  the  point  then  completetl,  namely,  30f>  miles 
west  of  Omaha,  and  Authorizing  the  nfliccrs  to  settle  with  the 
Credit  Mobilier  for  the  added  58  miles  at  $.50,000  per  mile. 
By  a  vote  of  eight  to  four  the  resolution  was  passed.^  Accord- 
ing to  the  Act  of  1864,  the  President  of  tlie  Ujiited  States 
appointed  live  inenibera  of  tlie  boiird  of  directors  of  the  Union 
Pacific  who  should  protect  the  interests  of  the  government. 
The  four  votes  against  the  extension  of  the  tloxie  contract 
were  cast  by  government  directors,  one  voting  in  favor  of  it.' 
Durante  who  was  absent  on  necessary  huHineas  of  the  company 
when  this  resolution  wiis  pnAsed,  entered  a  protest  against  its 
being  carried  out,  and  also  served  an  injunction  on  the  oiHcers 
to  prevent  their  making  the  proposed  payments.  His  objections 
were  that,  although  the  Hoxie  contract  was  originally  let  in 
good  faith,  no  one  being  interested  in  it,  the  Credit  Mobilier 
and  the  Union  PaciBc  had  since  become  identical  in  interest* 


1  Affairs  of  llie  ITnlou  Pacific  Knilroiul  Company.  I'lrt  II,  p.  7. 

*  Cmllt  Mobilicr  Invutigalion,  p.  368. 

■  Atbdn  pf  the  I'nlon  Paeiflo  It&liroad  Cotnputy,  p.  67. 

*  ntd.,  |K  265, 

*  aid.,  p.  3»l.  a  im.,  p.  S7.  T  that,  p.  67. 
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uid  thai  thiii  ettension  was  simply  letting  a  contract  to  them- 
selves; thai  no  new  subscriptions  to  the  Union  Pacific  stock 
were  required  because  of  this  extension;  that  this  strip  of  road, 
built  at  much  lesa  LOst  than  the  pi-oposcd  price,  had  been  ao- 
cepttid  by  the  guvemimmt  tts  voiujileted.  and  so  that  carrying 
(rat  this  controot  would  entail  heavy  loss  upon  the  company,  as 
the  actual  cost  of  this  part  of  the  road,  when  fully  equipped, 
WBS  about  $27,500  per  mile.  January'  24,  nineteen  days  after 
its  passage,  the  orrlor  to  extend  the  contract  was  rescinded.* 

The  condition  of  tlie  finances  of  the  two  closely  allied  corpo- 
ratjons  made  it  necessary,  early  in  1867,  eaniestty  to  attempt 
measures  of  betterments  One  form  which  this  effort  took  is 
ehown  by  a  letter  of  February  13.  The  Credit  Mobilier  pro- 
posed to  purchase  of  the  Union  I'auitlc,  land-grant  bonds  to 
the  amount  of  #8,000,000.  at  80 ;  first-mortguge  bonds  to  the 
amount  of  $2,060,000,  at  85;  certificjites  convertible  into  firet- 
morlgage  bonds  to  the  amount  of  §750,000,  at  80,  these  certiti- 
cates  to  bear  6  per  cent  interest  until  exchanged.  The  Credit 
Mobilier  further  proposcil  to  loan  or  pixicure  to  lie  loaned 
ta  the  L^nhm  Pacitic  j<1,250,000  on  four  months*  time,  at  T  per 
cent  annual  interest  and  2^  per  cent  commission,  with  first- 
mortgage  bonds  at  66^  per  cent  as  security.  On  ihe  other 
hand,  the  I'nion  Pacific  was  to  pay  to  the  Oedit  Mobilier  tlie 
lialances  due  on  previous  debt^i  at  least  as  soon  as  the  Credit 
Mobilier  ha<l  paid  for  the  securities  named  above.  It  was  also 
provided  that  tlie  floxie  contract  should  be  extended  100  miles 
wml  of  the  one  huudredtb  meridian  at  #42,000  per  mile.^  This 
■naogement  would  have  given  the  I'nion  Ptu'ilic  $6,001,000  of 
ready  funds.  As  the  contract  price  was  considerably  in  excess 
of  what  this  part  of  tbe  road  was  actually  costing,  it  would 
have  given  the  Credit  Mobilier  a  profit  In  band  on  that  part  of 
the  100  miles  of  road  which  had  at  that  time  been  completed, 
and  an  inconsiderable  risk  on  the  remainder  of  what  the  con- 
tract covered.  The  executive  committee  of  the  Union  Pacific 
icceptcil  tliis  proposition,'  hut  it  was  not  carried  out 

1  Affairs  of  tbe  Union  PaclHc  Railroad  CoDJpuij,  pp.  OS-70. 

'  C'ritlH  MuHlicr  linrt-ntigntinii,  p.  171. 

•  AfiAin  of  lite  Uuioti  t^lQc  Railroad  Compaaj,  p.  173. 
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However,  an  understaadiDg  was  reached  alnnt  this  time  that 
whenever  a  contraot  was  entered  into,  it  should  bo  so  placed 

It  the  benefit  would  inure  to  the  stockholders  of  the  Credit 
lolnlier.  On  the  strength  of  this  understanding  the  capital 
gtocfc  of  the  Credit  Mobilier  was  increased.  This  was  originally 
intended  to  be  $2,000,000;  September  SI,  18B5,i  it  was  made 
$2..500,000  nominally,  although  not  all  of  the  new  stock  >vas 
taken  up  ;^  now,  in  Februar}'  1867,  it  was  increased  to  $S,7oO,000. 
The  difficulty  In  getting  the  old  subscribers  to  take  this  new 
stook  was  met  in  this  way :  for  i^lOOO  in  cash  there  was  prom- 
ised i$1000  in  Credit  Mobilier  sUick  aiul  u  ^lOOU  lirst-mortgage 
bond  of  the  L'nion  Pacific.  That  this  offer  would  prove  attract- 
ive will  appejir  when  it  is  considered  that  the  first- mortgage 
bonds  were  then  worth  85,  thus  leaving  the  Credit  MobiUcr 
stock  to  represent  15  per  cent  of  the  price  paid.  On  these 
terms  the  new  stock  was  all  taken  and  the  cash  turned  over  to 
the  Union  Pacific  in  pa}'mcnt  for  bonds.  The  Qtl,250,000  tlius 
put  into  the  Union  Pacific  treasury  was  used  to  cancel  a  part 
of  the  eS.SOO.UOO  or  *4,000.00fj  of  debt  which  it  then  owed." 

Uaving  spent  this  sum,  tilings  came  to  a  standstill  again 
almost  as  bad  as  before.  The  L'nion  Pacific  then  allowed  Hush- 
nelt  to  undertake  the  sale  of  a  large  block  of  fii-Kl-niurtgage 
bonds  which  it  had  on  hand  and  on  which  it  was  borrowing 
money  at  extravagant  rates  of  interest,  up  to  14J  per  cent,* 
By  wide  advertising  and  great  diligence  HushneU  met  with 
marked  success,  and  in  less  than  six  months  bonds  wore  sold  to 
the  amount  of  810,000,000,  the  price  being  put  up  from  90 
to  95.*   Thus  the  financial  difficulties  were  removed. 

To  carry  out  the  tacit  agreement  made  in  February,  that 
the  Credit  MnbiUer  stockholders  should  have  the  profits  on 
constructing  the  road,  attempts  were  made  to  let  contracts 
direct  to  that  corporation,  but  Duraiit  objected  on  Account  of 
the  identity  of  the  two  oigauizalions  and  twice  prevented 
auch  action  by  injunctions.^ 

1  Affairs  of  ilie  Uiiioa  pKcific  R&ilroad  Compati;,  p.  78. 

^im.,p.  16.  *  Ibid.,  p,  41.  *  im..  p.  ii. 

*lbU.,  p.  40.  *  Ibid.,  p.  42. 
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One  of  these  attemptii  gavB  rise  to  what  is  known  us  the 
Williams  contract.  March  1,  1867,  John  M.  S.  Williams  pro- 
posed to  the  company  to  take  the  building  of  267.57  miles  of 
road  westward  from  the  one  hundredth  meridian  as  the  iuitial 
point,  the  price  fur  tho  first  100  miles  being  iii4 2,000  per  mile, 
for  the  Temainder  ^MSjOOO  per  mile.  As  another  featui-e  of  the 
coDtract  Williams  was  to  bind  himself  to  procure  subetTijitions 
for  Union  Pacific  stock  to  tho  amount  of  ^l,oOO,OUO.  The 
board  accepted  his  offer  and  gave  instinictions  that  a  contract 
be  drawn  up  on  this  basis.  Williams  assigned  the  contract  to 
the  Credit  Mobilier.  and  the  Credit  Mobilter  accepted  tho  assign- 
ment. Then  Durant,  on  March  27,  entered  a  protest  against 
letting  this  contract,  stating  as  grounds  that  part  of  the  road 
was  already  built  and  accepted  hy  the  government,  that  the  price 
was  too  high,  that  no  time  limit  for  completing  the  work  was 
specified.  His  protest  was  backed  op  by  an  injunction,  ao  nothing 
was  done  in  the  matter.  This  protest  shai'ed  the  same  fate  as 
his  previous  one — both  wc:-e  expunged  from  the  minutes.* 

June  24,  186T,  WiUianiB  again  made  a  written  proposal  to 
the  Union  Pacitic.  It  was  this:  To  build  the  road  from  the 
one  hundredth  meridian  to  the  base  nf  the  Kocky  Mountains, 
267.52  miles,  at  5*50.000  per  mile,  tho  work  to  lie  completed 
before  January  1,  1868.  The  provision  for  a  8t<jck  subscription 
was  omitted  this  lime.  Another  proposal  accompanying  this  one 
was  to  assign  the  contract,  if  received,  to  the  (.'redit  Mohilier.* 

ic  June  proposal,  like  the  one  made  in  March,  came  to  naught. 

lis  ends  the  series  of  failures  at  contract  making. 

It  had  been  anticipated  that  gi-eat  diflicnlty  and  heavy  expense 
woiUd  be  met  in  crossing  the  Hocky  Mountains,  but  during  1867 
it  became  generally  known  that  there  was  an  easy  route  by  way 
of  the  Black  Hills,  requiring  no  grade  heavier  than  ninety  feet 
to  the  mile,  and  knowledge  of  tliis  fact  greatly  strengthened 
confidence  in  the  completidn  of  the  road.  This  route  lay  Oirough 
what  had  previously  been  called  the  Cheyenne  Pass,  Cheyenne 
Sherman  being  located  there.    From  this  time  on  it  was 

1  Affaira  of  tho  Cnioii  Pnciflc  ItAllroad  CompMjr,  pp.  70-71. 
■AM.,  pp.  162-103. 
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i^  portions  of  tho  rnail.  .I^tliii  Puff,  who  Imd  done  ii  great 
lAl  of  work  of  this  sort,  miwle  repeate<i  efforts  to  let  contnicts 
among  experienced  and  competent  contractors,  appealing  to  his 
own  subcontractors  in  his  attempts  to  find  some  one  who  would 
do  the  work,  but  he  was  unable  to  get  any  one  to  go  out  there.* 
Horace  Clarke  said,  in  1873,  that  he  thought  the  Ames  contract 
the  wildest  contract  he  ever  knew  to  be  made  by  a  civilized  man.* 
Be  that  aa  it  may,  the  work  was  pushed  to  completion  under  it. 
Although  this  contract  did  not  intimate  in  its  terms  that  any 
one  besides  Cakes  Awes  and  thu  Union  Pacific  Railroad  Com- 
pany was  in  any  way  i^Dncerned  in  the  mutter,  theie  undoubtedly 

'  existed  a  more  or  less  definite  understanding  that  the  persona 
to  jirofit  thereby  were  the  stockholders  of  the  Credit  Mobilier.^ 
The  arrangement  by  which  the  profits  wore  distributed  to  them 
is  described  in  the  tripartite  agreement,  which  was  signed  Octo- 
ber 15, 1867.*  General  Benjamin  F.  Butler  suggested  this  form 
of  contract  as  obviating  the  difficulty  which  would  arise  if  any 
single  stoekholdero  uf  the  Credit  Mubilier  should  object  to  the 
transfer  of  responsibility  to  that  urgauiiiation.^  TJie  party  of 
the  first  part  was  Oakes  Ames,  who  then  held  the  contract, 
and  who  assigned  it  tin  tho  party  of  the  second  part.  Seven 
trustees  constituted  the  party  of  tho  second  part,  and  thoy 

,bound  themselves  to  carry  out  the  pontnict  according  to  ita 
3rms,  and  to  distribute  the  profits  thereupon  among  those  stock- 
holders of  the  Credit  Mobilier  who  should  execute  to  them  an 
irrevocable  proxy  on  at  least  six  tenths  of  any  t'nion  Pacific 
•tock  which  tliey  then  owned,  or  which  they  in  future  might 
owa.  This  power  to  vote  a  majority  of  the  Union  Pacific  stock 
insured  the  trustees  against  the  election  of  a  t'nion  Pacific 

[board  hostile  to  the  interests  of  the  Credit  Mobilier.    The  men 

foamed  as  trustees  were  Oliver  Ames,  T.  C.  Durant,  J.  B.  Alley, 
Sidney  Dillon,  C.  S.  lliisluiull,  I-I.  S.  McComb.  and  Benjamin 
E.  Bates.  The  party  of  the  third  part  was  the  Credit  Mobilier, 
which  guaranteed  tlic  carrying  out  of  the  contract  and  bound 

1  AffniiK  of  th«  Uuioii  Pftclllc  R^ilrokd  Cnmpany,  p.  40S. 
s  Ibid.,  p.  40G.  *  76td.,  r&n  U.  pp.  L^IS. 

*Il>id.,p.  5.  '/&fd.,p.  084. 
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it&eU  to  loao  the  trustees  wh&t  funds  tbejr  needadL  xeceiving 
thvrefur  7  per  cent  interest  and  2|  per  cent  cominiasiop. 

Not4}wortby  changvs  in  tlie  standing  of  tbe  Union  Pacdtic  en- 
terprise tuul  taken  place  since  186-1.  'Ilien  the  Credit  Mubilier 
had  to  be  secured  in  order  Co  limit  liability  and  get  enough 
capital  to  continue  constmctJOD.  In  1868  there  was  do  diffi- 
culty in  getting  capital  to  take  hold  of  tlie  Ames  contract.  Tlie 
proxies  which  were  required,  and  which  were  readily  given  to 
the  trustees,  were  bo  worded  that  they  made  each  stockholder  of 
the  Credit  Mobilier  a  partner  in  the  enterprise — just  what 
tbe  Credit  Mobilier  had  been  made  use  of  to  avoid  —  and  the 
trustees  went  to  work  u-ith  ^(50.000,000  back  of  tbem.  Until 
the  connection  of  the  Credit  Mobilier  n-itb  the  Ames  contract , 
was  known,  tbe  stock  of  that  C4)r[>(}n)tiun  hod  never  had  a 
market  value.  Tlien  it  immediately  -nent  far  above  {jar,  and 
what  few  Bales  were  made  were  at  fancy  figures  like  260. 

As  has  already  tieen  said,  the  Credit  Mobilier  contiimed  to 
build  the  road  beyond  the  one  hundredth  meridian,  whore  its 
contract  ceased,  knowing  that  proper  credit  for  its  work  would 
be  given  when  tlie  final  contract  was  let.  We  bare  seen  that 
when  Ames's  profKwal  wa»  made,  188  miles  had  already  l»een 
btitlt-  By  the  time  he  assigned  the  contract  to  tbe  trustees,  50 
miles  more  had  been  finished.'  This  first  part  of  tbe  work  em- 
braced under  tbe  Ames  contract  was  not  uxpensive,  and  what 
was  to  be  paid  for  it  was  some  e*2,500.000  or  88,000.000  in 
excess  of  its  cost  to  the  builder.'  So  tbe  trustees,  with  this 
sum  in  hand,  made  boste  to  carry  out  tbeir  obligationB. 

As  Ames  did  not  wish  to  extend  his  contract  beyond  the  607 
miles  which  it  originally  covered,'  Ourant,  to  avoid  dolay,  mode 
a  contract  in  November  1868,  with  James  W.  Davis,  a  suU'im- 
tractor,  to  build  thR  remainder  of  the  road.  The  Davis  contract 
took  the  Ames  contract  ns  its  tKtsis,  and  an  accompanying  agree- 
ment prnvidtnl  for  its  assignment  to  tbe  name  trustees  who  exe- 
cuted tbe  .\mes  contract,  A  resolution  of  the  board  of  directors 
of  the  Union  Pacific  approved  Durant's  action,  and  a  committee 

'  Affairs  of  tb«  UnUm  Pacific  Rulroad  Compan;,  p.  114. 
»/Wd.  'Ibid.,  p.  4. 
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wfts  appointed  to  obtain  the  necessary  consent  of  the  Union 
I'acirtc  stockholders.'  Thus  without  any  change  of  macbinerj' 
the  work  went  on. 

CouRtruction  on  ibe  western  part  of  the  loud  was  pushed 
with  unprecedenttid  vigor,  winter  not  being  allowed  to  stop 
work.  There  were  several  reasons  for  this  haste,  f'ublic  opin- 
ion, which  the  government  directory  voiced,  urged  it.'  To  put 
capitnl  into  the  road  and  puHtponc  its  prodnctiveue»s  by  not 
opening  it  to  tra^c  until  1876,  the  limit  set  by  the  Act  of 
1864,  would  have  crushed  the  company  under  the  nccumula- 
tion  of  interest.  The  Salt  Lake  busineas  and  a  "governing 
point"  for  the  traffic  of  that  region  was  a  prize  to  be  gained 
only  by  rapid  work.^  Late  in  the  construction  period  the  desire 
to  meet  the  Central  I'acitic  as  fax  west  as  possible  became  a 
motive.  So  the  work  was  done  with  marvelous  speed.  Four 
or  five  miles  of  track  wore  laid  pt^r  dny,  and  items  of  ex- 
pense which  should  have  been  *600  per  mile  were  made  #1600 
instead.*  By  such  methods  the  LUiion  FaeiJio  and  the  Central 
Pacific  were  joined  May  10,  1869,^ 

1  Aflxin  fit  the  Union  I'aclflc  Kailrond  Coic)pKn]r,  p.  17. 
*  thid.,  p.  664.  •  Jbid.,  p.  tuts.  •  Ibid.,  p,  61p. 

'  lite  facts  of  the  construction  period  ttiiiafuTctfited  miy  be  brougbt  together 
by  the  aid  of  Uie  aoeompviyiiifi;  diagram : 
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Thin  saving  ofsix  years  of  llie  time  allowed  by  the  law  for 
completing  the  roail  douliled  tiie  cost  to  the  biiildera.  By  in-i 
creasing  the  workinjf  force  the  chance  of  accidental  delays  veaa 
increased,  and  the  costliness  of  such  delays  likewise  increased) 
Just  before  the  Ames  contract  was  let,  the  Tnion  Pacific  was 
obliged  to  borrow  money  in  New  Vork  to  use  on  the  road,  for 
which  it  paid  18  or  19  per  cent.'  By  pushing  the  road  out 
beyond  the  bounds  of  civilization  and  not  waiting  (or  the  slower 
pace  of  the  settler,  it  often  became  necessary  for  one  half  the 
force  Lo  stand  guard  while  the  other  half  worked.*  Hundreds 
of  workmen  wvig  killed  by  the  Indians.^ 

ThuB  far  the  uianagerBof  the  enterprise  were  responsible  for  the 
increased  cost ;  they  could  have  avoided  it  by  adopting  a  different 
policy.  Hut  there  werci  other  items  of  n<-edlesa  cost  which  they 
could  not  avoid.    For  thcno  the  government  alone  was  to  blame. 

The  requirement  that  only  American  iron  be  used  on  the 
road  increased  the  cost  #10  for  every  ton  of  rails  laid.*  An 
incident,  typical  rather  than  intrinsically  important,  is  that  of 
two  guvenunenl  directors  who  insisted  that  a  cut  should  be 
made  through  each  rise  iu  the  Laramie  plains,  giving  the  track 
a  dead  level,  instead  of  conforming  it  to  the  profile  of  the 
ground.  As  snow  blockades  made  It  necessaiy  to  refill  these 
cuts  later,  there  was  a  waste  of  from  *o,00l3,000  to  $10,000,000. 
At  the  crossing  of  the  North  Platte,  machine  shops  were  called 
for  which  cost  perliajis  ^800.000.  To  the  company  they  were 
not  worth  three  cents.*  Another  of  a  worse  sort  concerned  a 
government  commissioner,  Comeliua  Wendell,  appointed  to  ex- 
amine the  road  and  report  whether  or  not  it  met  the  require- 
ments of  the  law,  who  flatly  demanded  $25,000  before  he  would 
proceed  to  perform  his  duty.  As  a  considerable  section  of  road 
awaited  acceptance,  and  as  acceptance  must  precede  the  draw, 
ing  of  subcfidies,  his  demand  was  paid  in  the  same  spirit  in  which 
it  was  made  —  as  just  so  much  blood  money.*  Such  results  were 


>  AOAirs  of  tlip  Hnion  Pacific  ruillroad  CompBJi;.  p.  268. 
*Ibid..p.  431.  ■/bid,  p.  4M. 

*  Credit  Mobiller  InvoMlgation,  p.  SdS. 
(  Adiiire  of  the  Unlcm  Pacific  RaUrood  Company,  p.  433. 
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buuiid  to  follow  when  the  government  made  its  power  to  appoint 
cuoiiuissiooei's  a  means  of  distributing  political  putitmage.' 

As  steps  toward  auswering  the  question.  What  did  the  build- 
■isg  of  the  Uuiou  Paeitie  yield  as  profit '/  Uie  capitalization  and 
the  cost  must  be  considered. 

The  property,  at  the  close  of  the  period  of  construction,  stood 
burdened  with  four  kinds  of  bonds  —  Uuited  Sttitea  Ijotuls,  its 
own  li nit- mortgage  bonds,  land-grant  iKinds,  and  income  Ijonds. 
Of  the  government  honda  there  were  issued  the  full  quota  — 
$27,266,612  on  1088.68  miles  of  road.^  The  aggregate  of  firat- 
moi-tgngc  l)onds  was  slightly  less  than  this  sum,  ^27,213,000.3 
Of  laud-grant  bonds  there  M-ere  outstanding  *10,400,OC0,  and 
of  income  bonds,  $9,855,000.  Thus  the  total  indebtedness 
represented  by  the  four  kinds  of  bonds  whs  *7 -1,204,512. 

The  stock  of  the  road  subscribed  for  when  organi/jition  was 
effected  was  slightly  in  excess  of  the  #2,000,000  reijuired,'  and 
was  owned  in  various  quarters.  As  early  as  December  1,  1864, 
tbe  Credit  Alobilier  began  to  buy  in  these  shares,  and  succeeded 
in  acquiring  almost  all  of  them.**  By  the  time  the  Ames  con- 
tract was  le^  the  *2,O0O,000  liad  increased  to  about  *5,0()0,000.* 
Under  the  Ames  and  Davis  contracts  the  trustees  subscribed, 

various  times  as  the  work  proceeded,  according  to  the  terms 

those  contracts,  for  ^0,090,000  of  stock,'  and  when  the  road 
was  done  the  stock  issued  was  *36,7G2,800.  Thus  the  total 
capitalization  of  the  road  was  §11i>,96G,812. 

But  this  sum  does  not  represent  the  cost  of  the  road.  From  the 
books  of  the  Union  Pacific  and  ths  Credit  Mobilicr,  it  appears 
thai  the  exiienditures  by  the  Tnion  Pacific  directly  amounted 
to  89.74(>,683.88  :  and  tliat  the  actual  expenditures  under  the 
Hoxie,  Ames,  and  Davis  contmcta  were  ^0,720,957.94,  mak- 
ing the  total  coat  of  the  road  *t}0,467,641.27.» 

'  Affairs  ol  the  Union  Pacific  Railroid  CompaJiy,  p,  431. 

« /ftid.,  p.  738.  '  md.,p,  :*».  •/Wd,,p,7«. 

>  /Mt,  p.  6m.  *  Ibid.,  p.  SO.  >  Jbid.,  p.  M2. 

*  The  flfcum  upon  wliicli  Llilit  cutiinaie  Is  bwed  were  coiaplleil  by  Mr.  Bea- 
jamio  F.  Ram.  wbo  was  asatstanl  wcn>iai7  and  treasurer  of  llio  Cn-ilil  MubiliiT 
ilarliig  DKiM  of  th«  pvriiiil  of  Itii  active  exialence  {ASairs  of  the  L'nion  I'acilio 
RtJImad  Coropuiy,  p.  3TI). 
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'Yh'iH  should  be  compiLred  with  the  sum  reoeired  for  bonds, 
which  is  shown  by  the  luLlowiiig  tuhle : ' 

First-mortgdge  bondii $27,213,000.00 

l..o«)i  on  BaiiM 8,494,991.23 

— e:iS,718,0O8.77 

Land-priuit  bouds 10,400,000.00 

t<oM  on  Bttmn 4.»;tA,()n7,»it 

6.003^02.04 

Uoremment  boods 27.23S,5l*i.tlO 

LcMw  ou  sainu 01,348.72 

27,145,163.28 

[ncotiie  bonda 9,356,000.(H) 

Loss  on  Mine S,818,4O0.00 

0.53q.qpQ.0Q 

Total 80a,4  6  3,764.00 

Cortofrodd »e0,4fl7,641 .27 

ExoL'BH  of  receipts  froiti  buudB  oter  cost  of  road       $2,903,122.82 

There  must  be  added  to  this  sum,  in  order  to  get  the  cash 
proHt  on  building  the  road,  the  aniomit  wbiL'h  vras  paid  to  the 
llnion  Pacilic  by  the  Central  Pacific  for  the  section  of  road 
lying  between  Froniontory»  which  liad  been  settled  upon  as  the 
meeting  place  of  the  two  roads,  and  the  point  which  i.s  now  the 
end  of  the  Union  Pacific,  some  four  or  five  miles  west  of  Ogdcn.* 
For  this  transfer  of  the  ownership  of  some  fifty  miles  of  road 
the  Union  Pacific  received  the  snm  of  ¥2.<i98,620.  This  makes 
the  cash  pi-ofit  on  the  enterprise  vS.liDl, 742.82, 

Then,  in  order  to  ascertain  the  total  profit  on  constnictton, 
there  must  be  added  the  value  of  the  whole  amount  of  stock 
issued.  But  what  timt  value  is  cannot  lie  said.  The  lending 
Tnen  of  the  enterprise  seemed  nnanimous  in  the  opinion  that  a 
fair  valuation  was  80.    But  Union  Pacific  stock  has  certainly 

*  AfTftln  of  the  Union  Pacific  Railroad  Company,  ]>.  IVJO. 

1  Those  provisions  nf  the  {^liiiTUiring  act«  wliii^li  wrro  intended  tx>  spnr  the 
«utcni  uid  ihfi  wcatsm  companies  to  rapid  tmlldtng.  In  cotnpetlUon  for  the  nib- 
sldles  offered,  worked  only  too  well.  Instead  of  briugin^  tin-  ends  of  the  road 
together  u  aoon  a«  pciealbl«,  llii>  two  construciiuii  parties  paued  witbtii  eight 
of  CAch  ulher,  and  graded  two  parallel  lintw.  Tli«  Oriinil  I'aciillo  wi;nt  aliiioHl 
u>  Ogden  and  the  Unton  I'acifle  to  Humboldt  —  points  170  niH^fl  apui  —  before 
u  cmnprouitBe  vraa  DfTocrted.  The  terina  of  Uie  compromise  iu«  indicated  in  the 
text  tAlIalni  of  tlK  Union  Pacific  Railroad  Company,  p.  II). 
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Ibeen  above  that  point  wpfiatcdly,  axid  it  was  down  at  one  time 
^to  9.  It  has  always  been  a  sijeculative  stock,  the  sales  amount- 
ing ia  a  year  to  several  times  the  total  amount  outstandiug. 
But,  for  the  sake  of  gelling  an  estimat«  of  Ibe  profits  made  by 
the  builiieni  of  the  Union  Pauillc,  even  though  that  estimate  be 
admittedly  unreliable,  the  valuation  given  ahove  may  be  taken. 
At  30,  the  *36,76iJ,300  of  stock  would  be  ivorth  *n.028,690. 
Adding  this  to  the  cash  profit  as  stated  above,  tJie  total  profit 
appears  to  bo  $Ifi, 71 0,432.82,  or  slightly  aliove  27i  per  cent  of 
the  cost  of  the  mad.  Considering  the  cliiira(;tcr  nf  the  under- 
taking and  the  time  when  it  was  carried  through,  this  does  uut 
seem  an  immoderate  profit. 
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JOUTHERN   RAILWAY  &  STEAMSHIP 
ASSOCIATION  1 


A  Typical  Pool 

ABOUT  the  year  I860,  afUir  the  railroads  from  the  Eaat 
had  been  pushed  Lliruugli  lu  Chk^agu,  and  the  short  inde- 
pcndent  roads  began  to  be  united  in  iiitei'est  and  in  manage- 
ment, the  sharp  competition  that  has  become  such  a  marked 
feature  in  modern  railroad  oporations  first  came  into  prominent 
notice.  Up  to  that  time,  each  road  had  iwcd  only  itn  ow-n  cars, 
the  freight  and  passengers  being  transferred  at  tlie  terminus. 
As  it  became  necessary  for  connecting  roads  to  work  together, 
and  make  through  lines  ryquiring  no  ti-anafer*,  each  road  began 
to  work  for  the  whole  line  of  which  it  formed  a  pait  as  against 
other  similar  lines  or  combinations. 

The  development  in  the  South  was  much  slower;  and  com- 
bination and  competition,  though  inevitable,  came  more  tardily. 
It  was  not  till  the  Sontheiii  country  bad  been  laid  watite  by  the 
contending  armies,  and  its  business  brought  lo  a  standstill,  that 
really  sluirp  competition  liecame  the  rule.  Then  tho  coimtry 
was  found  to  be  supplied  with  more  roads  thsiii  were  needed. 
According  to  Mr.  Powers,  afterwards  Commissioner  of  the 
Southern  Railway  &  Steamship  Association,  "  there  was  not 
as  much  business  as  all  could  do.  Indeed,  any  one  of  these 
lines,  with  a  compai-a lively  small  output  for  rolling  stock,  can 
do  all  the  business  to  any,  indeed  to  all,  competitive  points 
named  in  our  circolars."  ^    With  such  a  condition  of  aSaiiH,  it 

'  From  thi3  Qaarterli/  JoMrnal  of  E<x>no'nict,  Vol.  V,  1891,  pp.  "O-W,  Circo- 
l&r  Letters  of  tliu  HouUieni  Kallwtty  StvaniKlilp  A>»ort:ilK>ti  an*  sititply  r(*fvm>d 
lu  henr:iflt!r  u  Circular  Lettora.  The  number  pTMeding  tb«  title  indlcalea  the 
vulumu.  *  S  Oircolor  L«tt«n,  001. 
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vsG  inevitable  that  eacli  roati  should  try  to  get  all  the  business 
jjosBible.  This  wiis  done  by  m«uiiB  of  rebates  or  open  cutting 
of  rates,  which  soou  brought  them  to  a  rulnoualy  low  range. 
At  this  stage  of  events,  agreementa  to  restore  and  maintain 
rates  were  not  infrequently  made;  but,  as  Mr.  Fink  subse- 
quenlly  remarked  in  one  of  his  re]>ort&  to  the  Aasuclation, 
these  agreements  were  generally  made  by  the  managers  "with 
the  purpose  merely  of  practising  deception  upon  each  other. 
Starting  from  a  higher  scale  of  rates,  they  secured^  for  a  short 
period  at  least,  some  remuneration  for  tlie  work  performed, 
until  the  low  rates  were  reached  again."'  Mr.  Fink  estimated 
that  by  means  of  these  rate  wars  the  groKs  earnings  of  the  South- 
em  railroads  were  reduced  about  forty-two  per  cent  below  what 
tegular  rates  would  have  yielded."  This  forty-two  per  cent  was 
in  iminy  cases  equal  to  Uie  whole  net  earnings  which  could  have 
been  derived  from  the  competitive  business  at  the  regular  rates, 
showing  that  the  business  was  really  unprolltable.  The  roads 
in  the  South  were,  in  consequence,  [imcticaUy  worthless  to  their 
owners.  The  following  language  was  used  in  1876  by  a  com- 
mittee of  the  stockholders  of  the  Centnd  Hailroad  i*k  Hanking 
Company  of  Georgia :  "  It  is  conceded  that  tlic  property  of  your 
stockholders  is  on  the  brink  of  Ijoing  sunk  forever;  and  the 
bankniptcy  of  a  number  of  your  rnads  is  imminent,  if  not  even 
now  a  fact."^  This  was  the  condition  of  jilT«ira  which  led  to  tlie 
formation  of  the  Southern  Itailway  &  SteamKblp  Association. 

Several  isolated  attempts  were  ma<Ie  to  bring  about  a  division 
of  business  Itefore  tlic  tinal  comprehensive  scheme  was  adopted. 
Thus,  in  1873,  the  roails  running  out  of  Atlanta,  the  Central, 
the  Georgia,  the  Western  A  Atlantic,  and  tlie  Atlanta  &  Char- 
lotte Air  l>ine.  agreed  upon  divisions  of  the  cotton  business,* 
The  accounts  were  kept  by  the  superintendent  of  the  Western 
&.  Atlantic,  and  were  settled  after  some  delay  and  dispute. 
Tlus  agreement  covered  only  the  cotton  season  of  1878. 

On  December  21,  1874,  a  meeting  of  the  Southern  roads  was 
held  at  Macon,  Georgia,  to  devise  some  permanent  means  of 

U  Clrcalar  Lrttor*,  277.  »I/6W..*i78.  *  2  Ibid.,  338. 

•  32  lliUl.,  lOlS  (Rfport  of  ibe  (tttinral  ronimiMtioncr). 
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settling  the  rlilTicuUics  that  were  constantly  arising  between 
them.  Adjourneil  meetinga  were  lielti  in  Jarmary,  1875,  when 
an  agreement  was  drawn  up  and  a  provisional  division  of  busi- 
ness agreed  upon  for  the  principal  corapeiitive  points.  Several 
meetings  for  i>eTfecting  the  agreement  were  held  during  1875  ; 
and  on  October  13  of  that  year  Mr.  Albert  Fink  was  elected 
General  Commissioner.^  This  was  in  itself  a  favorable  omen 
for  the  experiment;  for  Mr.  Fuik  had  been  General  Superin- 
tuudeut  of  the  Louisville  &  Nashville  Koad,  and  was  familiar 
with  the  railroiul  Imsiaess  of  the  South.  Furthermore,  it  was 
largely  on  a  ptun  lutd  duwu  by  liim  in  a  letter  to  the  presideul 
of  the  convention  that  the  Association  was  formed.  He  acoepted 
ofBcc  only  for  the  purpose  of  organizing  the  pool  and  setting  it 
in  motion,  and  served  but  six  mouths.  Notwitlu^Uinding  his 
short  term  of  office,  it  is  to  Mr.  Fink  that  the  Association  owes 
much  of  its  success.  The  Southern  Association  was  his  first 
experiment  in  arranging  lailroad  pools  and  agreements,  and 
was,  in  fact,  with  one  exception,  the  first  practical  pooling 
arrangement  in  this  country.* 

The  Association,  as  its  name  implies,  was  intended  to  include 
'  all  of  the  Southern  transportation  companies.  Any  road  south 
of  the  Ohio  and  Totomac  Rivers  and  oast  of  the  Mississippi 
could  bcoonu^  a  memtier.  Any  stcamsliip  company  connecting 
these  i-oads  witli  Boston,  Providence,  New  York,  Pbiladel]>hia, 
or  Baltimoi'e  was  eligible.  Its  main  object  was  to  remedy  the 
evil  of  excessive  competition,  which  was  working  the  destruc- 
tion of  all  Southern  i*oads,  by  maintaining  rates  and  securing 
a  fair  dLttribution  of  business.  To  accompliah  these  ends,  an 
annual  convention  was  held,  to  which  e.ich  rond  sent  a  repre- 
sentative. This  convention  elected  the  President,  a  permanent 
General  Commissioner,  a  Secretary  and  Auditor,  a  Board  of 
Arbitration,  and  an  Executive  Committee.  It  voted  on  the 
admission  of  new  members,  and  adjusted  ull  mutters  that  could 
not  be  determined  by  the  General  Commissioner,  a  two-thirds 
vote  being  necessary  for  any  action. 

1  1  Circulur  LpUotb,  18. 

■The  excepUou  wu  ifae  BiMiklled  "Omaha  Pool,"  flni  [ormed  in   1870 
betwoen  ibis  Ilurlhigtoii,  Rock  Island,  ami  Nortii-Wesieni  Itoods. 
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The  Commissioner  had  general  charge  of  the  business  uf  the 
Association,  but  referred  to  the  convention,  or  to  the  miLnngers 
of  the  roads  interested,  whatever  delicate  mattere  he  did  not 
feel  able  himself  to  deal  with.  His  dceisions,  orders,  rocom- 
meadations.  statistics,  together  with  the  minutes  of  the  con- 
ventions and  committee  meetings,  were  communicated  to  the 
varioua  roads  by  means  of  circular  letters.  These  have  been 
collected,  and  the  tweutji'-four  volumes  iu  which  they  are  pre- 
served form  the  chief  source  of  ixiformatiou  regarding  the 
history  of  the  Assoeiatiou. 

The  practice  of  referring  details  to  the  convention,  adopted 
in  the  first  agreement,  proved  cumboranme  and  impracticable. 
Accordingly,  there  were  occnsional  informal  meetings  of  the 
various  managers;  and  in  1883'  an  Executive  Committee  was 
appointed*  consisting  of  the  manager  or  executive  oflicer  of 
each  of  the  principal  lines  in  the  Association.  This  Executive 
Committee  was  given  juiisdiction  over  all  mattei-s  relating  to 
the  joint  traflic,  but  could  act  only  by  mianimous  consent.  It 
could  delegate  to  subcommittees  jurisdiction  over  matten^  espe- 
cially committed  to  their  charge.  ^  Such  a  subcommittee  was  the 
Rate  Committee ;  though  a  Kate  Committee,  with  powers  derived 
from  a  different  source  (the  convention),  had  existed  for  sevei*al 
years  before  this,  liaving  charge,  in  the  first  instance  at  least, 
of  rates  and  class ificat ions,  tliis  subcommittee  became  one  of 
the  most  important  branches  of  the  organization.  It  consisted 
nf  the  gcneml  freight  agents  of  each  of  (he  lines  in  the  Associa- 
tion. The  Itate  Committee,  like  the  Executive  Committee,  could 
act  only  by  a  unanimous  vote ;  and  any  meml>er  could  demand 
that  a  question  be  referred  to  the  Executive  Committee.'  This 
condition  of  a  unanimous  vote  was  probably  meant  to  prevent 
any  combination  or  clique  of  Uuvs  from  bettering  tliemsetves  at 
the  expense  of  the  others.  Hut  the  rcEiult,  as  might  be  expected, 
was  that  it  was  often  impossible  to  reach  a  decision,  even  on 
comparatively  unimportant  matters.  The  question  would  then 
go  to  the  Executive  Cotnmitti'c,  where  a  similar  state  of  affairs 
waa  likely  to  be  met,  and  (inally  to  tlie  Board  of  Arbitration. 

1  22  Clrcnlar  l^tiera,  36-2. 

*  See  the  AgrcL-mrmi,  Articles  7  and  10. 
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Tliis  involved  much  time  and  expenso,  oven  in  case*  where  a 
niiijority  vote  in  either  committee  should  have  been  amply  sufli- 
tiieiit.  But  it  may  bo  said,  ou  the  other  side,  that  by  tliiii  refer- 
ence of  the  matter  to  arbitration  the'  dissenting  roails  were  sure 
of  an  entirely  impartial  decision,  and  would  be  juucli  more  likely 
to  abide  by  it  than  when  outvoted  in  the  oouiinittees. 

By  the  liwt  agreement  (1875),^  provision  was  made  for  refers 
encB  of  any  tlisputes  that,  might  iiriso  to  the  ('oniniissionor  us 
arbitrator.  Then,  if  any  member  disapproved  of  bis  decision, 
the  matter  was  referred  to  outsiders  selected  by  the  cuntustauta 
in  the  case.  In  one  case,  Mr.  Charles  Francis  Adams  was  so 
chosen  as  referee.*  But  this  scheme  of  bringing  in  strangers, 
busy  with  affairs  of  their  own,  was  not  always  practicable. 
Accordingly,  some  years  later,  an  Arbitrator  was  elected  as  a 
jieimanent  ol^cer  of  the  Association.  His  duty  was  to  receive 
written  arguments,  and,  in  conneutiou  with  the  Commissioner, 
to  decide  tdl  cases  that  niiglit  be  ivfened  to  him.  At  the  ninth 
annual  convention,"  Octotjer  24,  1888.  the  numljcr  of  the  Arlu- 
tnitors  was  increased  to  three,  the  present  number. 

As  soon  as  possible  after  the  completion  of  the  organization 
and  the  election  of  the  Commissioner,  a  permanent  division  of 
business  was  agreed  upon  for  Atlanta,  Augiistii,  and  Macon. 
Tliis  was  put  int»  effect  on  Novenilwr  19,  1875.  Knch  road 
was  expected  to  carry,  as  nearly  as  possible,  the  appointed 
amount.  In  case  the  exact  proportions  could  not  be  secured, 
one  half  a  cent  per  ton  per  mile  was  allowed  each  road  for  any 
excess  carried  by  it,  to  cover  the  expense  of  carriage ;  and  the 
remainder  of  the  revenue  was  paid  to  the  Commi£j>ioner  to  be 
tnuisferred  to  tlie  credit  of  those  i-nads  carrying  leas  than  Uieir 
proportions.*  Daily  returns  of  thfi  compwtitive  bnsineaa  were 
made  to  the  (JominiB-sioner,  whose  duty  it  was  to  publish  monthly 
tables  of  the  amount  of  freight  carried  by  each  road. 

This  would  have  done  very  well  if  all  the  roads  had  honestly 
perfoi'med  their  part.    But  such  was  not  the  case.    Down  to 

1 1  Clrciilfir  Lftttn.  7.  •  U  Ibid.,  35,  »  U  Ibia.,  4b. 

*  This  m«  cban^  Uicr.  Twf itty  |>er  u:ut  of  Uie  reveauo  waa  allowed  lo  tb9 
Ituit  years  of  the  puoUo^  uraugcment 


SOUTUEIC"   RAILWAY  ASH0<:L\TI0N 


103 


July  31, 1876.  when  Mr.  Virgil  Powers  took  the  placu  of  Mr, 

Kink,  only  62Jl  per  cunt  of  the  inerciiatidi^e  balances  had  been 

settled.'    Tbe  remaining  STj  per  cent,  and  all  the  balances  on 

cotton,  still  remained  unpaid.    A  compromise  was  aminged  for 

the  remainder,  and  the  amount  agreed  upon  was  at  last  nearly 

bU  paid.    But,  as  tho  same  troublo  wor  likoly  to  recur,  the  Oom- 

liasioner  proposed  that  each  road  should  deposit  to  bis  order  a 

PlBOrtain  percentage  of  the  revenue  oti  each  waybill  of  pooled 

business.    In  June,  1877,  a  convention  of  tbe  roods  agreed  to 

L«  deposit  of  twenty  per  cent.^    In  1887,  in  his  annual  report,* 

fthe  Commissioner  was  able  to  say  that  "since  1877  all  balauces 

have  been  paid  and  rates  thoroughly  maintained,  except  for 

LAbout  a  month  from  February  14  to  Mairh  Ifj,  1878,  during 

'vhicb  time  there  was  a  war  of  rates  between  the  roads." 

At  tbe  outset  the  pool  covered  only  the  business  with  the 

Eastern  cities.    Tbe  Weslern  biiHiness  was  not  pooled  till  tbe 

before  tbe  Interstate  Commerce  Act  was  passed.    On  this 

nnpooled  business,  rates  were  being  constantly  cut,  and  there 

wa.1  mneb  o*>mplaint  Iwtth  by  tho  roads  and  by  tbe  public.    To 

remedy  this  evil,  another  orgnniraiion  of  Southern  roads  was 

formed  in  1886,  known  as  tbe  "  Asso(Hat«d  Hoads  of  Kentucky, 

Abkljamn.  and  Tennessee,"  *  and  tbe  pnolinu  arrangement,  which 

had  operated  so  successfully  with  the  Eastern  business,  was 

extended  to  tbe  busuiess  to  and  from  tbe  West.   In  1887,  tbe 

new  organization  was  united   with   tbe   Southeni   Uiiilway   & 

Steamship  Association ;  and  the  Commissioner  of  the  former 

bssoniation,  Mr.  J.  R.  Ogden,  was  elected  Vice^'ominissioner 

of  Uie  latter  and  given  charge  of  the  Western  business.'' 

One  further  point  in  tbe  history  of  the  organization  needs 
to  be  spoken  of  before  we  turn  t«  its  practical  workings.  Tbe 
eroent  contemplate*!  putting  l>oth  passenger  and  freight 
Mifliness  under  the  rules  of  the  Associntion.  At  first,  however, 
freight  traffic  alone  was  r^ulated.    In  188S  the  Commissioner 


1  31  CtrattUr  Leturs,  IffiO.  ■  21  Ibid,.  IfldO. 

•aibid.,  80L  *  31  it>id..  1020. 

■  S3  /bid.,  138,  lASl.    AL  tlw  oml  of  tlw  year,  howevsr,  Mb  office  of  Vlee* 
CBiamtMUoDer  wm  abolished. 
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was  asked  to  submit  a  plan  for  briuging  the  passenger  busLD&ss 
under  the  control  ol  the  Association,  aiid  in  November  a  plati 
was  submitted  to  tbe  Executive  Committee.'  It  was  never 
acted  uu  by  tbu  AssuL-latiuu  as  such ;  but  it  M'as  taken  in  band 
by  the  roads,  and  another  Aysociatioii  was  formed,  called  the 
Southern  I'aaseng'cr  Association.  It  is  distinct  more  in  name 
than  in  practice.  The  two  Associations  are  composed  of  the 
same  roads,  and  the  same  pei-son  is  their  General  Commissioner. 
The  Southern  I'assenger  Association  is  now  practically  a  part 
of  the  Southern  Kailway  &  Steamship  Association. 

So  much  for  the  histoiy  and  general  or^janization  of  the 
Association.  The  Commissioner,  the  ICxecutive  and  Kale  Com- 
mittees, and  the  Arbitrators  are  the  effective  parts  of  the  machin* 
ery :  and  to  their  functions  and  the  modes  o£  exercising  them 
we  will  now  turn. 

The  General  Commissioner  bos  always  been  the  executive 
officer  of  the  Association.  His  duty  was  primarily  to  carry  out 
all  laws  passed  by  the  convention  or  the  committees.  But 
it  went  beyond  this.  He  had  a  conditional  legislative  power. 
By  written  authority  he  was  actually  made  a  special  agent 
of  each  of  the  roafls,  and  was  supposed  to  look  after  the  inter- 
ests of  all  alike.  One  of  his  most  important  duties  was,  in 
connection  with  the  Auditor,  to  collect  and  publish  accounts 
of  the  business  transacted,  and  statistics  on  any  other  matters 
that  would  be  of  assistance  to  the  roads.  As  an  example  of 
this  function,  we  may  mention  certain  tables  in  regard  to  the 
capacity  of  the  different  Tank  Line  cars  for  the  trnnaportation 
of  oils-  It  had  often  been  iiiipossihlc  to  as<^ertain  the  exact 
weight  of  shipments  of  oil ;  and  it  was  arranged  that  in  future 
the  capacity  of  the  cars,  as  given  in  these  tables,  should  be 
taken  as  the  basis  in  calculating  the  charges.* 

The  Commissioner  and  Auditor  were  to  keep  accounts  of  the 
business  done.  To  enable  them  to  do  this  the  agents  of  the 
initial  roads  were  ordered  to  fonvard  daily  to  the  Commissioner 
copies  of  all  waybills  of  through  business.^   At  the  same  time, 

1 17  Circular  Letuni,  1«S8;  18  Ibid.,  IftS. 
•  aQtbii.,  107 ;  and  23  /Md,  301.  ■  See  the  A^reenx^tit,  Article  18. 
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they  were  to  lU-poHit  in  bank  to  thu  uitler  of  the  Commissioner 
twenty  per  cent  of  tiie  revenue  from  Boch  businesa.  The 
accounts,  which  were  to  be  made  out  and  published  monthly, 
were  divided  into  nine  tables.  Table  A  showed  tlie  movements 
of  merchandise  during  the  niontli  from  each  Kastern  city  to  all 
division  points ;  the  route,  amount  performed  in  pounds  and 
revenue,  allowance  for  carriage  and  net  i-evcime  to  be  divided, 
percentages  and  revenue  allotment,  exucHES  in  tlie  amount  car- 
ried, and  the  cii^li  deposited  to  the  order  of  tlie  CoromisBtoner.* 
Table  U  pave  similar  information  for  the  two  months  prnvions, 
enabling  a  mmiager  to  tell  whether  his  road  was  gaining  or 
falling  behind  the  other  lines.  Tables  C  and  1)  gave  similar 
information  about  the  cotton  business.  E  and  F  showed  the 
gross  revenue  and  balances  for  the  month  at  each  point  and 
At  all  points  combined,  for  merclmudise  and  cotton  respectively. 

>  B7  my  of  illuAtratlon,  1  glV6  Uie  Comnilwioner'a  Table  A  for  Octobtr, 
1881,  00  New  York  traffic :  — 
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To  Iwep  thwr  various  acconnU,  of  coarse  a  larger  force  of  olerka  wa«  uecos- 
Mrj,  entailing  a  consldvrable  rxpensp.    Tlib  cxtieuw  waa  met.  Brat,  by  a  yearly 
neiDbanfaip  fee  of  V^W)  for  cacti  road,  and,  jtccnnil,  liy  iiaMSiimenu  oti  the  varl- 
oiu  nult  b  proportion  to  their  refonuc  from  compciitire  biiBineBS,    For  tlM; 
year  eedJog  May  31.  1880,  the  expeuatia  of  tiio  AHtuciaiiou  w^n;  »  Utile  moiftj 
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U  gave  tliu  gro«a  i-«vi.-nue  and  bidntives  for  mercltandise  and 
cottun  combined,  at  all  jiouiLk,  and  the  ca^li  depuHited  Un  the 
month.  Tliis  is  the  table  upon  which  the  i^ettiements  were 
made.  H  gave  the  gross  i-evenuc  from  merchandise  and  cotton, 
and  the  two  coinbtncd,  for  the  two  months  previous.  I  gave 
the  amount  of  the  romniissiimer's  deposits,  where  depnsiled, 
the  character  <jf  the  bu8int'.sH  oti  which  deposit  was  made,  and 
by  whom  it  was  made.  In  1883  another  act  of  tables  was 
added,  showing  the  movements  of  cotton  factor)*  goods.  By 
means  of  these  various  tables,  the  manager  of  each  road  was 
ciiabb'd  to  ftce  at  a  glance  just  what  business  there  wai4  to  com- 
pete for,  and  what  share  bis  road  was  getting.  They  showed 
him.  also,  tlic  basis  on  whioh  the  percent^ea  of  division  were  ' 
calculated. 

Having  informed  the  roads  by  means  of  these  tables  of  the 
amount  of  their  indebtedness,  and  of  the  buHineKH  frum  which 
it  arose,  tbe  Commissionei-  and  Auditor  uet«d  as  clejiritig-huuse 
agenta  for  tins  settlement  of  the  accounts.  The  twenty  percent 
deposit  of  the  debtor  compiinics  was  applied  as  far  as  possible 
ti)  paying  tbeir  Imlances,  aii<l  sight  drafts  were  drawn  by  the 
Commissioner  for  any  excess.  The  deposits  were  relied  on, 
however,  to  pay  tbe  greater  part  of  the  indebtedness.  In  Sep- 
tember, 1884,  —  to  take  a  month  at  random,  —  out  of  the  sixty 
lines  (routes)  for  which  accounts  were  kept,  twenty-one  had 
carried  more  Uiiiii  their  share  of  freight.  Out  of  these  twenty- 
one,  ten  had  deposits  large  enough  to  cover  all  indebtedness. 
With  five  more,  the  excess  was  less  than  $100;  while  only  six 
of  the  twenty -one  owed  more  than  $100  in  addition  t^  what 
their  dcpoalla  would  cover.  The  deposit  practieiiUy  iissnrtui  a 
prompt  settlement  of  all  bmlances.  Whatever  remained  of  the 
twenty  per  cent  after  paying  the  debts  was  returned  monthly 
to  tbe  depositing  companies. 

The  Com  miss  ion  er'fl  accounts  and  statements  obviously  could 
not  be  accepted  as  conclusive  unless  the  right  was  given  him 
to  examine  the  books  of  any  member  of  the  Association,  as  a 
safeguard  against  fraudulent  or  irregular  reports.  This  right 
was  given  by  Article  18  of  the  Agreement.    Some  Instances 
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of  Uie  lucxle  in  wbich  it  wns  eaforcvd  will  serve  to  illuatniie 
the  practical  working  of  the  Asencialiuii.  In  tliu  fiUl  of  1886, 
une  of  tlie  Iiibpuutura,  at  tltc  urJvr  of  the  Auditor,  altcinptet] 
to  examine  tlm  books  of  tliu  AtnLaiiia  (_ircut  Soutborn  Kond 
at  Chattanooga,  in  oni«r  to  Iratiu  some  cotton  shippoil  from 
Atlanta.  The  otTloials  of  the  road  refused  to  allow  thJH  exanfi- 
nation;  and  the  matter  was  brought  up  in  the  Kxecutive  (_'om- 
mittee.  A  vote  of  censure  on  the  road  was  there  paaaed,  and 
the  action  of  the  Alaliatna  Great  Southern  in  this  case  was 
treated  hy  the  committee  Bim])ly  as  a  breach  of  the  agreement.' 
In  1883,  however,  the  power  was  nioro  vigorously  exercistxi. 
it  had  been  charged  that  rebates  were  being  paid  on  compressed 
cotton  via  the  Atlantic  poi-tfi :  and  the  ('omiuiBaioncr  was  in- 
Btructed  by  the  Kxecutive  CoDiiuittec  to  examine  the  hooks 
of  the  railroad  companies  and  the  fiteanisliip  eonipanie»  eaiTy- 
ing  to  and  from  these  ports,  for  the  [lurpose  of  aseertaining 
whether  suoh  rebates  had  been  paid.^  Another  case,  even  more 
striking,  oame  up  in  •luly,  1885.^  The  matter  of  rates  and 
rebilling  tnim  the  West  was  under  discussion.  The  Rate  Com- 
mittee requested  the  ('omniisRioncr  tn  examine  the  rtrbilling 
rewtrds  of  the  Nashville,  Chattanoogft  &  St.  Louis  Railroad, 
ond  to  report  the  extent  of  such  bn.siness,  making  a  separate 
statement  of  each  class  of  freight  rebilled,  imder  what  divisions 
and  to  what  points;  and  also  a  statement  of  the  quantity  of 
sunilar  busiuestF  shipped  at  Nashville  rates.  The  examination 
-■W8S  made.  and.  a  report  of  fifteen  or  more  printed  pages  pre- 
sented a  few  weeks  later.* 


1  aO  CiroDlAr  letters,  121. 

«  14  ttnd..  S13. 

■  1"  Ibid.,  IB26. 

•  IS  Ibut,,  iUM,  OtlieritUtliitiCH  wen;  rollccWd  by  Ihc  Cornininsioutr.  Aniont; 
Ihcm  were  some  ih&C  mosL  have  be«ii  ptUwrvAl  iu  any  case ;  bnt  the  matter  wu 
tanch  Aimt>lilicd  when  ona  man  gaXhvrpA  the  information  Tor  nil  tJie  rAfUls. 
Soeb.  1f>T  example,  were  the  t&blca  of  the  "arbttrarleB"  charged  by  Uie  North- 
•rn  roadfl.  The  Suutlifrn  ABSoclMlOft  nuule  ratett  to  New  Turk,  Provideuce, 
Bofloii.  and  other  ciU(«.  To  Und  (Ik  ratee  on  cotton  (the  chief  North-bi>un<l 
bustHMM)  to  Uie  Interior  New  Kriglaiid  mannfaciurini;  town,  Lite  arfaitnuieH 
glrvn  in  these  tables  were  added  to  tlie  regular  BofitOD  rat*s,  and  gare  a 
,  dealrable  unifomdlj  La  the  ratM. 
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^^V          W^e  turn  now  to  another  important  part  of  the  Commis- 
H^            sinner's  functions.    The  object  of  the  Association  was  prinia- 
^B            rily  to  maintain   rates.    Theoretically,  this  was  done;  but  in 
H             practice    there    were    many    irregiilaritiea,    floods    were   often 
H            classified  wrongly  or  were  underweighed.    Shippers  often  mis- 
H             represent  Uie  goods  when   the  railroad  agents  are  nnahlt;  to 
H            ascertain  for   themselves  their  quality  and  class.    Often  the 
H             agents  are  willfully  negligent;  by  not  being  too  watchful  in 
H             classifying  and  weighing,  they  cut  rates  and  draw  the  trat!ic 
H            to  their  lines.    To  remedy  this  evil,  in  1886  (July  16)  the 
H             Commissioner  was  empowered'  to  appoint  two   Inspectors  of 
H             Weights  and  Claseiirications.    The  same  experiment  had  been 
H            tried  by  the  South-western  Association,  and  some  othei-s,  ami 
H             had  proved  very  successful.^    The  need  that  had  existed  for 
H             some  such  check  is  shown  l)y  the  following  table  of  the  work 
H             accomplislieti  by   the   Inspectors    in    the  first  year  after  thoy 
H             were  appointed:^  — 

NruBRn 

OV  SU1PXEST8 
OoaBBcnTED 

Wbiuut 

CQRltBOTSU 

ixcitKAHX  n 

lUVKSirR 

H               Oct.  1,  1880,  to  Jiiii«  1,  1S87 
H               One  month.  Ma/,  IS87     .     . 

10.178 
1,82B 

Il.90S.0S7 

1,019,348 

•3a,0li7.SG 

fi,ns.8i 

H             This  of  itself  shows  a  substantia]  increase  in  revenue.    But 
H             the  effect  of   the  new   method   was    much   greater   than  the 
H            figures  of  corrections  would  indicate.    "The  knowledge  that 
H             checks  have  been  provided  makes  shippei'S  mure  careful   than 
H            they  would  be  otherwise.    Hence  attempts  to  evade  the  claBsi- 
H            (ication  are  not  so  numerous  as  they  formerly  were,  or  as  they 
H             would  be,  did  not  the  shippers  know  that  we  were  watching 
H             to  prevent  irregularities."*    Whenever  the  Commissioner  sus- 
^^           pected  that  fraudulent  practices  were  being  followed,  he  would 

^^^V            )  10  Clreulur  X^ticn,  1717.     The  namber  of   Inspectore  has  since  been        i 
H               lucreued.                              >  IQ  JUd.,  1089.                              ■  21  P-iii..  1037.        ^H 
^M                    *  Le1t«r  (rooi  J.  W.  MfdAvtvy,  CoininiMlonsr  of  Ibfl  South-western  Assocb-  ^^M 
■               tion,  to  Mr.  Powers,  Id  1»  Ibid.,  1090.                                                                 ^H 
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send  an  Inspector  to  examine  and,  if  possible,  stop  them. 
The  Inspectors  were  also  sent  to  examine  the  bool<s  of  a  com- 
pany, if  it  was  suspected  that  business  was  done  without  being 
reported.  In  1886,  tlie  East  Terinesaee.  Virg-jiiia  &  Georgia 
road  was  charged  with  failing  to  report  all  the  cotton  carried 
to  Bmnsiv'ick.  An  Inspector  (Examined  the  books  of  the  com- 
,p(Ui)-,  and  watched  tlie  shipments  for  some  lime,  in  this  case 
without  bringing  to  light  any  irregularity. 


The  second  iiiii>ortant  pai't  of  the  macliineiy  of  the  Asso- 
ciation cuiisistti  of  the  Executive  Committee  and  the  Kate 
Committet^  whose  formation  and  powers  have  already  been 
described.  We  may  now  examine  some  particular  cases  illus- 
trative of  these  powcra.  It  will  Vie  most  convenient  to  de- 
scribe them  irrespective  of  whether  they  came  up  in  the  Rate 
Committee  or  Executive  Cnmmittee.  The  reader  will  remem- 
ber that  the  Executive  Committee  is  the  higher  court,  as  it 
were,  and  that  any  matter  can  be  appealed  to  it  from  the  Hate 
Committee. 

Of  course,  tlie  Urst  duty  of  the  Itate  Committee  is  to  make 
rates  to  iind  from  the  eompetitive  points.  This  statement  seems 
simple,  but  it  involves  more  than  appears  at  the  first  glance.  It 
"bKngs  up  the  questions  of  (I)  division  of  the  business  on  which 
nites  have  been  made;  (2)  differentials  between  different  towns; 
(8)  classification  of  goods. 

A  lixed  rate  having  been  agreed  upon  for  the  competitive 
business,  a  division  of  the  business  follows  almost  of  necessity. 
There  are  always  differences  in  the  position  or  equipment  of 
the  competing  roads.  Tlie  best  equipped  and  most  convenient 
toad  would  naturally  get  most  of  the  business.  Tbia  would 
ordiuajily  lead  lo  a  cutting  u£  rates,  and  that,  too,  as  is  usual  in 
such  cases,  by  the  rond  least  able  to  give  low  rales.  The  only 
way  to  prevent  a  continual  .struggle  is  to  assure  the  weaker 
road  a  certain  proportion  of  the  business.  In  the  early  days  of 
the  Association^  divisions  were  agreed  upon  by  the  managers  of 
the  roads  for  eiglit  iwinis.  —  Atlanta,  Augusta,  Macon,  Newnan, 
West  Point,  Opelika,  Montgomeiy,  and  Selnia.    These  divisions 
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were  based  od  the  normal  carrying  capacity  of  tlie  roads,  as 
sbowo  iu  the  business  of  the  years  past.  For  example,  the 
dirisioDs  for  Atlanta  were:*  — 


COTTUK 


Umu-iliuiukk 


OMitnl  R-K.  ........ 

Geor^»  R.R. 

AUa&tic  A.  Kichmond  Air  Line  ILR. 
WflMen&  Atlantic  R.R.  .  .  .  . 
Atluu  &  Wwt  PoiM  ILK.    .     .     . 
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As  new  roods  were  built>  new  allotnients  uf  business  were 
demanded  or  allotmeubi  at  new  {ilaces.  In  1886,  the  tnerclian- 
dise  biuinesti  uf  la  places  wn»  (moled ;  and  at  Atlanta  the 
number  of  pouli-d  routes  luid  grown  from  5  to  12. 

Again,  sumc  of  the  old  lines,  by  offering  greater  facilities, 
might  feel  able  to  demand  a  larger  proportion  of  the  business. 
There  was  an  important  case  of  thi^  sort  in  1884,  on  the  Mont- 
gomery cotton  business.  From  January,  1881,  to  August, 
1683,  the  business  had  been  pooled  on  Uie  following  per- 
ceuLages :  *  — 

Rhi  Tenncater,  Virginia  &  (ieorgla,  vU  C»ler» 14% 

LomsvUlB  &  N.-uhvil)v,  ria  Mabllv,  and  Nonb,  via  LDuisdllu  (t 

Nailwllle « 

Montgomery  &  Eufaala  and  WMtem  ol  Alabama 3B 

In  1883,  the  East  TenncKscc  became  dissatisfied  with  this 
division,  and  rcfuMid  to  raiicw  the  agreement,  asserting  that,  to 
avoid  paying  the  heavy  (wnalty  of  §1,50  per  hale  for  excess  cai^ 
ried,  they  hud  been  compelled  to  turn  over  to  their  competitors 
several  thousanil  bales  of  cotton.  In  1888-84,  the  cotton  busi- 
ness from  the  point  in  question  was  not  pooled,  and  the  East 
Tennessee  Road  carried  over  twenty-seven  per  cent  of  tlie  busi- 
ness, even  though  full  Association  rates  had  been  charged.  The 
next  year,  the  matter  came  np  in  the  Executive  Committee, 

'  I  Cirmilftr  Leiwrn,  1. 

*  Argnmeni  bofom  the  Board  of  ArbUrattoo  b^Uifl  EoatTenneanei  Virginia 
A  G«orgta  Railroiul. 
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where  an  att«ii)pt  was  made  to  settle  it.  This  failicg,  it  went 
to  the  Arbitrators  for  a  decision.  The^-  gave  u  division  o£  the 
business  as  follows :  ^  — 


Kew  Diviaioy 

out 

22% 

42 

66 

SB 

W«6tcrt)  of  jVUbamawid  Montgomery  A  Eufaulft 

A  Bimilar  dispute  aroBe  at  alwiit  the  same  time  over  the  Selma 
cotton  business.  The  Executive  ("oniinittee  agreed  to  refer 
the  matter  to  an  arbitrator.  ImnicdiatA;ly  tJiereafter,  the  initial 
roads  entei'ed  into  a  contract,  at;  provided  iu  Article  20  of  the 
Agreement,  dividing  the  business  aL-c-orditig  to  his  decisinii. 

In  close  connection  with  the  uiakiug  of  rates  i^  the  matter 
of  classificatton.  In  the  claasitication  of  the  Association,  as  it 
stood  iu  1880,  there  wrrc  spceified  in  muml  munlwrs  1250 
articlea.  The  classification  nf  the  Association  wiis  adopted  in 
the  fi ret  instance  by  the  iiniiiiul  convention  of  1B78,  but  since 
then  has  been  in  the  hands  of  the  Kate  Committee.  Even  the 
first  clasfiiRcation  was  drawn  up  and  proposed  by  a  committee 
corresponding  to  the  present  Hate  (^ommilU'e.^  The  result  has 
been  a  single  uniform  claa.sification  for  ibo  wholr  Southern  ter- 
ritory, in  place  of  the  chjios  which  had  existed  before.  "  In 
July.  1876,  llie  Eastern  lines  had  two  classifications.  The 
Savannah  line  used  9  classes,  and  the  Charleston  and  Coast 

L lines  worked  5  and  6  classes.  The  Western  lines  were  using 
the  'Green  I^ine'  classification,  with  a  number  of  'SpeeialB.'"* 
The  advantage  of  having  one  classification  for  all  the  roads  in 
>  18  rircalAT  Letters,  41. 
•  10  Ibid.,  IftfiT. 
I  ■  1»  Circular  rollers,  l(t87.  In  Januuy.  1S88,  a  fiotnmltteti  was  appointed 
If  oar  AjWciaUan  to  confer  wlili  the  Joioi  Classl&alioa  CQumiittve  of  Ibe 
iWifc  Lines  AMoclatlon  aod  othen,  (or  Lbv  parpcwo  of  Mconnlnin);  what  ]kmm1> 
bfllty  «xl»i«d  formtAblUhltigannUorm  cloflciSciiiion.  But  tbna  t&r  none  hu 
twen  iiKTeed  tipoii :  And  il  M  igucstionftble  trhnhrr  an  «f:re(!in>mt  Is  rrjicbcd  at 
»B  Mrljr  day.  unleM  the  Intenitate  Commerce  Commlasion  succoeds  in  brlaglng 
dunigh  prcasnro  on  the  rond.i. 
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a  aeotion  of  the  country,  or  even  for  tlie  whole  couiitiy,  if  that 
were  possible,  is  obvious. 

The  third  task  involved  in  tlie  making  of  rates  ia  the  fixing 
of  the  (Uffei'ctttials  l>ctween  noighboring  cities.  The  geiicnd 
object  in  fixing  tlio  (lifferentialB  was  to  make  siicli  rates  that 
all  cities  similarly  situated  should  have  the  same  chance  in  the 
competition  of  trade.  Thus  a  New  York  merchant  would  have 
to  pay  the  same  rates,  whether  he  shipped  hia  gocxls  to  Chat- 
tanooga, Dalton,  Rome,  Atlanta,  Athena,  (iainesvillc,  Anniston, 
or  Bimiinghaiu.  On  the  other  hand,  Boston,  New  York,  Phila- 
delphia, were  treated  alike,  the  rates  to  and  from  any  given 
Southern  poini  l)eing  tho  aanie.  Norfolk,  Portsmouth,  and 
Richmond  formed  another  group  ;  and,  again,  Charleston,  Port 
Royal,  Savaiinali,  and  Brunswick.  From  the  West,  rates  were 
itie  same  front  Chicago  to  all  Eastern  ports,  such  as  .1  acksonville, 
Kemandina,  Cliarleston,  I'ort  Koyal.  Savannah,  and  Brunswick  ; 
and  in  like  manner  from  either  Louisville  or  Memphis  to  the 
Eastern  porta.  These  examples  RuAice  to  indicate  the  principle 
on  which  differentials  were  adjusted.  As  new  roads  were  built, 
of  course  new  places  had  to  be  considered.  Thus,  in  1886,  the 
East  Tenenssee,  Virginia  &  Georgia  moved,  in  the  Rate  Com- 
mittee, that  the  lates  to  and  from  Rockraart.  Georgia,  be  the 
same  as  to  Cedartown,  Georgia.  The  two  towns  were  V.»etweea1 
ten  and  twenty  milea  »i>hiX,  and  were  doing  substantially  the 
same  business.  The  motion  was  lost,  and  the  matter  refei 
to  the  Executive  Committee.  There  again  it  was  lost,  uK 
referred  to  the  Arbitrators,  who  finally  directed  that  the  rat 
to  Rockraart  he  tho  same  as  to  Rome  and  Cedartown.'  At  an-' 
other  time,  in  August,  1886,  n  question  arose  as  to  difTereutiala 
on  cotton  from  Atlanta  to  New  Orleans  and  to  Savannah.  The 
old  differentials  had  been  7  centa  per  100  pounds  in  favor  of 
Savannali.  The  motion  now  was  to  reduce  this  to  3  cents.  The 
Arbitrators  finally  agreed  on  a  compromise  differential  of  5 
cents,  the  rate  to  New  Orleans  being  put  at  60  cents  per  100 
pounds,  and  that  to  Savannah  ut  45  cents.^ 


'  20  Circular  LMl«i,  102,  114,  121.  487. 
'  lU  Ibid..  2041  ;  SO  Ibid.,  47. 
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Next,  aa  to  the  relations  of  the  Association  lines  with  outfiiUe 
liii«ct.  In  il£  deuliugs  with  Lbese,  the  Assot-ialion  has  not  alwaj^s 
been  lenient,  especially  when  there  was  competition  hetween  its 
members  and  the  outsiders.  In  the  revised  rules  adopted  ib 
Decfmber.  1870,  there  was  the  following  provision:  "If  any 
company  owning  or  operating  a  line  of  trniis^tortation  in  con- 

<i:uon  with  the  rua/ls  or  lines  uf  companies,  parties  hereto, 
Hall  refuse  to  hecome  a  member  of  tlie  AsHocialion,  .  .  .  such 
line  shall,  as  far  as  practicable,  be  refused  recognition  as  part 
of  a  through  line."  '  This  pi-actically  amounted  to  boycotting 
such  lines.  The  prc^visioii  for  a  boycott  does  not  appear  in  the 
later  agreement,  though  there  have  been  recent  cases  where 
some  such  rule  would,  no  doubt,  have  been  very  acceptable  to 
the  roads  of  the  Association  ;  as  when  the  Chesapeake  &  Ohio 
was  completed  to  Newport  News,  find  ag^ain  when  the  Kansas 
f'ity,  Mouiphib  &.  Kirniiiighaiii  was  built  to  Birniiiigliani.  These 
roads,  being  outside  of  the  AHBociatioUt  often  reduced  the  rates 
and  materially  affecteil  the  business.  Following  up  the  policy 
here  indicated,  the  Commissioner,  in  Angust  6,  1877,  issued  a 
circular  authorizing  greatly  reduced  rates  to  Boston  and  New 
York  and  to  the  South  Atlantic  ports.  The  reason  was  that 
the  steamship  lines  t^i  and  from  these  points  had  refused  to  co- 
operate with  the  Asaocifttion  in  carrying  out  its  rules.  Within 
three  weeks,  all  the  steamship  lines  had  signed  the  agreement, 
and  rates  were  restored.- 

Equally  troublesome  was  the  competition  of  the  river  steam* 
boat  lines.  Often  the  differentials  between  two  cities,  such  as 
St.  Louis  and  East  Cairo,  were  sufficient  to  allow  the  boats  to 
cut  rates,  even  after  paying  insurance.  To  prevent  tliis,  in  tlie 
case  referred  to,  the  rates  to  East  Cairo  were  advanced  enough 
to  make  them  the  same  as  to  Cairo,  across  the  river,  thereby 
reducing  the  differential  between  East  Cairo  and  St.  I.ouis  two 
cents  per  hundred  pounds  on  Claasos  C  and  I),  and  four  cents 
per  barrel  on  flour.^  Rates  to  Selma  and  T^fontgomery  from  the 
East  were  cut  in  n  similar  way  by  the  New  York  &  MoWle 
Steamship  Eine.    The  Association  changed  their  rates  to  stop 
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this  :  a  few  montlis  later,  the  competition  being  withdrawn, 
they  were  restored.^ 

Next,  let  us  turu  our  attention  to  Die  Board  of  Arbitration. 
The  duties  of  the  Board  have  already  been  referred  to  in  a 
general  way,  and  in  treating  of  other  subjecta  examples  have 
incidentally  been  given  of  the  oxerpiae  of  their  powers.  It  will 
be  helpful  to  give  other  examples,  illustrating  the  variety  of 
cases  which  come  before  them. 

Perhaps  the  matter  that  they  had  to  consider  most  often  was 
that  of  luiikiiiig  divisions  of  the  competitive  business,  of  which 
one  instaiicu,  the  Montgoniory  and  Sclnia  pool  settlemyni,  was 
considered  on  page  110.  We  there  Haw  tliat  the  huHiness  from 
these  points  wsis  pooled  from  1881  t«  1883.  Then,  the  Kuat 
Tcnne»scL%  Virginia  &  Crcorgia  becoming  dissaljslied  with  its 
share,  a  year  followed  williout  tlic  pool.  But  in  1884  a  new 
divisii>n  of  tho  business  was  made  hy  the  Arbitrators,  whereby 
the  East  Tennessee  got  more  nearly  the  share  of  the  business 
which  it  demanded.  In  1886  this  question  came  before  the 
Arbitrators  again,  but  in  a  more  complicat^'d  foriu."  In  the  first 
place,  the  East  Tennessee  renewt'd  ita  claim  for  a  larger  share 
of  Uie  businets  from  these  points.  Tliis  was  refuaed  in  tlie  case 
of  Montgomery,  but  from  Selma  tlie  East  Tennessee  got  one 
per  cent  in  addition  to  its  previous  proportion.  Next,  when 
the  annual  convention  was  held,  and  the  agi-eement  presented 
as  usual  for  signature,  the  Louisville  &  Xashville  refused  to 
sign,  on-the  gmund  that  balances  to  tho  amount  of  ^.^fiOO  were 
still  due  it  on  the  Montgomery  and  Selma  pool.  This  amount 
^vas  said  to  he  due  from  the  East  Tennessee  Koad,  which  had 
lately  gone  out  of  existence  by  the  foreclnsure  of  a  mortgage, 
becoming  the  East  Tennessee,  Virginia  »fe  Georgia  Railway 
Company,  and  from  which,  in  consequence,  the  money  could 
not  Iw  collected.  After  having  been  debated  in  the  Executive 
Committee,  the  matter  was  banded  over  to  the  Arbitrators  to 
decide  what  balances,  if  any,  were  due,  and  how  they  were  to 
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be  (lividctl  among  the  several  roads.  Tliey  ajji'eed  that  the 
condition  of  the  accnunta  Iieforo  August  31,  1S84,  the  dat«  on 
which  the  second  pool  went  into  efTect,  was  too  confused  to 
admit  of  any  unraveling.  Hence  all  balances  before  that  date 
were  considcrwl  canceled  and  discharged.  On  the  business  after 
that  date,  they  decided  that  a  Imlancc  of  $3700  was  due  the 
t^uisville  &.  Nashville,  of  vfh'u-h  the  East  Tennc.s.scc  should  pay 
^970.  These  had  been  the  precise  amounts  given  in  the  accounts 
of  the  Commi&sioner.' 

Another  tyi^ical  case,  showing  tlie  usefulness  of  the  Arbitra- 
tors in  allotting  business,  came  up  in  connection  witti  tlie  traHic 
of  Mcmphisand  Naahville.  There  had  been  no  previous  division 
of  the  business  to  thcitc  point.^,  and  rates  had  been  in'cgulor  for 
8  considerable  time.  Finally,  in  the  summer  of  1885,  an  agree- 
ment was  mailo  by  the  East  Tennessee  and  the  LouiNville  &■ 
Nashville  Roads,  the  competitors  for  the  business,  to  maintain 
rates,  and  ask  the  Arbitrators  to  allot  the  business.  This  allot- 
ment was  made,  and  accepted  by  both  roads.' 

Another  case,  of  a  somewhat  difEei-ent  sort,  was  brought 
up  by  the  Louisville  ^^:  Nashville^  ^t  a  later  period.  V'nder  the 
terms  of  the  agreement,  the  initial  lines  from  any  point  "shall 
determine  the  subdivisions  of  its  business  among  its  conneo- 
tions."  The  Louisville  &  Nashville  claimed  that  it  was  not 
receiving  from  the  Atlanta  &  West  Point,  with  which  it  con- 
nected, its  fair  share  of  the  Atlanta  cotton,  and  so  demaiuUi] 
an  apjmrtionnient^  extending  iHick  to  1877,  ur  at  least  ui  1884- 
82.  The  two  claim.t  difl'ercd  only  in  reganl  to  the  dates.  In 
regard  to  the  second,  tt  was  decided  that  a  fixed  share  of  the 
Atlanta  &  Wtst  Point  business  shouhl  be  given  to  the  Louia- 
villc  (i  Nashville,  the  share  to  be  determined  by  tlie  Audi- 
tors' accounts.*  In  regard  to  the  other,  no  division  was  allowed, 
on  the  groumts  that  previous  to  .lanuary  17,  1883,  the  part  of 
the  Louisville  >&  Nashville  for  wliich  this  claim  wan  made  had 
not  been  a  member  of  the  Association;  that  until  1884  itn 
would  not  hove  been  obliged  to  pay  over  the  receipts  from  soy 

>  10  circular  Leuen,  30IS:  20  lUd.,  56.  *2n  Ibid..  S&t. 
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excestt  ilint.  might  have  fallen  to  it,  and  bo  should  have  no  o! 
for  a  deiicil  of  freight  can-icd.' 

At  another  time,  cotton  was  shipped  fivin  a  local  stauon  to 
Montgomery,  a  competitive  point,  on  a  local  bill  of  la(itiig,  and 
then  reahipped.  This  wos  held  to  lie  subject  to  the  reguhu-  pool 
divisions  of  Montgoineiy,  according  to  the  agreement,  by  which 
''all  busineeti  fram  or  to  a  crossing  or  meeting  point  of  two  or 
more  roads  is  joint  traflic."^ 

A  peculiar  dispute,  import^at  as  illustrating  one  of  the  arti- 
qIcb  of  Lite  agruemt-nt,  came  before  the  Board  in  1887.^  It 
is  spoken  of  here  because  closely  coiinectetl  with  the  matter 
of  allotting  business.  Complaint  had  been  made  that  the  Kasi 
Tennessee  Road  hod  curried  some  cotton  from  Kelma  which 
it  had  faitcfl  to  report  for  division.  In  answer,  it  was  stated 
that  the  cotton  in  question  had  l)een  refusfni  by  the  Western 
Railroad  of  Alabama  and  others.  The  Board  held  tliat,  ncconl- 
ing  to  Article  19  of  the  Agreement,  this  cotton  should  he  elimi- 
nated from  the  pool,  and  need  not  be  reported.  Article  19 
reads  that  "each  company  shall  be  required  to  cany,  as  nearly 
as  possible,  its  allotted  proportion,''  but  *'no  penalty  vh&U  be 
imposed  upon  a  company  or  line  which  carries  an  excess  for 
the  benellt  of  any  company  that  refuses  or  willfully  neglects  to 
cany  its  allotted  pmportion."  The  object  of  the  article  was,  of 
course,  to  keep  all  the  roads  in  the  marltet.  Ita  effect  was  to 
maintain  competition,  nutwithstandi[ig  the  pool. 

Next  in  number,  but  less  varieil  in  character,  are  the  cases 
relating  to  rates  and  differentials.  Some  of  these  have  already 
been  noted.  The  dispute  on  New  Orleans  and  Savannah  dif- 
ferentials, and  the  ditlicultics  that  arose  in  regard  to  steamship 
competition  on  Ohio  and  Mississippi  River  poinla,  were  in  the 
end  settled  by  the  Boai-d.  Another,  of  a  typical  sort,  referred  to 
tlie  rates  ou  iron  from  Birmingham  and  Chattanooga  to  St.  Louis. 


*  These  cwws  aro  iDL^resling  in  anotfaer  vxy.  Thu  Luuisville  ft  XuhTnio  wen 
disMtisOtd  with  the  decisiooa  ftivvti.  nitd  a»ked  for  a  reopenlnfc  of  tlie  toatier. 
Although  tfiicti  it  Uiiii|;  may  b«  allowcil.  nml  ai  litneti  has  b«i?n  allowed,  tho  ArU- 
tntbora  nt  this  time  did  not  Me  fit  tugranl  t)ii>  r»-I)rxriuK-    ^1  tbSil.,  1 107. 
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The  Kanna*  City,  Memplns  He  Rinningham  Railro:ul  (not  in  tlie 
Association)  had  lowered  the  rate  from  Birniinghacn  to  St.  l^ouis. 
Tliis  was  followed  by  a  similar  reduction  by  the  Association. 
buL  without  a  conx-spondiu^'  reduction  in  the  Chuttanooga  rates. 
On  reference  to  the  Arbirrator»,  it  wtis  decided  that  the  nid  dif- 
ferential of  90.25  between  Chattanooga  and  Uinningham  shoidd 
continue  in  force,  and  that  any  reduction  in  the  rat<!S  from  Bii^ 
niinghani  should  carry  with  it  a  corresponding  rcducticii  frum 
ChattancKiga.' 

The  Hoard  of  Arbitration  have  also  had  to  consider  varions 
other  questions.  Points  in  regard  to  clasaificiition  have  arisen, 
as  in  regard  to  tlie  classification  of  cotton  goods,  tlie  products 
of  Southern  mills.  Tliese  goud^,  which  hud  been  favored  from 
the  outset  by  a  low  classification,  were  raised  in  1887  from  the 
sixth  to  the  fourth  class,  thereby  removing  in  part  one  of  the 
"protoctivc"  features  of  tliG  system.  ICveii  after  this  cluinge 
the  rates  were  not  the  same  l«ith  ways.  Cotton  factory  goods 
South  tiound  went  first  ulnss  at  ^1.14  ]>cr  100  pounds,  New  York 
to  Atlanta.  Southern  factory  goods  Nortli  btmnd  paid  now,  oa 
fourth  class,  instead  of  49  centa,  73  cents.  '■  liut  for  the  fact," 
the  Arbitrators  said,  in  giving  their  dcciaion,  *'  that  liner  fabrics 
shipped  Sftnth  I>onnil,  Home  of  them  vi-ithotit  discovery,  are  of 
higher  value  than  those  shipped  North  bound,  the  still  exist- 
ing inequality  would  be  unjustifiable.'*'  Another  minor  matter 
which  has  come  before  the  Boafd  has  been  the  question  of 
insured  bUls  of  lading.  The  agreement  provident,  in  Article  31, 
that,  ^  in  cases  of  competition  between  idl  rail  lines  and  water 
or  combined  water  and  rail  lines,  the  latter  may  assume  the 
whole  burden  of  insuring  against  marine  risks  :  and  bills  of 
lading  to  that  effect  may  l>n  Issued."  The  Arbitrators  decided 
that  such  insured  bills  of  lading  could  1>c  issued  in  competition 
with  all  mil  lines  onl}-.  the  piivilege  not  applying  between  two 
oomhined  rail  and  water  lines.^  Another  decision  was  as  to  what 
were  "initial  roads"  under  the  agreement.  It  was  held  that 
the  phrase  "  initial  roads  "  is  not  used  in  distinction  to  "  iermi- 
nal  roads,**  but  that  the  responsible  road  at  any  given  point 
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tbe  initial  road.*  Still  another  decision  was  in  regard  to  "  milling 
in  transit^"  which  wiuj  held  to  be  a  fonn  of  rcbillingf  and  hence 
prohibited.'' 

These  coses  have  been  cited,  not  because  in  themselTes  of 
groat  importance,  but  because  they  show  the  great  variety 
of  mattCM  which  the  Arbitrators  had  to  deal  witli.  Tliey  are 
all  types  of  cases  that  come  up  often.  They  incUide,  either 
directly  or  indirectly,  nearly  all  the  matters  over  which  the 
Assuciatiou  had  control.  The  task  uf  the  Uoard  has  been  by 
no  means  an  eaKy  one.  There  were  many  niaatent  to  please, 
but  it  has  performed  ita  functtouit  without  even  a  sunpicion  of 
dishoneaty  or  partiality. 

We  have  thus  far  been  considering  in  detail  the  organisation 
and  woi'kings  of  the  Association  as  it  existed  down  to  1887.  It 
now  remains  to  note  the  changes  which  were  bronghc  about  by 
the  Interstate  Commerce  Act  passtrd  in  that  year.'  The  Act, 
lii-st  of  all,  stopped  the  pooling  feature  of  the  Association.  The 
twenty  per  cent  deposits  were  no  longer  called  for,  and  the  pay- 
ment by  one  road  to  another  of  any  excess  of  earnings  above 
allotment  was  put  an  end  to.  The  daily  reports  of  business  and 
the  mouthly  tables,  however,  were  still  continued.  The  act  also 
required  some  readjustment  of  rates.  White  each  road  reported 
its  rates  to  the  Interstate  Commerce  Commission  directly,  and 
aimed  to  keep  them,  as  nearly  as  possible,  in  line  with  the  deci- 
sions of  that  CommissioD.  yet  the  thi-ough  rates  were,  in  the 
main,  discussed  and  aiinnged  asbefoiv  tiy  the  Rate  Committee  of 
the  Association.  At  first  the  coinmlttcu  of  the  Association  had 
some  ditlirulty  in  arniiiging  rates  bo  as  to  compete'  successfully 
with  the  river  lines,  and  therefore  asked  for  and  obtained  a  sus- 
pension for  ninety  days  of  the  long  and  short  haul  clause  of  tbe 
act.  The  delay  ■was  asked  mainly  to  give  time  for  rearranging 
the  rates  without  disturbing  more  than  was  necessary  the 
interests  of  the  shippers.  In  making  the  rearrangement,  a 
partial  reclass  16 cation  was  necessary ;  and  the  number  of  places 

1 18  CircBlar  Lellent.  203.  «  20  IhiH.,  250. 
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to  which  Uiroug-h  ni.te6  were  made  was  somewliat  reduced,  in 
order  U>  get  more  nearly  in  liue  witli  the  requirements  o(  the 
law.  The  Association  was  recognized  by  the  Interstate  Cnrmnerce 
Commission,  and  on  several  cases  has  been  summoned  to  appear 
before  it  for  examination.'  Complaints  have  also  been  brought 
against  the  Asauciatloti  l>efore  th«  Commiasion  for  illegal  rates. 
At  times  the  roads  over  which  the  rates  in  question  wore 
given  were  joined  as  codefendanis.  but  this  lias  not  always  been 
the  caflc. 

Tlie  prohibition  of  pooling  by  the  Interstate  Commerce  Act 
by  no  means  put  an  end  to  the  power  of  the  Association.  It 
tiU  continues,  having  for  its  object  the  saving  of  revenue  by 
le  maintenance  of  rates.  Though  pool  divisions  may  no  longer 
be  made  use  uf,  fines  may  Ihs  iiiipoaed  to  acc-iiniplisli  the  same 
end.    A  recent  case  will  serve  to  show  how  this  is  dune. 

In  the  adjustment  of  rates  from  Eastern  cities  to  Southeastern 
points,  it  Iiappcnetl  that  a  combination  nf  "locals"  from  Ralti- 
tnore  to  some  of  these  cities  was  less  than  the  through  rates. 
This  was  not  true  from  any  other  citj*.  The  huainess,  however, 
from  Baltimore  to  the  poinrs  in  question  wa-s  so  small  that  the 
differences  amounted  to  nothing.  One  road,  without  consulting 
the  Commissioner,  reduced  the  through  rates  to  this  combination 
of  locals,  thereby  affecting  all  through  rates  from  New  York  and 
Philadelphia  to  these  Southeastern  points.  The  Interstate  Act 
requires  that  notice  of  reductions  uf  rates  m\ist  be  Bled  in  the 
ofSce  of  the  Commission  at  least  three  days  before  they  can  go 
into  effect ;  for  the  Southern  Railway  &  Steamship  Association 
t«rritorv  the  pratitico  is  tliat  all  changes  are  ntiido  by  the  Rate 
Committee,  and  notice  is  given  at  Washington  by  the  Coinmia- 
sioncr.  The  road  in  question  filed  notice  of  reduction  itself  with 
the  Intcistate  Commoree  Commission,  and  then  notified  the  Com- 
missioner of  the  Southern  Association  of  the  intended  change. 
That  officer  at  once  notified  the  other  roads  interested ;  but 
these  protested  against  the  i-eduction  as  unnecessary  and  unwise, 
and  asked  that  the  rates  be  not  put  into  effect  until  the  matter 
could  be  brought  before  the  Rate  Committee.    Notwithstanding 

1  IniuittMc  CouiUMircc  Roporui.  VdI.  Ill,  p.  7. 
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these  remonstrances,  the  rates  were  put  into  force  as  originally 
planned.  Thereupon  one  road,  coimectuig  with  a  water  line. 
in  reluliatioti  issued  insured  bills  of  lading;  another  refused 
to  autliorize  the  reduced  rutea  except  upon  order  of  the  Com> 
missioner  of  the  Association.  Permission  to  use  them  was 
given  by  the  Commissioner;  bnt,  as  the  rates  were  not  oHiciiiUy 
announced  by  him,  the  road  still  refused  to  use  the  reduction  or. 
honor  bills  of  lading  given  at  the  reduced  rates.  The  matter] 
was  very  soon  brought  before  the  Executive  Committee  in  the' 
shape  of  a  complaint.  It  was  referred  by  them  to  the  Arbitra- 
tors, who,  after  a  full  hearing,  ordered  the  original  rates  to  be 
restored  and  the  offending  road  te>  pay  a  line  oC  85000.  The  fine 
was  paid,  and  rates  were  restored  witliin.  three  weeks  after  the 
original  reduction. 

This  brings  the  Association  to  date.  Lot  us  now  glajicc  at  itfl 
efTccts  on  the  roads  anil  on  the  public. 

There  can  be  no  doubt  that  il  luis  been  of  great  benefit  to  the 
roads.  It  has  secured  the  maintenance  of  rates,  and  an  adjusted 
share  of  business  to  each  line.  The  stronger  lines  would  perhaps 
have  survived  without  this  division,  but  hardly  the  weaker.  As 
to  the  public,  the  regularity  of  rates  has  helped  the  growth 
of  the  country,  and  this  has  reacted  in  turn  to  the  benefit  of 
the  roads.  The  traffic  has  incre-ased  enormously.  The  amount 
of  cotton  carried  North  from  all  pooled  points  has  more  than 
doubled  from  1877-78  tol885^86.  In  1877  it  was  297.284  bales; 
in  1885-86  it  was  G64,S8T.'  The  amount  of  merchandise  South 
bound  has  increased  in  the  same  time  from  seventy  million 
pounds  to  nearly  one  hundred  and  fifty  million.  The  tot^l  of 
merchandise  carried  South  in  this  time  to  all  ])Oolod  points  was 
1.285,928,199  pounds  with  a  revenue  of  88,747.664.  The  total 
cotton  revenue  in  this  time  was  $10,905,000.  During  the  samej 
period,  the  (ieneral  Commissioner's  deposits,  referred  to  abovei.] 
were  *1,636,270. 

The  regularity  of  rates  under  the  Association  is  the  advan- 
tage to  the  public  most  distinctly  due  to  its  existence.  Changes 
in  rates  have  been  comparatively  few,  and  secret  rebates  rare. 

)  SI  Cinnilar  I.ct»ra,  1626. 
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Such  changes  as  took  place  have  beeu  almost  uniformly  down- 
ward;  and.  as  reasonable  notice  of  tliese  has  Ih%ii  given,  there 

no  offset  to  the  public's  gain  such  as  sudden  and  fluc- 

iductions  bring.     The  Jigures  in  the  note  sliow  the 

mward  trend  of  rates,  and  prove  at  least  that  the 

the  Assooiation  waa  not  to  maintain  rat«s  at  any  fixed 
figure.*  Certainly,  that  i>art  of  the  public  which  had  to  do 
directly  with  the  roads  in  the  Association  was  not  dissatisfied 
with  the  working  of  the  pool.  In  1867  the  General  Con^mis-. 
aioner  was  able  to  say  at  the  annual  convention,  "There  has 
been  literally  no  complaint  of  discrimination  l>ctween  individ- 
uals in  the  same  locality,  and  very  little  (and  that  unreasonable) 
between  localities."* 

In  concluf^ion,  a  word  may  be  said  of  the  effect  of  the  Abbo- 
aation  in  niairitaining  i-athor  Umu  suppreHsiiig  competition 
among  the  roads.  Pools  ot  which  thiis  in  a  type  do  indeed  limit 
competition.  But  it  is  a  great  mistake  to  suppose  that  they 
destroy  competition.  On  tJie  contrary,  aa  Professor  Selignian 
pula  it,"  "they  maintain  the  advantages  of  a  healthy  competi- 
tton.    Each  of  tlic  roads  will  still  attempt  to  procure  as  much 

>  ThB  raUs,  in  ocnU  p«r  bundml  potimU  oti  nutnb«i«d  ctuAH,  from  Eutorn 
dtlM  to  Atlanu  on  tbc  flnt  of  Juiuat?  of  taeh  je^r,  It&ve  been  :  — 
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business  as  can  possibly  be  obtained  in  a  fair  and  open  manner.* 
The  agreement  of  the  Southern  Railway  &  Steamship  Association 
was  renewed  yearly,  and  most  of  Uie  contracts  for  dJTiaipn  of 
business  were  made  for  a  year  at  a  time.  Each 
carry  as  much  freight  as  possible,  so  that,  when  the| 
tract  came  to  be  made,  it  might  demand  with  some 
reason  a  laiger  share  of  the  business.  It  is  competition 
sort  that  is  advantageous,  not  competition  wiUi  little  or  no 
.regard  to  the  cost  of  doing  the  work. 

Henry  Hudsok 


ip  Association 
or  divisi^^f 
Toa^|M^ 
tiie^^^K 
some^^^^H 
etition  oniu 


A   CONTIUBUTION   TO  THE  THEORY   OF 
RAILWAY   RATKSJ 

TN  the  volume  supplementary  to  his  history  of  English  nul- 
-*-  way  experience.  l*i-ofe88or  (lohii  has  put  forth  an  explanatiun 
of  railway  rates  which  has  won  wide  acce|>tajicn,  and  whieli 
deserves,  both  for  its  ingenuity  aiul  for  the  deservedly  liigh 
reputation  of  the  author,  a  more  careful  exaniination  than  it 
seems  yet  to  have  received.*  Briefly,  the  theorj'  is  that  railway  *^ 
charges  are  fundamentally  like  taxes.  All  experience  shows 
that  railway  rates  are  based,  uut  on  the  cost  of  furnishing  the 
I  sen'ice,  but  on  what  the  purchasers  can  affoixl  t^^  pay.  As  with 
taxes,  the  fundamental  principle  is  that  ol  Lei^tungffiihigkeit : 
the  charge  based  on  what  the  purchaser  can  afford  to  pay,  and 
ought  t«  pay.  The  problem,  thnreforo.  is  at  bottom  one  of 
ethics,  involving  those  eiMisidenitions  of  piibliL-  polii.7  and  of 
right  and  wrong  which  recur  in  the  discussions  of  proportional 
or  progressive  taxation.  The  need  of  considering  the  means 
and  the  purchasing  power  of  the  passengers  and  shippers  forces 
itself  on  every  railway  manager,  whether  he  will  or  no ;  and  it 
supplies  a  striking  illustration  of  the  indestructible  link  between 
ctbics  and  economics. 

To  illustrate  by  particulars.  Cohn  explains  that  the  higher 
rates  for  fu^t^'lass  ttian  for  thij-d-ckss  passengers  ate  not  due 
to  the  mora  expensive  accouimodalious  of  the  former,  —  and 
here  he  is  right  beyond  doubt,  for  the  dilTerence  In  expense 
would  account  for  only  an  insignificant  part  of  the  greater 
charge,  —  but  to  tlie  fact  that  their  means  ore  laiyor.  Thoy  can 
afford  to  jMiy  more ;  railway  managers  feel  that  in  justice  they 

>  From  tb«  Qwartprty  Journal  of  Scvnomk»,  ]8dl.  Vol.  V,  pp.  43S-46& 
*  G.  Cohn,  Ute  engllKcb«  KlientinhnpollUk  der  letzlen  zehn  •Tahr*,  Lcipdft, 
1888,  pp.  Oo-M. 
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to  pay  mure;  and  tbey  are  charged  higher  fares.    Cofan 
no  detailed  appHcatiuii  uf  thiu  ethical  point  of  view  to 
freight  rates,  and  his  tentative  style  leaves  it  somewhat  UDi 
tain  honr  far  ho  would  carry  the  principle.    Indued,  tli 
obvious  difliciilty  here.    It  is  true  that  froight  charges 
ally  lower  on  oheap  goods  than  on  dear  goods ;  but  hoir 
to  know  that  cheap  goods  —  say,  coal  and  ores  —  serve  for 
consumption  of  the  poor?    Cohn,  howevrr,  expresses  more  than 
once  his  conviction  that  the  fundamental  question  is  the  same, 
—  one  of  justice  and  htitUmgtfHhhjkfil.    Tie  cites,  as  a  clear 
illustratiou,  a  provittion  of  the  German  Constitution  by  which 
railroadH  are  obliged,  in  times  of  scarcity,  to  carry  food  at  low 
rates.    Again,  he  nutes  tliat  in  regard  to  oniitiary  freight  the 
moons  of  the  ultimate  cuusumer  are  nut  easily  ascertained : 
therefore,  we  have,  in  freight  iBtes,  only  a  rough  and  uncertain 
adaptation  of  the  charge  to  biH  metuis,  analogous  to  those  coro-.H 
mon  and  unavoidable  devices  in  taxation,  l>y  which  wo  rcsorfc^H 
to  some  rough  and  more  or  less  uncertain  indication  of  the  tax- 
payer's means.  *Tt  suffices  for  his  general  conclusions  that  the 
adjustment  of  passenger  fares  on  the  basis  of  the  means  of  the 
passengers,  and  of  freight  rates  according  to  what  the  goods 
wdl  bear,  have  suniething  in  common.    Both  sets  of  discrimi- 
natious  have  an  ethical  basis :  they  rest  on  a  sense  of  justice 
which  tlic  railway  manager  cannot  put  aside. 

Tbti  conclusion  finsilly  deduced  from  this  train  of  reasoning 
is  that  public  ownerahip  of  railways,  or  at  least  public  regulation 
of  rates,  is  imperative.  In  every  case  where  we  find  the  price 
of  a  set  of  services  inevitably  settled  on  grounds  of  right  ani 
wrong,  no  private  person  or  corporation  can  be  safely  intrusted 
with  their  adminLstration.  So  delicate  a  process,  involving 
necessarily  an  interference  in  distrilration  of  a  more  or  less 
arbitrary  sort,  must  be  in.  the  bands  of  the  State. 

1  have  referred  at  some  length  to  the  speculations  of  the  dis- 
tinguished professor  at  Gollingeii,  because  they  are  signilicant 
of  a  general  trend  of  opinion  among  writen,  un  railway  topics, 
that  the  principles  which  apply  to  the  ordiimry  phenomena  of 
exchange  do  not  help  ua  in  explaining  the  returns  which  a 
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railway  get«  for  its  services.  Sonielimcs  this  rejoctionof  tlie  gen- 
eral theory  of  value  is  staled  in  mi  iimny  woivJa.  Sometimes  it  '' 
is  rather  implied,  in  statements  that  railway  rates  are  governed, 
not  by  cost  of  service,  but  by  value  of  service;  by  what  the 
traffic  will  bear;  by  cost  to  some  extent  and  by  other  things  to 
ft  greater  extent.  The  object  of  the  present  paper  is  to  examine 
some  of  the  characteristics  of  railway  raUts,  and  more  especially 
to  ent«r  on  the  inquiry  suggested  by  Professor  Cohu's  specula- 
tions, whether  railway  rate«  must  really  he  ej;ptaiiLed  on  sepamte 
and  peculiar  grounds. 

The  ceutial  point  in  such  un  inquiry  is  the  bearing  of  cost  of 
service  on  railway  rates.  We  may  begin,  therefore,  with  some 
consideration  of  the  nature  of  a  railway's  expensea.  Analyzing*'' 
tliese.  the  most  striking  peculiarity  is  the  great  pro{)nrtion  of 
the  total  which  falls  to  return  on  capital  simk.  The  investment 
of  fixed  capital  is  very  large,  not  only  in  itself,  but  in  compari- 
son to  the  business  done.  There  is  a  tradition  in  England  that 
the  tumnsver  of  a  railway  —  tliat  is,  its  gross  receipts  —  must 
be  at  least  ten  per  cent  of  the  capital  invested,  in  order  to  make 
the  enterprise  profitable;  and  in  recent  years  the  English  roads 
have  certainly  not  exceeded  tliat  proportion.  Where  the  plant 
ia  lesB  elaborate  than  in  England,  tlie  gross  receipts  form  a 
;er  percentage  of  the  investment.  The  roads  of  the  State 
l^lahsachusettii  have  im-cived  in  recent  years  in  gross  over 
twenty  per  cent  on  the  investment.  But  even  at  twenty  p^r 
cent  the  pro|>nrtion  of  turn-over  iu  capital  is,  in  compaiison 
witli  other  industries,  extraordinarily  small.  The  consequence 
is  that  a  very  large  proportion  of  the  gross  receipts  must  be 
devoted  to  the  payment  of  a  return  on  capital  at  the  usual  rate. 
Return  to  capital  thus  forms  by  far  the  largest  single  item  in 
the  expenses  of  a  railway.  Operating  expenses  usxially  ab«orb 
fnira  fifty  to  sixty  per  cent  of  the  gross  receipts,  leaving  from 
forty  to  fifty  per  cent  for  payments  lo  capital.  In  the  language 
of  everyday  life,  we  do  not  ordinarily  speak  of  the  whole  of 
iheso  payments  as  expenses:  only  the  so-called  "fixed  cliarges" 
come  under  ihat  head.  But,  for  the  purposes  of  economic 
tbeoij,  iHvidends  enter  into  expenses  as  much  as  interest  on 
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debt,  in  so  far  as  the  dividends  yield  only  that  return  which  in 
the  long  run  ii<  necessary  to  induce  the  investment  o(  capitfll. 
If  the  profits  on  investments  in  rtdlways  hare  not  proved  un- 
naually  liigh,  and  if  dividends  and  interest  combined  have  not 
formed  an  exceptionally  large  rtturti  on  the  capital  sunk,  we 
inay  say  that  the  entii'e  payments  to  capital  form  part  oC  the 
expenses  necessary  for  yielding  the  railway  service.  The  evi- 
dence is  stroiigtbat  railways  have  not  been,  at  least  ui  England 
and  tlte  United  States,  on  the  whole  excepliuiially  profitable. 
Certainly,  they  have  not  yiuUled  returns  to  the  investtoni  so 
much  above  those  got  in  other  directions  tliat  tliere  is  any  sulj- 
Btantiol  inaccuracy  in  the  statement  that  the  foi-ty  or  fifty  pel* 
jnt  of  gross  receipts  wliich  goes  to  interest  and  dividends  is 
of  their  necessary  expcnsits.  So  much  must  be  paid  in  the 
long  run  if  railroads  are  to  be  built  by  private  railronds,  or  by 
govemiuents  with  capital  borrowed  from  private  individuals. 

But  this,  tlie  lai^est  item  in  a  railway's  outgo,  has  no  influ- 
ence on  railway  i-ates :  so  much  is  admitted  by  all  careful  writers, 
and  by  all  railway  managers.  The  grounds  of  the  conclusion 
are  not  always  stated  in  the  same  way.  Very  often  it  is  said 
that  the  investment  in  a  railway  plant  is  irrevocable;  the  rail- 
way is  there,  and  cannot  be  moved  or  turned  to  other  use ;  it 
will  continue  to  bo  i*un  so  long  as  it  yitslds  anyttitng  over  oper* 
ating  expenses,  whether  or  not  tlie  excess  brings  the  usual 
return  to  the  capit-jil  investred;  this  return,  or  tlie  need  of  get- 
ting it,  consequently  does  not  affect  rates.  The  reasoning  holds 
good  for  a  given  road  or  group  of  roads  at  any  particular  time, 
hut,  looking  at  Tailroarl  o|)erations  as  a  whole,  it  hardly  gives 
a  sufficient  basis  for  the  sweeping  proposition  tJiat  railway  serv- 
ices ai-e  rendered  quite  without  regard  to  profit  on  capital.  In 
the  long  run,  even  after  admitting  everj-thing  that  may  be  said 
of  speculative  buililing  and  Indirect  profits  of  projectocv-nil- 
roads  will  nut  be  built  and  niu  unless  the  capital  sunk  in  them 
gets  something  like  the  return  it  may  expect  in  other  (Ureellous. 
A  road  once  built  may  be  maintained  and  operated,  even  though 
it  yiehls  little  or  nothing  on  the  capital  sunk  in  it:  hut  new 
romls  will  not  be  built  or   nld   ones   extended   under  such 
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conditions.  Where  we  liiMJ  the  niiiwjiv  net  Ht4!(ulily  enlarging, 
neu'  rotids  Iwiitg  built,  itiid  old  ones  adding  hiHiicheH,  new  trnrks, 
and  extensions,  we  may  infer  that  the  capital  put  into  them 
expects  to  tiiid  and  in  the  long  run  tUyvs  find  its  tircount,  and 
that  rat«tt  nro  ndjuMtcd  so  as  to  yield  to  capital  at  least  its  ordi- 
nary retmn.  Looking  at  the  general  range  of  rates  as  they 
develop  in  the  long  run.  we  caiincit  conclude,  thfrefore,  that 
return  to  capital  may  be  dropped  from  the  list  of  factors  dctcr- 
mininff  them. 

But  looking  At  any  particular  rate,  at  the  charge  on  this  or 
that  item  of  trafQc,  wo  can  reach  the  conclusion  uiiredcr\-edly; 
mad  this  is  the  sense,  to  my  mind,  in  which  it  ia  true  and  impor- 
tant that  return  to  capital  is  not  a  factor  in  dctcrtniuing  rates. 
As  to  any  particular  itt-m  of  IraBic,  the  oidy  c|iii>sLiuii  is  whether 
it  pays  more  tlian  the  c<Jt;L  of  moving  iu  If  it  does,  the  traffic 
is  adviinljigeuus  to  the  rnihvay,  evon  tliough  the  excess  over 
oitemting  expenses  is  no  small  thai,  if  the  same  proportion  held 
on  all  traflic,  verj*  little  would  be  earned  towards  interest  and 
dividenils.  It  is  a  coromimplnce  in  the  distnissiomt  of  railway 
rates  tliat  different  sorts  of  traffic  conLriltutc  In  very  different 
degrees  towards  p»yiig  fixed  charg(\s  and  dividends.  §om^ 
cUm€«  of  trafiic,  of  the  sort  that  can  he  got  only  if  tite  rates 
are  low,  contribute  little:  others,  of  the  sort  that  will  come 
even  though  rates  be  high,  contribute  much.  In  the  lates  on 
/one  article  of  freight  as  compared  with  those  on  another,  or  in 
I  [KiS4euger  fares  as  compai-cd  with  freight  charges,  the  item  of 
retam  to  capibU  is  indilTertnt.  Even  though  the  traffic  as  a 
whole  is  mulcted  enough  to  yield  this  return,  the  mte  on  any 
indiv'iflual  part  is  settled  without  regard  to  it. 

LiMiking-  lit  tlie  inalter  broadly,  we  have  here  commmlities 
produced,  in  part  at  least,  at  joint  cost.  For  the  explanation  of 
the  vahiea  of  commo<Iitie8  produced  under  such  conditions,  the 
daasic  economista  <leveloiM.'d  a  theory  which  they  applioil  chiefly 
to  cases  like  wool  and  mutton,  gns  and  coke,  where  practically 
whole  of  the  cost  was  incurred  jointly*  for  several  commodi- 
But  obviously  it  aha  ap^ilios,  pro  ttinto,  to  cases  where 
ool^  part  of  tlie  cost  is  joint.    The  conditions  for  ita  application 
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si  in  any  industry  in  \vhich  there  is  a  larf^o  plant,  turning 
«ut,  not  one  linrnogeneous  coiiiniodity,  butacvcrul  commodities, 
subject  to  demand  from  diJTerent  qtmrters  with  different  degrees 
of  intensity.  Under  such  circumstances,  while  part  of  the  coat 
is  incurred  separately  for  the  in(li\ndual  commodities,  a  part  is 
incurred  jointly  for  all  of  thetn.  The  nature  of  the  demand, 
jthen,  has  a  permanent  offcct  on  their  values,  ^o  one  comraod- 
I  ity,  of  course,  will  be  sold  for  less  than  the  separate  cost  incurred 
I  in  regard  to  it^  Wool  wiU  not  l>e  sold  for  less  than  the  cost  of 
shearing,  nor  mutton  for  less  than  the  cost  of  dressing ;  and  in 
railroad  operations  no  tr^llic  will  \k  carried  for  less  than  the 
separate  cost  of  moving  it.  We  may  assume,  for  oonveaience 
in  the  present  stage  of  the  reasoning,  tliat  the  several  commodi- 
ties in  any  one  group  — -  the  several  railway  ser\ices  in  the  group 
now  under  consideration  —  will  be  sold  at  prices  which  will 
make  up  a  total  siiflicient  to  yield  ordinary  returns  on  the  capi- 
tal embarked.  Tlifirfc.Tfvill  remajn  Jh£Ja-fl.gap  hptwppn  thu  pngf « 
whj^h  mui}^  hf>  ^^hargf^d  to  gM.  hsic](  tho  HfmA  of  ^wparata  coa^^ 
on  each  comipodity.  and  tlip  total  prif^fl  whif.b  mii«^  Iw  fhaifgwj 
to  yet  a  return  on  lt|n  wholf  mftlay ;  t^''*  ff*r  upprntnAiitiiig  ttie 
elements  of  cost  jointly  inimmai/  To  this  joint  cost,  t*acb  com- 
modity or  service  will  contribute  in  proportion  to  the  demand 
for  it.  It  will  contiibute  luore  and  sell  proportionately  high  if 
the  demand  doos  not  need  to  be  tempted  by  low  prices,  and  will 
contribute  Icbs  and  mcU  propoitionately  low  if  a  high  price  tends 
to  choke  olY  the  duniaiul.  The  fainiliar  reasoning  need  not  be 
further  restated :  we  are  concerned  hero  not  so  much  with  tho 
theory  aa  with  its  application  to  the  case  in  hand.'  The  labor 
which  built  the  railway  —  or,  to  put  the  same  thing  in  other 
words,  the  capital  which  is  sunk  in  it — serves  equally  to  aid 
in  carrying  on  every  item  of  traffic,  and  represents  joint  cost  for 
the  whole  of  it.  The  traffic,  on  the  other  hand,  is  of  very  various 
sorts,  subject  to  demand  f:-om  different  quartyre  with  varying 
degrees  of  iut«nsity.  It  is,  ttierefore,  in  accord  with  what  we 
might  expect  from  general  theory  that  the  different  sorts  oC 

*  The  best  fltatemenl  of  llie  i^nernl  rotsoning  b  la  MlU's  Frb)Ofl>lN  uf  Polit- 
ical Ecouutny.  Book  III,  chap,  xvi,  §  1. 
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tnffio  contribiite  in  very  iliffen-iit  propnrtionB  towanis  pn.ying 
tlie  fi!te<l  charges,  or  the  return  to  uapttul,  —  the  element  in 
railwny  o[H;nition8  which  i-epresents  joint  coBt.  Trallic  which 
will  continno  to  come  even  at  rompamtively  high  mttui  will  con- 
tinue to  be  tiixecl  high,  aiitl  will  contribute  largely  towarclti  fixed 
charges.  Trallic  for  which  the  (leinand  is  Bensitive  ^  price,  and 
whieh  can  be  got  only  at  low  rates,  will  contribute  little. 

The  most  complete  illustration  of  a  plant  which  serves  to 
yield  various  aer%*ices  at  joint  cost  ist  in  a  canal  or  common  high* 
way.  Here  tlie  operating  (rxpcnseH  are  insignificant,  and  interest 
on  capital  is  almost  the  only  current  expcTise.  We  need  not 
tlierefore  be  surprised  to  tind  that  the  canal  and  turnpike  tolls 
of  former  days  were  not  uniform,  but  vaiicd  with  tlie  character 
of  the  tratlie.  Canal  tollis,  like  railway  eliarge^  in  our  own  day, 
were  lower  oa  the  bulky  gomlsi  which  would  be  offered  for 
transportation  only  if  rates  were  low,  and  higher  on  "merchaa* 
dise"  of  greater  value,  which  could  bear  a  higher  charge,  and 
which  railways  had  not  yet  diverted  from  the  canalf*.  .Similarly, 
turnpike  tolls,  as  Adam  Smith  t«lls  us,  were  higher  on  carriages 
of  luxury  than  on  wagoners'  carts.^ 

This  application  of  the  theory  of  joint  cost  has  been  exokuied 
at  what  may  seem  to  be  tedious  length,  because  I  belie^^Lat 
the  same  principle  can  be  applied  inu'ch  more  widely,  and  can 
be  made  helpful  for  the  ucderstandlng  of  the  bearing  on  rates  of 
the  items  of  rail  way  cost.  Not  only  the  fixed  capital  of  a  ra;!-'^ 
ray.  but  a  very  largo  part,  in  fact  much  the  largest  port,  of  the  ' 
operating  expenses,  reprcKentA  outlay  not  scpnrate  for  each  item 
of  traffic,  but  common  to  the  whole  of  i^  or  to  great  groups  of 
it.  Operating  expenses  also  form  joint  cost,  and  necessitate  an 
acoommo<Iation  of  rates  to  demand  rather  than  to  specific  cost. 


>  Exiiiip]««  of  oUsalfled  t«Ua  od  canals  may  be  found  ta  RioKwalt's  Detetop- 
n>eai  of  Tr8ii«|'>rtat!on  Syttteiiut  in  thv  ltniu>d  .SUtra.  p.  47,  and  In  Clicvaliei's 
Viiirs  dff  Coiaiuuuicntlon  tMX  £uiI*-UdU,  Vol.  I,  p.  2Ui.  CompQU«  Cohti'n 
Engliscbp  Eisenbnliiipohtlk,  Vol.  I,  p.  15  ;  Vol.  II,  p.  176.  Iii  Snu's  Verkchr«- 
uiluet,  VoL  t,  pp.  Ci7-0I,  atUntion  Is  callM  M  tbf  Urge  proponioD  of  plant  in 
all  (r»nsporuiLk>D  a^ciaielet,  and  (o  the  eleiuenl  of  jioiul  cuit  bi  Uieiu.  Hen. 
uelwwbereln  Sax's  dieeossioii,  tbepriDcipleof  joint  coal  istathvr  tmplivtl  thno 
ezplictlly  uurkMloui. 
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To  the  further  cuiwidemtiou  of  this  extension  of  tlie  theory  I 
now  procetitl,  resuming  for  tlml  {)uii>ose  tlie  analysis  of  the 
expenses  of  a  railway  undertaking. 

The  operating  expenses  of  a  railway  are  usually  divided,  in 
the  beat  arranged  reports  concerning  English  and  American 
roads,  into  five  pai-ts  :  (1)  maintenance  of  way;  ^2)inotivo  power; 
(S)  maintenance  of  car  equipment;  (4)  conducting  tratisporta- 
tion  ;  (5)  goncml  expenses  and  taxes.  In  the  appended  note,  the 
proportions  bome  by  these  it<iins  are  given  for  some  English 
and  American  milways.'  It  will  bo  seen  that  by  far  the  largest 
items  are  for  motive  power  and  for  conducting  transportation, 
esich  of  which  accounts  for  between  twenty-five  and  thirty  per 
cent  of  the  ojiiuatiiigcxpcnKCR.  Kt^xb  comes  the  item  of  oiainte- 
niuice  o£  way;  then,  geneml  ex]}enHU8  and  taxes;  last,  niainte-' 
nanoe  of  care,  which  indeed  is  often  ulasHed.  wiih  good  reason, 
among  the  cxi3cnsea  of  conducting  transportation. 

But  it  ta  obvious  that  this  analysis,  interesting  aa  it  may  be 
in  showing  the  dirr-ctions  which  a  railway's  outgo  takes,  helps 
little  for  the  particular  inqiniy  now  in  hand.  It  helps  lilllo  in 
deteniiiiiing  how  far  the  operating  expenses  are  jointly  incurred 
fo^^L  the  trallic  or  for  great  groups  of  it,  and  how  far  they  are 

>  rho  flgitreH  g\ven  boltiw  are  laken  from  the  reports  of  the  Union  Pncific 
Huilwiiy  uiid  lliu  I'DiiiiBylTvujt  Ku.Uu.ii}'  (iiiuiii  liut,)  fur  1^0,  anil  o(  the  honiloii ' 
&  North wei*t«i-n  IlniLway  for  1800.     The  tigiirea  Mate  the  percenlage  wluch  lh«  i 
VKriou"  cIuwutK  of  ■•x|><TnKrii  Iwitr  Ln  ttrt-  Uil-al  o|Hiratiiig  exix^riM'.i.    Tbe  clAMiiflca*  , 
tloh  of  hidividual  iloma  is  not  tho  same  for  the  ttiicc.  though  thcni  la  lltUo  dif- 
ference bttwceti  the  Union  I'aciflc  wkI  t!ic  IViinKylvanla,  except  as  to  iojccis- 
between  the  Rngtlsh  r&llvray  and  tho  two  American  roada  ihera  are  more  impor- 
tant dlffefences.    But  tbe  Hgunw  nrs  on  a  tiufticicntlr  uuEform  bosb  to  serre  for 
iltuatratlon  of  what  is  said  In  the  text. 
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incurred  separately  for  separate  items  of  tlio  tmftic.  Some  items, 
to  be  sure,  are  obviously  in  ilie  nature  of  joint  cost.  Practically, 
all  of  what  goes  for  maiiiito nance  of  way  is  of  that  8ort.  The 
pWear  and  tear  of  roadbtd,  bridges,  track,  fcncein,  is  chiefly  the 
result  of  the  disintegrating  forces  of  nature,  and  goes  on  whether 
there  be  much  tratlic,  little,  or  none  at  all.  Such  an  item  as  the 
wearing  away  uf  rails  is  indeed  partly  the  direct  eSecl  of  the 
ti-uflic.;^ul  it  in  impossible  to  appi^rtion  il  iu  any  measurable 
way  to  the  particular  items  of  tralhe^  For  practical  purposes, 
this  item,  like  other  expenditures  for  maintenance  of  way,  is 
joint  coat  incurriid  for  the  traflic  aa  a  wholta  Tlie  sazne  holds 
good  of  the  laAt  set  of  cxiienditurcs,  the  general  expenses  for 
administration,  insurance,  legal  expenses,  and  taxes  (which,  for 
tlie  present  purposes,  we  may  consitler  to  be  "cost"  as  much  as 
any  other  part  of  the  railway's  outgo).  They  are  independent 
of  the  volume  of  traffic,  and  may  be  classed  as  joint  cost.  These 
two  items  —  maintenance  of  way  and  general  expenses  —  alone 
form  about  one  third  of  the  total  operating  expenses. f  But, 
looking  at  the  items  which  make  up  the  other  two  thirds,  we 
find  a  great  mass  of  expenditures  similarly  incurred  for  the 
traffic  as  a  wliule.  Under  tlio  head  of  romlucting  transporta- 
tion, or,  in  the  English  phrase,  tratlic  charges,  we  hbve  the 
expenses  for  switchmen  and  yardmen,  telegraph  expenses,  many 
station  expenses  :  practically  all  oftliem  serving  for  the  trallic 
aa  a  whole.  I'nder  the  head  of  motive  power  we  have  a  large 
item  for  rcpaii-a  of  locomotivc.9,  and  under  that  «if  maintenance 
of  cars  a  Himilar  large  item  for  repairs  of  cars;  both  of  them,  it 
is  obvious,  due  chiefly  to  wear  and  tear  from  the  traffic  as  a 
whole,  and  not  assignable  to  any  particular  part  of  it. 

Professor  Sax,  in  the  chapter  of  his  treatitte  on  railways 
which  discusses  rates,  bus  approached  the  pixibleiu  from  a  point 
of  view  ver)'  close  to  that  sugj^ested  in  this  paper,  and  has 
endeavore<l  to  ajtccrtaiu  how  great  a  proportion  of  the  expenses 
of  a  railway  is  independent  of  the  volume  of  traffic.  'He  dis* 
tingtiishcs  the  "general  "  and  thi'  ".speciid"  costs;  the  former 
being  of  the  expenses  which  must  be  incurred  if  the  railway 
is  to  be  operated  at  all,  the  hitter  those  which  depend  niore  or  / 
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Letui  on  ihe  volume  of  traflic.  He  renclios,  in  the  rougli.  the 
surprisiug  result  that  the  items  of  "geiierul"  i;oHt  constitute 
one  half  of  the  ojmmtiug  expenses.  But  operating  expenses 
themselves  are  only  one  Italf  of  a  railway's  outgf>;  tho  other 
half  consists  of  return  for  capital  sunk.  Looking,  ilierefore, 
at  the  whole  of  a  railway's  expenses,  Sax  conqlu^eB  that  three 
qnartere  are  incleperi(ktit_of  the  items  of  the  traflBo.  In  other 
words,  by  far  the  largest  part  of  the  coot  of  performing  railway 
service  is  joint  coat* 

But  this  by  no  means  fitAtcs  the  full  extent  to  which  the 
principle  applies.  Sax  includes  among  "special"  costs  eveiy 
expense  which  is  affected  at  all  by  the  volume  of  tho  trallic. 
A  large  proportion  of  these  mnrfi  flexible  expenses  ai-e  not 
of  a  sort  which  can  be  split  up  and  charged  t*.>  any  particular 
items  or  groups  of  traibc ;  tbey  vary  only  with  the  volume  of 
busiut;88  as  a  whole,  and  not  even  in  any  lixetl  propnrtion  as  to 
tliat.  Thua  among  Sax's  "special"  costs  are  included  switch- 
ing and  signaling  expenses,  idl  station  expenses,  water  supply, 
telegraph  expenses,  payments*  fpr  damans,  renewal  and  repair 
of  rails.  No  doubt  such  expcnj^cs  expand  and  shrink  in  some 
degree  as  the  volume  of  traffiw Is  greater  or  smaller;  and  ther^ 
fore  they  may  fairly  be  classeclas  of  a  less  "general"  sort  than 
those  for  maintenance  of  way 'and  return  to  capital,  which  must 
be  incurred  in  order  that  there  shall  be  any  traffic  at  all.  YeU 
clearly,  they  cannot  be  apportioned  to  tlie  different  parts  of  the 
traffic.  Switching  and  Hignalitig  expenses,  for  instance,  tend 
to  increase  as  traflic  grows ;  yet  it  is  impossible  to  say  tliat  any 
given  train  or  any  given  branch  of  the  traffic  entails  any  spe- 
cific ]iart  of  the  expense.  So  as  to  renewal  and  repair  of  rails. 
Heavier  and  more  frequent  traflic  pounds  the  rails  to  pieces 
Bomewhat  more  quickly;  but  it  is  practically  impossible  to  say 
how  much  expense  of  the  sort  one  train  or  a  doj-cn  trains  entail. 

<  K.  Sax,  Die  Kisenlinhnen.  Pftrt  .H.  R,  chniv  It.  I>mcUeally  the  same  pnv 
ponlon  Is  pointed  at  by  Kirkman  (Railway  Aceouuu,  Vol.  ],  p.  806),  when  he 
BtatM  tbat  about  three  fUtlis  of  openciiiR  expemcs  are  Incurred  )oIntly  (or 
pawaiigara  aod  freight.  U  may  fairly  be  infcTred  tbat  mwrl  of  the  expend!- 
tnreii  nol  ualgnabU  to  one  or  Uiu  olber  of  (Itew  gnut  divuioun  are  Indixpen- 
aable  for  conducting  Uie  trftflie  ai  aiL 
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Figures  are,  indeed,  sometimes  given  as  to  the  average  expense 
per  traiu-iDile  lor  renewal  and  repair  o£  ruilH.  But.  in  calcu- 
lating thenu  it  is  atiiiuiued.  fur  examplt;,  tliat  the  greater  speed 
of  passenger  trains  offsets  the  greater  weight  of  freight  trainar 
and  that  a  train-mile  of  either  class  can  therefore  be  debited 
wiili  the  same  share  of  this  expense,  The  averages  are  purely 
fictitious.  In  fact,  tliese  expenses  ser\-e  for  carrying  on  the 
tragic  as  a  whole;  they  cannot  be  charged  to  one  part  more 
thtm  another.  Hiey  may  be  classed,  for  all  practical  purposes, 
with  those  inflexible  items  which  we  have  already  found  to 
constitute  by  far  the  larger  portion  of  a  railways  outgo.  They 
swell  still  mure  the  list  of  items  of  joint  cost. 

Even  so,  however,  we  have  not  stated  fully  the  extent  to 
which  this  peculiarity  runs  through  a  railway's  operations. 
There  are  certain  groups  of  traflio  wliich  entail  separate  and 
Bpecilic  expenses  for  tliein  alone;  but  thert^  is  agsiti  a  large 
element  of  joint  cost  for  the  various  services  included  within 
each  group.  The  great  groups  are  passenger  and  freight  traffic^ 
To  ench  of  these  st^panitoly  are  chargeable  certain  expenses 
which,  while  not  a  large  proportion  of  the  railway's  total  outgo, 
are  yet  considerable  in  themselves.  To  freight  service  alone 
must  be  charged,  for  instance,  wages  of  freight  train  men  and 
engineers,  fuel,  repaire  of  freight  cars  and  locomotives,  loss  and 
damage  on  freight,  station  expenses  incurred  solely  for  freight. 
If  there  were  no  freight  traffic,  these  expenses  would  cease; 
and  if  a  particular  train  were  token  oH,  so  much  expenditure 
for  wages  and  fuel  would  cease.  But.  obviously,  for  the  par- 
ticular train  there  is  a  large  clement  of  joint  cost.  A  train 
!  of  thirty  cars  may  contain  an  assortment  of  \'ariou8  kinds 
of  freight,  ooal  and  luinijer,  silks  and  sugar,  for  all  of  which 
there  is  one  joint  coat  of  train  movement  Further,  for  at  least 
a  large  port  of  the  freight  expenses  as  a  whole,  the  same  prin- 
ciple can  be  applied.  A  good  share  of  the  station  expenses  and 
of  expense  for  repairs  of  equipment  ts  incurred  for  the  traffic 
u  a  whole,  and  cannot  be  split  up  among  the  separate  trains 
and  tons  that  go  to  make  it  up.  So  in  regai'd  tu  passenger 
tmffic.    Most  of  the  station  expenses  and  of  the  expenses  for 
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rftjiairs  of  cars  and  locomotives  are  incurred  for  the  piuitenger 
traffic  as  a  wKole.  Othew  arc  partially  separable.  Suburban 
traffic  and  local  traffic  entail  ceTtain  expenses  of  their  own,  and 
every  train  causes  so  much  outgo  for  wages  and  fuel.  But  for 
the  suburban  traffic  as  a  whole,  again,  many  expenses  ai-e  joint; 
and  for  any  one  train,  which  may  contain  through  and  local  pas- 
Keiigeii!(,  commuters  and  casuals,  practically  the  entire  ex|)euse 
is  joint. 

Attempts  h&TG  indeed  \ieen  mode  at  various  times,  both  "by 
railway  managers  an<l  by  writers  on  railway  topics,  to  apjjnrtion 
the  expenses,  and  assign  to  each  item  of  trathc  the  sums  which 
it  costs.  Tbua  it  is  a  common  practieo  to  assign  the  expendi- 
tures for  maintenance  of  way  to  passengers  and  freight,  respec- 
tively, in  proportion  to  the  train  mileage.  The  Interstate  Com- 
merce Commission  has  instructed  the  railroads  of  the  United 
States,  in  their  reports  to  it,  to  make  an  apportionment  on  this 
busis  of  their  expenses  for  maiuteDance  o(  way,  and  indeed 
for  all  items  not  separately  chargeable  to  the  one  service  or 
the  other.  Yet  surely  the  division  is  purely  arbitrary.  These 
items  of  coflt,  in  fact,  are  jointly  incurred  for  both  sorts  of 
traffic ;  and  I  cannot  sliaro  tho  hope  entertained  by  the  stat- 
istician of  tlie  Commission,  Prnft^sor  Henry  C  Adams,  tliat 
we  shall  ever  reach  a  mode  of  appirrtionment  that  will  lead  to 
trustworthy  results.' 

Again,  Mr.  Alliert  Fink  has  constructed  an  elaborate  for 
miila  for  nseortaining  the  cost  of  carrying  freight  per  ton  per 
mile.  By  thU  the  cost  of  each  of  the  great  divisions  of  railway 
expenditures — maintenance  of  way,  interest,  station  expense-s, 
movement  expenses  —  is  separately  calculated  j>er  ton-imle. 
The  cost  of  mamlenance  of  way  per  ton-mile,  for  example,  is 


1  Seo  lh«  tlnit  iinminl  report  nn  th{>  StAtlntlOA  of  TlAtlwaya  In  tho  I'niud 
States,  1688.  p.  ID.  In  tho  days  bpforo  The  Inlcratato  CoinnmrL'v  Act  was  pwaed 
tlie  practice  varied.  Thus  tlie  rcDusylvania  as&ifiaed  one  third  o(  tbe  Joint 
•xp«us«R  u>  piusengerB,  two  thirds  to  fTrta:tiL ;  the  Erie,  two  fifths  to  pofsenKen, 
tLree  6((1is  in  fmlglit  (Kirkmaii,  Railway  AccounlM,  Tol.  T,  ]>.  ftU).  In  all 
euaea  tbc  division  is  purely  arbitrary,  and,  it  ia  safe  in  My.  in  uerer  tIjouf;bt  of 
bjr  aiiy  railway  manager  when  conatdering  at  what  rat«s  he  can  aflord  to  cany 
pBosengers  ur  freight. 
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reached  by  assigning  to  freight  traffic  that  proportion  of  mnin- 
tenance  expense  which  fivighl  train  mileage  bears  to  total 
train  mileage,  and  then  dividing  by  the  number  of  ton-miles 
of  freight  moved.  Other  itt-nis  aro  similarly  split  up,  and  thus 
we  get  a  final  figure  of  "cost"  per  ton-mile.  —  wliicli  repre- 
sents no  real  thing  whataoever.  No  one  knows  better  than  its 
able  and  ingenious  author  that  it  does  not  in  the  least  show 
that  each  ton  coats  so  many  ccnta  to  carry,  in  the  Hrn^e  that, 
if  the  ton  were  not  there,  so  much  exi>etise  would  disappear. 
Such  calculations  have  their  uses.  Their  results  for  aucceasivo 
years  help  to  make  more  clear  and  specific  the  general  tendency 
towaniK  reduction  in  railway  cost  and  mtos.  But  the  attempt 
to  split  up  a  niilway's  ex[i'euHe8  in  this  way  obscures  the  real 
nature  of  its  openitioiis;  and  us  a  basis  Utr  tixing  or  criticising 
railway  rates,  the  averages  are  useless  a:id  indifl'erent  alike  for 
the  railway  manager  and  for  the  student  of  economics.' 

*  Mr.  Fink's  turniulft  is  ^i>'cii  iti  Riiiip^'aU's  TmiuporUtion  SysLcmB,  p.  350. 
Conpwe  the  jiiieTosclnf;  analysis  i>(  ibe  expeiiBea  at  Uie  LnutsviU^  £  NutiviU« 
Roilrond  in  hb  Ctmi  n!  Kniirxud  TninKparUiUon  (LoiiMvilli-,  IKT&).  wbvni  ui 
ende*Tor  is  mado  u>  tigtm  out  the  ojieratini;  expenses  jxtr  t(iR'inil«  and  passenger- 
nllB.  A  ilmU»r  cnreful  endeavor  l^t  miuU;  for  Uie  lllinoln  Otitral  In  Mr.  h.  P. 
Mnntioiiae's  Coacerning  tbe  Cust  of  TraneporuiLoii  by  Railroads  (New  York, 
lilt  Raiinad  Oazttte,  ]9T4>.  Mr.  Mvirliousu  guvs  mi  faros  to  ilividi'tliv  expense 
for  mainMnsDce  ot  way  into  iwo  parts,  direct  iind  hidiri'ct,  the  direct  liuiiiK 
tboM  "dua  to  Hip  nctiial  tranxptirUiiun  "  ami  llie  indirect  tliomt  "dua  to  tb« 
fKneral  operaiion  of  tlie  toad."  Ilia  flguiAS  result  In  tlie  foliowiug  4llvision,i>t 
the  maiDtenauPC  ezpiMisM:  — 
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The  imposatbility  of  reaching  helpful  results  by  investigatui^ 
the  spuuiHc  cost  of  any  item  of  itiilway  service  is  uowhere  bet- 
ter illiistruted  thmi  in  the  curious  assumptions  of  some  Euro- 
pean writfirs.  wiio  have  tried  to  asoerLaiu  whether  the  fiireB  for 
first-claas  and  third-chiss  passengers  are  justly  apjwrtioned  to 
the  costs  of  carrying  the  two  ulasses  reBpectively.  In  one  such 
inv'cstigaUon,  it  was  assumed  at  the  start  that  a  first-class  pas- 
senger cost  twice  a-s  much  an  a  third-class  passenger;  then  that 
a  passenger  car  cost  twice  as  mucli  to  move  as  a  freight  car; 
and,  finally,  tliat  the  difFerenc^e  in  cost  fur  different  classes  of 
freight  and  passengers  corresponded  to  the  differences  in  rates 
on  them,  ^  a  veritable  putting  of  the  cart  before  the  home.* 
In  another  case,  an  Enghsli  writer,^  who  wished  similarly  to 
ascertain  the  ratio  of  working  expenses  to  gross  receipts  for 
firaUclass  and  thiid-class  passengers  respectively,  began  by  appor- 
tioning Oto  working  expense  to  the  different  classes  in  propor^ 
tion  to  tlie  niiuiber  of  carriages  of  each  class.  But  obviously, 
80  long  as  the  different  carriages  am  always  run  together 
on  the  trains,  this  i^  a  pure  fiction.  The  caae,  in  fact,  is  one 
typical  of  the  impossibility  of  apportioning  railway  expenses. 
The  items  which  are  separable  —  such  na  the  more  expensive 
fitting  of  the  first-class  carriages — are  insignificant.  AVages 
of  train  men  and  engineer,  tlie  only  considerable  remnant  of 
expenses  which  can  under  any  circumstances  be  separated  from 
"general"  costs,  are  here  incurred  for  all  lliree  classes  of  pa** 
seDgers  together.  It  would  be  difllcnlt  to  find  a  more  complete 
illustration  of  the  application  of  the  principle  of  joint  oost.^ 


'  Tho  calculation  is  quoted  in  Sclircibuii's  TLrifvrGscu  der  EUcnbabncn.p.  M. 

a  Quoted  in  Jeans's  Kallwa.T  Problems,  p.  2Wi. 

'  Th*  MOpe  for  tliR  ttpeniiiou  of  thu  |irincipk<  gf  joint  coat  «v[deDtlf  i«  wider 
M  B  rnUway*H  traffic  la  more  vnried.  It  ugiplieH  tueml  witlely  to  &  gT«*t  tmnk 
line,  irhnse  irattic  In  In  great  roliime  and  of  h^Krogvncous  chancter.  On  aavat 
of  oar  Wrat«)ni  ruadii.  whore  one  item  —  tlie  ttirmi^h  cattIa^  ot  agricultnriil 
produce  —  fonaa  a  very  larite  part  of  tlii.'  total  trnJlii!.  ihcre  is  l«a  play  for  itit 
•pplioaiiou.  A  road  lilte  ibti  Reading;,  who6G  coal  tinflk  Is  (or  was)  of  prepon- 
deratioft  Importance,  must  kkI  bat-k  from  the  coal  tonnage  boqio  cooaidcraUf 
oontribulinn  towards  matHing  the  joiut  expeiuivii.  If  a  railway  carried  one 
commodity  only,  Bay  coal,  between  two  terminal  points  only,  Lbere  would  be 
no  caee  at  all  (or  the  principle. 
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We  may  sum  up  the  result  of  the  preceding-  discuaein 
follows.  The  gieater  part  of  railway  exiffinscs  is  entirely  i 
pemleDt  of  the  ti-nllic:  it  must  be  incurred  in  order  to  do  any 
business  at  all.  Of  tho  rctiiniiiing  smaller  part  of  the  expenses, 
a  large  proportion  cunsistti  of  itenm  which  vary  with  the  volume 
of  the  traffic  as  a  whole.  The  rest  contains  items  which,  while 
confined  to  certain  great  groups,  are  yet  incurred  jointly  for 
the  traffic  witliin  each  gi\'>up.  When  wc  look  at  any  particular 
car  load  or  ton  of  freight,  any  particular  passenger  or  group  of 
passengers,  we  can  find  hardly  au  item  of  expense  which  is  itut 
iacurred  jointly  for  the  entire  Li'a&ic  or  for  some  laige  group 
of  it  Meanwhile,  as  has  already  l:>een  noted,  and  \is  Indeed  is 
obvious,  the  ser^'icett  or  conimodiiies  produced  are  not  homo- 
geneoua:  they  are  of  very  various  sorts,  and  subject  to  demand 
from  different  quarters  and  with  different  degrees  of  intenaive- 
new>  Railways  present  on  nn  enormous  scale  a  case  of  the 
production  at  joint  cost  of  different  commodities. 

The  application  of  this  conclu.Mon  is  obvious.    As  with  all  w* 
commodities  produced  at  joint  cost,  demand  has  a  permanent 
effect  on  values  or  prices  (for  the  purposes  of  this  investigation 
the  terms  may  be  used  indiscriminately).    We  may  continue  to 
auume,  at*  we  did  iu  dieicussing  the  mode  in  which  return  to 
capital  affects  railway  rates,  the  conditions  of  free  compcti- 
lioD :  that  the  total  receipts  of  a  railway  will  do  more  than  repay 
the  expeosefl,  —  return  to  capital  being  included  among  tlie 
expenses.    Total  receipts  will  then  equal  t<^tal  cost.    But  that 
coat  will  be  dlntributed  among  the  different  items  of  trafiio 
according  to  the  nature  of  tiie  demand.   Coal,  lumber,  ores,  will 
be  offered  for  transportation  only  if  rates  are  so  low  that,  if 
they  were  applied  to  the  whole  traffic,  the  enterprise  would  not  * 
Nevertheless,  if  these  articles  yield  anytliing  over  the' 
^itparate  expenses  incurred  for  them  alone,  tlie  road  will  take' 
them,  because  the  other  expenses  are  incurred  for  the  traffic  as 
a  whole,  and  will  not  cease  if  the  heavy  traffic  is  given  up. 
Other  goods,  of  greater  value  in  pixpportion  to  hulk  and  weight, 
will  l)ti  o0e[ed  for  tnuu>{H)rtutioii  iu  much  Uie  same  quantities, 
whether  the  rate  be  as-  ioyr  as  on  coal  and  ores,  or  a  good  deal 
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higher;  and  they  will  bo  charged  rates  which,  if  applied  to  tlie 
trailic  afi  &  whole,  would  yield  very  high  profits  for  the  ent(;r- 
prise.  We  do  not  usually  tiiink  of  tlio  demand  for  the  trans- 
portation of  coal  aa  small,  or  uf  that  fur  the  transportation  of 
•ilk  u  large  ;  hut  in  the  sense  pertinent  for  this  investigation  — 
sensitiveness  to  change  in  prices  —  the  demands  are  small  and 
large  respectively.  A  considerable  coal  tniffic  can  be  got  only 
at  low  rates:  a  considerable  traffic  in  dry  gou<l8  will  come  even 
at  high  rates.  Their  cost  is  mainly  joint,  and  the  services  will 
be  suld  at  rates  determiued  by  llie  nature  of  the  demand. 

This  seems  to  me  to  be  the  fundamental  uxphuiatiuu  of  the 
classificatinn  of  freight.  All  the  early  railrund  tariffs  were 
simple,  and  made  little  discrimination  between  different  sorts  of 
commodities.  As  time  went  on,  experience  forced  on  managers, 
whether  in  charge  of  public  or  of  private  railways,  that  adapta- 
tion of  rates  to  demand  which  is  the  inevitable  ouU^nme  of  the 
peculiarities  of  the  industry.  In  the  eatly  days  of  the  Pennsyl- 
vania Railway,  it  was  doubted  whether  the  road  conld  undor^ 
take  to  carry  coal.  It  was  argued  that  any  freight  which  did 
not  yield  two  cents  per  ton  per  mile  nmst  bo  carried  at  a  loss. 
But  a  clear-headed  otlicer  pointed  out  that  many  general  and 
constant  expenses  must  be  incurred,  whether  or  not  the  coal  was 
earricd,  and  that  the  items  which  alone  would  be  affected  by 
the  new  coal  buRinesa  were  comparatively  small.  Tlic  oxporinwnt 
was  tried  of  carrying  coat  at  what  then  seemed  very  low  rates, 
and  the  iraftic  soon  assumed  large  proportions.'  In  Germiuiy, 
also,  the  early  tariffs  were  simple ;  and  the  development  of  the 
syatem  of  classification  was  slow  and  gradual.  In  recent  years, 
an  endeavor  has  been  made  in  the  "car-space"  or  "natural" 


'  .See  the  pAiun^  qiioWrt  In  Kingwall's  Transportation  System*  in  ih*  L'nit«d 
8tat4))i.  p.  130.  Coal  traffic  preecntA  n  earn  as  little  farnnihle  to  the  nppllcallon 
of  principle  of  Joint  cnst  lui  coutd  be  Mtlcctod.  C'uaI  Is  carried  iu  cam  which  an 
uiwd  ordinndly  for  no  oilier  trafDc ;  and  roads  like  Ui«  Pennsylvania  oarr;  tbe 
coal  from  th«  ininw  on  trains  which  usuallf  haul  no  other  freight.  All  movement 
•Xpcrniuand  car-ippair  etpeniwit  are  tlien^fore  charR«iabW  acparaloly  jin<l  df*- 
Itnctljr  to  the  coal  traffic.  Yet  evon  horv  the  jnint  cxpcnM-a  an  far  outweigh 
that  tho  key  lo  Oxo  underHianding  of  raiea  must  be  aciiight  In  the  prlndpla 
ai>p]lcahl«  to  iheiu. 
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tariffs  to  return  to  the  nlclef  ami  simpler  way;  and  Llie  viitunl 
failure  of  the  experiment  supplies  tlie  latest  iUusti-atiou  i>f  the 
inipossihility  of  fixing  rates  on  the  basis  of  the  cost  of  the 
particular  items  of  tnifiic.  Tliat  tariff,  fu-st  applied  in  Alsace- 
Lorraine,  and  aftenvards  extended  to  the  adjoining  parU  of 
Germany,  oinde  a  fixed  charge  for  ternnnal  expenses,  and  there- 
aii  I'lpiii!  chai-ge  per  ton  per  niilo  on  al!  gxKnIs.  The 
sning  was  tliat  dear  go<HlH  cost  no  more  to  carr)'  than  cheap 
goods,  and  therefore  should  be  charged  no  more.  The  vitiU 
mistake  was  tlie  failure  to  perceive  that  neither  dear  goods  nor 
cheap  goods  had,  to  any  considerable  extent,  a  Beparate  cost  of 
their  own.  After  a  few  years'  trial,  the  system  was  superseded 
by  what  was  called  a  compromise  tariff,  but  was  virtually  a 
classified  tariff,  in  which  demand,  imd  not  an  assumed  coet, 
became  the  prime  factor  in  nite  mulling.^ 

"  Charging  what  the  liiriff  will  bear "'  is  only  a  larger  phrase' 
for  describing  the  general  practice  of  which  tlie  classificatioa  of 
freight  is  a  part.  Wherever  conmioditicM  are  produced  at  joint 
cost,  they  are  charged  what  the  traflic  will  bear,  —  wool  and 
mutton,  beef  and  hides,  silver  tind  load.  Wc  necfl  not  attempt 
to  follow  the  principle  to  all  of  its  :ipplicAtions,  —  to  the  rates) 
on  Ion g-fli stance  traffic  as  compared  with  short-distance  trafiic,  \ 
to  the  rales  on  freight  subject  to  competitions  as  compared  with 
noncompetitive  freight,  to  "iMick  loading"  (a  strilting  case  of 
joint  cost),  to  special  and  excursion  rates  in  passenger  traffic, — 
all  of  tliem  cases  tn  which  the  explanation  of  apparent  anom- 
aUes  lies  in  the  fact  Uial  by  far  the  greater  part  of  the  coat  of 
rendering  the  service  is  incurred,  not  for  the  particular  traffic 
in  hand,  hut  for  the  tranic  as  a  whole.  Tlic  fierceness  of  rail- 
way competition,  due  in  part  to  the  fact  that  the  enormous 
pUnt  is  irrevocably  committed  to  that  particular  business,  is 

1  Far  th« dclnilii,  conxiill  I'lrieli'H  EfKntiabnurifweuii.  and  mon-  pnrtioulu-Ij 
lh»  puHO)!^  al  pp.  28S-2S7,  where  L'Iricli.  bimself  n>iich  avcrsfi  to  *'  Wcrtbclu- 
itttaUon,"  ybl  admtts  the  ne<-il,  in  tbp  ptv«u>nt  compromise sjratcm.  of  afurUicr 
■qi  tAWBrds  elnaslflratlon  In  the  ntwt  nn  frcifrhl  in  lem  tliari  cu'-loa4  lou.  Tlie 
Rf«  laiiff  it  calli-d  ■  "  rufnrm  Utrill,"  and  did  introduce  a>forni  In  th«  vray  of 
iteplKjlDit  th«  claulBcaijoD  ;  bat  it  h  srill  s  cbuwifivl  lArill,  —  ttiat  j*,  vnriifs 
Mm  icoonlio{{  U>  Uw  naluro  of  tht-  iJvitiMid. 
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iocreasetl  by  the  same  circninstancu.  On  competitive  business, 
as  on  all  business,  the  separable  cost  is  small.  Most  of  the 
expeiue  of  doing  it  is  incurred,  in  any  event,  in  the  coui^e  of 
carrj'ing  on  the  transportation  as  a  whole ;  and  a  railway  will 
not  retire  from  the  competitive  businesfl  as  long  as  it  yields  any- 
thing above  the  small  fragment  of  expense  directly  traceable 
to  that  particular  tndlic. 

There  is  one  further  aspect  of  the  practice  of  charging  what 
tJie  ti-aflic  will  bear  of  which  a  word  may  be  said.  That  obuuxious 
phrase  is  used  to  describe  two  distitict  tlungv;  oii  the  one  hand, 
the  adaptation  of  rates  to  demand  which  results  from  joiut  cost ; 
on  the  other  hand,  the  adaptation  to  demand  wliich  results  from 
monopoly.  Thus  Professor  Hadley  rcniarlts  tliat  "wherever  there 
is  an  industrial  monopoly  of  any  kind,  there  is  a  liability  to 
discrimination."  ■■  For  simplicity  of  reasoning,  it  has  been  a»* 
sumed,  in  the  preceding  paragraphs,  that  a  railroad's  business 
is  CMried  on  under  the  circumstances  of  free  competition,  and 
that  therefore  in  the  long  run  total  cost  determines  total 
charges.  But  a  raihoad  always  hajs  a  monopoly  as  to  some 
parts  of  its  trullic;  and,  even  where  competition  exists,  it 
usually  ends  in  combination  of  some  sort,  and  in  charges  con- 
tnilled  only  rem^itely  and  indirectly  by  competition.  To  the 
extent  to  which  the  element  of  monopoly  enters,  rates  are  again 
permanently  affected  by  dciuand,  or  by  what  the  tratlic  will 
bear.  Any  particular  rate  may  be  the  result  of  the  working  of 
the  two  factors  of  jnouopoly  and  joint  cost.  The  general  range 
of  charges  on  local  traffic,  for  instance,  may  be  determined 
quit*  without  regard  to  cost  or  competition  on  the  monopoly 
principle  of  getting  the  largest  net  return.  The  apportionment 
of  these  charges  among  the  rates  for  different  goods  and  from 
different  places  must  l>e  affected  by  tUe  circumstances  tliat  all 
the  transportation  is  produced,  more  or  less,  at  joint  cost.  The 
traffic  is  cliarged  what  it  will  bear  in  two  distinct  senses. 
I  Hetuming  now  to  the  main  thread  of  the  discussion,  we  may 
'note  some  cunclmiions  of  practical  importance  winch  follow 
fntra  the  principle  of  joint  cost    Obviously,  there  are  peculiar 

>  lUOroad  Traoiportatiun,  p.  124. 
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UfRetilties  ill  saying  what  is  a  "  fair  "  or  "  reasorjable  '*  price  for| 
a  comtiioility  priKluted  at  joint  cost  with  others.  The  luterstate 
Commerce  Act  prescribes  that  all  charges  shall  be  "reosontible 
and  jost";  and  the  Commisaion  has  been  led  bj  this  provision, 
among  others,  to  the  slippery  problem  of  directly  fixing  rate*. 
If  the  government  were  to  undertake  to  regulate  the  price  at 
which  pig  iron  or  steel  rails  should  be  sold,  the  task  would  be 
difficult  enough,  but  the  guiding  principle  would  be  compara- 
tively simple:  let  pig  iron  be  sold  for  what  it  costs  to  make, 
'*c08t"  including  ordinary  protits.  Bui  suppose  it  were  at- 
tempted to  fix  the  fair  pricu  fur  hides,  hums,  fat,  rump,  tender- 
loin? The  complex  conditions  suggested  by  this  question  exist 
on  a  huge  seiile.  in  regard  to  rttitroad  ratQs ;  and  this  even  in 
the  simplest  case,  where  the  total  return  got  by  a  railroad  in  all 
its  traftic  is  assumed  to  be  determined  by  the  total  cost.  When 
we  l>ear  in  mind  the  actual  nituation  in  the  I'nitcd  States,  — 
on  the  one  hand,  the  eitriiordinnry  complexity  of  the  business, 
tlic  constant  transfer  nn<l  rearrangement  of  industry,  and  the 
corresponding  shifting  in  the  demand  for  transportation;  on 
the  other  hand,  the  monopoly  element  in  a  mili«ad'g  business, 
the  extent  to  which  many  roads  are  in  the  position  of  rent^ 
yielding  natural  agent;^,  the  enormous  vested  interests,  ~  the 
difficulties  of  saying  what  are  ''  reasonable  "  rates  seem  well- 
nigh  insuperable.  The  Interstate  Commerce  Commission,  iu  its  . 
interpretation  of  the  phrase,  has  nisely  refrained  from  putting  ^ 
the  lest  of  reasonableness  in  nny  assunled  cost  of  services,  and  . 
in  practice  lias  accepted  the  existing  system  of  rate  making  as  / 
on  the  whole  roaeoaable. 

Tlieec  considerations  do  not  show,  nor  are  they  here  presented 
with  any  intention  of  showing,  thnt  public  regulation  of  rates 
is  impf>Utic  or  impracticable.  But  they  may  help  to  make  clear 
hitvr  delicate  and  difficult  a  1a.<ik  the  regulation  of  rates  roust  be; 
and  they  seem  to  me  to  show  clearly  that,  of  the  anomalies  in 
nilrood  rates  which  are  the  subject  of  most  complaint,  some  at 
least  would  not  disappear  under  the  most  extreme  form  of  pub- 
ition. — state  ownership  and  uiauugement. 
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We  may  return  now  to  the  jmint  at  which  wo  started,  and 
consider  again  Professor  Cohn'a  epeculations  as  to  the  charac- 
teristics of  a  railway's  operations.  If  the  reasoning  presented  in 
the  preceding  pages  is  sound,  obviously  his  conclusions  are  not 
tenable.  If  the  true  explanation  of  the  apparent  anomslies  in 
the  adjustment  of  railway  rat^s  is  to  be  sought  in  the  principle 
of  joint  cost-,  the  ethical  principle  of  Leittvntf^iihiffkeit  may  be 
brushed  aside,  and  the  analogy  to  taxation  disappears.  The  whole 
tniiu  uf  ivasiming  is  doubtless  but  a  phase  of  the  general  reaction 
in  economics.  The  attempt  to  draw  a  sharp  line  of  distinction 
between  ethics  and  economics  has  led  to  a  counter  disposition  to 
bring  in  the  ethical  element  at  every  possible  point  of  contact 
with  economic  discussion,  with  results,  in  this  case  at  least,  that 
are  not  helpful  for  a  true  understanding  of  tlie  phenomena.  No 
doubt  a  railway,  whether  in  the  hands  of  a  private  corporation 
or  of  the  State,  might  fix  its  rates,  if  it  chose,  on  eooie  basis  of  jus- 
tice. There  is  an  industry,  nowadays  alwaj-s  in  the  hands  of  the 
State,  in  which  come  effects  of  public  policy,  as  distinct  from  mere 
business  expediency,  can  be  readily  seen.  This  is  the  postal  serv- 
ice, in  which  the  rates  on  printed  matter,  low  as  compared  with 
those  on  written  matter,  are  the  result,  in  part  at  lea.st,  of  general 
policy.  No  doubt  tlie  fact  that  the  cost  of  carrying  tlie  printed 
matter  is  largely  joint,  helps  in  explaining  the  apparent  anomaly ; 
hut  the  educational  advantage  of  the  community  has  been  the 
main  motive  for  the  low  postage  on  printed  matter.  The  case  is 
indeed  one  in  which  the  motive  is  a  genei-al  one  of  public  policy 
rather  than  an  intention  of  lighteniug  the  burdens  of  the  poor; 
but  the  motive  is  difierent,  and  the  explanation  of  the  varying 
prices  different,  from  those  which  we  should  find  in  the  usual 
phenomena  of  exchange.  liut  with  railway  rates  the  case  is  differ- 
ent. I  trust  I  have  succeeded  in  showing  tliat  the  main  pecul- 
iarities in  railway  rates,  those  which  liave  appeared  under  gov- 
ernment management  as  well  as  under  private  management,  are 
not  to  "be  explained  on  a  supposed  basis  of  justice  and  right  by 
which  the  well-to^o  are  charged  high,  and  the  needy  are  let 
off  esisily.  One  might  as  well  say  th»t  the  prices  of  rump  steak 
and  of  tenderloin  were  fixed  as  a  matter  of  mercy  on  the  poor 
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consumers  of  rump  ami  of  tax  on  th«  ricli  oonsumei-s  of  tenderloin, 
and  argue  tliettce  that,  since  the  deliciite  butiiiiess  of  adjust- 
ing this  apportionment  could  not  be  intrusted  with  safety  to 
private  pcrsontt,  the  Stato  shnuld  take  into  its  hands  the  busi- 
ness of  cattle  i-uising.  If  tho  explanation  of  railway  mtes  frum 
LeisttuTujffffihigkeii  is  untenable,  the  particular  argument  for  gov- 
ernment ownership  which  rests  on  it  must  also  go;  and  to  my 
mind  the  case  for  public  management  is  not  much  weakened  by 
the  loss. 

No  doubt  it  is  often  said  in  (>opular  discussions  —  Professor 
Cohn  takes  pains  to  cite  utterances  of  l^he  sort  —  that  it  is  "■  right" 
that  expent^ive  goodtt  nhould  pajr  high  i-ates,  and  cheap  goods 
low  rates.  Hut  such  plirases  are  only  a  part  of  the  disposition,, 
common  among  those  untrained  in  economic  reasoiilug.  to  accept 
as  right  and  just  that  which  has  worked  itaelf  out  in  tho  luug 
run  from  the  pluy  of  ordinary  economic  forces.  They  are  like 
the  phrases  that  fair  wages  and  fair  profits  should  be  allowed, 
which  at  bottom  mean  nothing  more  than  usual  wages  and. usual 
profits.  The  true  explanation  of  classification  based  on  the  value 
of  the  goods  is  simple  enough :  on  goods  that  have  high  value 
for  little  bulk  and  weight,  si  given  charge  of  so  much  per  hua- 
'dredweight  will  usually  have  much  less  effect  in  checking  traffic 
than  the  same  charge  on  goods  of  great  bulk  and  low  price. 

Sometimes,  indeed,  the  common  though  not  necessary  connec- 
tion Iwtween  the  value  of  the  goods  and  the  rates  charged  on 
them  has  led  to  statenieiits  that  assume  a  more  scientific  form. 
Thus  it  has  been  laid  down  that  the  true  principle  governing 
railway  rates  is  not  cost  of  service,  but  "value  of  service.,'  .  .  . 

So  far  as  the  phrase  is  a  convenient  mode  of  stating  to  the 
general  public  the  consequences  which  flow  from  the  element  of 
joint  cost  in  railway  services,  and  of  calling  attention  to  the 
inevitable  effects  of  demand  on  rates,  it  may  be  useful.  ^  But 
surely  it  gives  no  real  help  towards  solWug  the  dilBculties  of 
the  problem.  It  cannot  mean  that  rates  are  based  on  the  value 
in  use,  or  the  intrinsic  utility,  of  the  service.  On  that  ground, 
grain  and  coal  presumably  would  be  charged  higher  rales  than 
ailka  and  spices.    If  it  means  that  rates  depend  on  the  value  of 
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service  in  the  sense  of  its  value  in  exchange,  we  are  confrontee 
with  the  obvious  dinicully  that  the  rates  are  the  value  in  ex- 
change of  the  service.  The  expUnatlon  then  says  simply  that 
chai]ges  are  iletentiined  by  what  is  charged  ;  wliich  does  not 
much  advance  matters. 

The  explanation  from  joint  cost,  which  in  put  Eonvard  in  this 
paper  as  the  key  to  many  of  the  apparent  anomalies  in  railway 
rateA,  is  applicable  not  only  to  the  great  and  conspicuous  case 
of  railways,  but  to  many  otlier  industrial  o|>eration8.i\The  prac- 
tical impoi-tance  of  the  theory  of  value  which  rests  on  produc- 
tion at  joint  coat,  becomes  greater  and  greater  with  the  general 
tendency  to  use  a  large  plant  for  varied  purposes,  and  with  that 
better  utilization  uf  products  formerly  vi-aste  wliich  results  from 
the  advance  in  arts.  Cotton,  cotton-seed  oil,  and  cotton-seed 
cake;  beet  sugar  and  beet  cake  ;  the  various  articles  into  which 
coal  oil  is  convettcd ;  silver  and  lead  fn>ni  lea*!  oies,  —  these  are 
familiar  illustrations.  Some  other  cases  which,  like  railroad  rates, 
have  pitxzled  writers  on  economics,  can  l;e  referred  to  the  same 
principle.  The  prices  charged  to  the  playgoers  for  opera  chuini, 
seats  ill  the  pit,  iind  gallery  standing  room  have  been  discussed, 
as  if  they  were  quite  anomalous,  and  inexplicable  on  the  general 
theory  of  the  liearing  of  cost  on  value.  Similarly,  the  relative 
prices  of  first-floor  and  fifth-floor  apartments  have  proved  puz- 
zling. Obviously,  the  element  of  joint  cost  is  largely  present  in 
these  cases;  and  the  principle  helps  to  clear  up  such  real 
culties  and  anomalies  as  tliey  present' 


F. 


Taussio 


1  Tbfl  ciMfl  lut  Dicntiani>d  am  referred  %o  h;  ProfcBsor  F.  .1.  Neumann  tn 
SeliOnberg's  Handbuch  der  polltischen  Oekonomle,  Vol.  I.  vp.  230, 233  (lsted.>. 
Tbe  ei^luiMioEi  auggeiitect  m  the  text  doea  qoI  sewn  to  buvv  occurred  to  this 
ingenloiu  writer. 
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The  Cincinnati  Freight  Bcbeau  Casb^ 

Clements,  Committioncr : 

Tbc  complatDts  in  these  cases,  which  were  heard  and  may  be 
disposed  of  together,  were  filed,  resfiec lively,  by  tlic  Freight 
Bureau  of  tlie  ('incinnati  Chamber  of  ConiincrQe  and  the  Chicago 
Freighi  Burcitu.  The  fonncr  u'iil  hcrciiiafler  be  referred  to  &a 
tlie  Cincinnati  ca»e,  and  the  latter  as  the  Chit-agu  case. 

In  both  cuniplaiiitB,  Balliiiiure,  Philadelphia,  New  York,  Bos- 
ton and  contiguous  tenitorj',  are  designitted  "Eastern  Seahoard 
lerritoiy ; "  KnoxviJle  and  ( "hattanooga,  Tenn.j  Home  and 
AtlantOf  Oa..  Birmingham,  Anniston  and  Sclma,  Ala.,  Meridian, 
Miss.,  and  contiguous  territory,  "Southern  terriUtry;"  and 
Cincinnati,  Ohio,  I^uisville,  Ky.,  Indianapolis  and  GvansviUe, 
ItiiL,  Chicago  and  Cairo,  III.,  St.  Ix)ui3,  Mo.,  and  contiguous 
lerritoiy,  "  Central  territory."  These  designations  will  be  so 
applied  in  this  opinion. 

The. general  ground  of  complaint  in  the  Cincinnati  case  is 
that  the  rates  of  freight  established  by  the  defendant  carriers  fi-om 
the  Eastern  Seaboard  and  Central  torritories,  respectively,  to 
Southern  territory,  "  unjustly  discriminate  in  favor  of  the 
mercbantA  and  manufacttirers  wliose  business  in  hicated  and 
tnuuarted  in  Riuiteni  Senboiinl  territory  and  against  the  ruer- 
oliant^  and  manufaeturers  whose  business  is  located  and  trans- 
acted in  Cinciiinati  and  other  points  in  (Vntral  territory."  It  is 
stated  that  *>  tlie  burden  of  the  eomplaini  lies  against  the  rtlatian 
which  exists  between  the  current  rates  of  freight  on  manufa<iured 

>  Decided  Mv  29.  IWH.    Inlvreuiie  Commerce  Repona,  Vol.  VI,  pp.  19&- 
OwrrulMi  by  tbe  Supntoa  Court,  vide,  p.  17U,  fi\fVa- 
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artirlea  and  merchandise "  (numbered  classes)  "  from  Eastern 
Sealward  lerritory  to  Southern  territor)',  and  the  current  races 
of  freight  exacted  upon  like  commodities  when  shipped  from 
Central  territor}-  to  the  South,  and  against  the  unfair  basis  of 
general  construction  of  the  tariffs  under  consideration  whereby 
the  rates  charged  for  transportation  of  commodities  classified 
under  '  numbered  classes '  lx:ar  a  much  higher  percentage  relation 
to  thu  rates  from  New  York  than  do  the  rates  on  commodities 
enuuiemted  uuder  the  lettered  classes"  (food  products  and  simi- 
lar huiivy  tvafilc) ;  and  it  is  alleged,  *'  that  this  inipro]M!r  relation 
between  rates  has  the  e£fuct  of  restraining  and  impeding  the^ 
growth  of  productive  induBlriea  in  Central  territory  and  encoutag- 
ing  and  promoting  similar  iudustricH  in  Kastcrn  Seaboard  terri- 
tory*, and  is  the  direct  result  of  an  agnxmcnt  established  by 
convention  between  tlie  officers  of  defendants,  whereby  in  order 
to  secure  stability  in  rates  and  to  prevent  competition  between 
the  lines  leading  respectively  from  the  Eastern  Scaboajtl  and 
Central  territories  to  the  South,  it  was  decided  to  secure  to  the 
Eastern  lines  and  Eosteni  territory  the  traftic  in  merchandise 
and  manufactured  articles  and  to  the  Western  territory  tho 
traffic  in  food  products  and  similar  heavy  commodities."  In 
support  of  these  charges  as  to  the  alleged  "  improper  relation  " 
between  tlie  rates  from  Kastcni  territory  and  Central  l«rritory 
to  Soutlieni  territory,  and  Ixitween  those  on  the  numbered  and 
lettered  classes,  tabular  statements  are  given  of  the  distances, 
and  class  rates  from  leading  points  in  the  Kastem  and  Central 
territories  to  the  points  named  above  in  Southern  territory  and 
of  the  percentage  relation  borne  by  rates  and  distances  from 
Cincinnati  to  those  from  New  York. 

The  complaint  in  the  Chicago  Qase  contains  similar  tabular 
statements  and  charges,  made  applicable  to  Chicago,  and  in 
addition  calU  in  question  the  reaaonal-UneKt  in  tkvmiselivt  of  the 
through  rates  from  Chicago  to  Southern  territory  by  the  aver- 
ments "  that  traffic  between  Chicago  and  the  Southern  territory 
is  through  trallic  and  it  is  unjust  to  (Chicago  that  rates  from  that 
point  should  ho  exacted  by  defendants  Imsed  upon  unreasonably 
high  mtes  between  Cincinnati  and  other  Ohio  river  crossings 
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outhem  territory,  to  whicli  are  adileil  Bulistantiallj*  the 
rates  in  effect  from  Chicago  to  Cincinnati  and  said  other 
iio  river  crossings,"  and  that  'wf  Cincinnati  nitcs  arc  to  be 
taken  as  a  basis,  tlie  ratei?  from  Chicago  to  Southern  territory 
abould  be  some  fair  percentage  above  the  rates  from  Cincinnati, 
or  some  other  arbitrariee  above  the  Cincinnati  rates  as  the 
present  New  York  aud  Bustou  rates  are  above  the  rates  irom 
Baltimore."  It  is  abic  alleged  Uiat  *^  the  same  rates  ai-e  charged 
from  New  York  and  frum  Bostuu  to  i)uiuts  in  Southern  territory 
vho«c  distanccH  varj-  more  than  500  miles,"  and  it  is  claimed, 
^at  '"  if  eqtial  ratt-ii  prevail  from  points  widely  tieparatcd  in 
Hietem  territory  such  as  New  York  and  Boston  to  Southern 
Territory,  the  same  basis  should  govern  in  rate  making  to  the 
same  Southern  points  from  stations  in  Central  territory,  such  as 
Ciiiciiuiati  and  Chicago,  which  are  much  nearer  together  than 
Kew  York  and  Boston."  The  prayer  of  the  complainants  in 
cases  is  for  an  order  commanding  tbe  defendants  to  desist 
the  alleged  violations  of  the  Act  to  Kegulate  Commerce 
and  re(iuiriiig  them  to  so  adjust  their  sevoml  freight  tariffs  aa 
to  afford  tbe  )uerchant«  and  manufacturers  of  Cincinnati  and 
Chicago  and  other  points  in  contiguous  territory  "a  fair  and 
equal  opjKvrtunity  to  deliver  their  products  to  conaumers  in  the 
$outh  upon  such  terms  of  equality  compared  with  tlioir  com- 
petitors in  Eastern  Scatmard  territory,  as  their  geographical 
position,  commercial  ability  and  ample  tJ-ansportation  facilities 
ViHll  justify." 

In  tbe  Cincinnati  case  answers  are  filed  by  the  Clncimiatt* 

Kew  Orleans  &  Texas  Pacific  Railway  Comi>any  et  at,  . . ,  They 

all  deny  the  general  charge,  that  tiie  rates  over  the  respective 

nines  of  transportation  from  tlie  Central  and  Eastern  Seaboard 

Iterritories  to  Soutliem  territory  unjustly  discriminate  against 

iCentral  territory  in  favor  of  Eastern  Seaboard  territoiy.    It  is 

alleged  in  substance  that  the  all  rail  rates  f  rcim  Eastern  Seaboard 

to  Southern  territory  are  determined  by  tbe  combined  rail  and 

water  rates  from  Boston,  New  York.  Philadelphia  and  Baltimore 

via  Steamship  lines  to  Charleston  and  Savannah  and  thence  by 

lail  to  the  interior,  and  tliat  the  rates  from  Cincinnati  and  other 
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points  in  Central  territory  are  not  thus  controlled  by  water  com- 
petition. The  other  allegatiotis  of  the  complaint  stated  above 
are  also  denie^i,  luid  it  is  claimed  by  most  of  the  respondents  that 
the  transportation  in  which  they,  as  members  of  through  lines 
from  their  respective  territories  to  the  South,  are  engaged,  is  not 
*'  under  a  common  control,  management  or  (irranageii\cnt,for  a  con- 
tinuoiit  carriagr  or  thipment^"'  within  the  meaning  of  those  words 
as  used  in  the  lirst  section  of  the  Act  to  Itegulat«  Conunerce. 

In  the  Chicago  case  au&wers  are  filed  by  the  foUon'iug  railway 
companies:  the  Louisville,  New  Albany  &  Chicago,  at  at.  ,  .  . 
These  answers  present  sulistantially  the  uuinc  issues  as  are  raised 
in  the  Cincinnati  case.  It  will  be  noted,  that  in  addition  to  the 
railroad  and  steamship  companies  made  parties  defendants  in  the 
Cincinnati  case,  the  com])luint  in  iho  Chicago  case  in  filed  against 
a  number  of  railroad  companies  running  from  Chicago  to  Cin- 
cinnati and  other  Ohio  river  points.  These  roads  allege  that 
their  "  rates  are  confined  to  the  Ohio  river,  and  that  the  through 
rate  to  any  point  south  of  the  Ohio  river  is  made  by  adding  their 
rates  to  the  Ohio  (exclusively  made  by  them)  to  the  rat«8  estab- 
lislied  by  the  lines  south  thereof,  to  the  point  of  destinatioot 
over  which  rates  south  of  the  Ohio  tliey  neither  possess  nor 
exercise  auy  control  whatever,  either  as  to  the  making  or  en- 
forcement thereof."  They  also  aitirm  the  reasonableness  of  their 
rates  north  of  the  Ohio. 


FacU 

1.  The  tabular  statements  mentioned  alx>ve  as  being  con- 
tained in  the  complaints  purporting  to  show  distances  and  class 
rates  from  Cincinnati  and  Chicago  in  Central  territory  and  from 
Boston,  New  York,  Philadelphiu  and  BaUimoiv,  in  Eastern  Sea- 
board territory,  to  the  points  designated  as  beiiig  in  Southeni 
territory,  and  also  giring  the  percentage  relation  borne  by  such 
distances  and  rates  from  Cincinnati  and  Chicago  to  those  from 
New  York  are  found  to  be  correct  with  a  few  immaterial  excep- 
tions. The  following  aro  thoso  statements  corrected  and  show- 
ing current  rates  and  percentages:    [A bridged.^ Ed.] 


^^^^^^            UNREASOXABLE  KATES                         149          ^| 

TABULAR  STATEMENT  OF  DISTANCES,  CURRKNT  RATES,  AND  I'ER.             ^H 

CENTAGKS  BETWP.KN*  riNCINNATI   ANI>  CHICAGO  AND  NEW             ^H 

YORK,  PUILADELrillA,  BOSTOX  AND  BALTIMORE  AND  SOUTH-            ^H 

ERN  I'OINTS                                                                                                            ^^^M 

To  Kkoxvillb,  Tkwn.                                                     ^^^^H 
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2.  The  cUstfLnc«8  from  the  Eastern  Seaboard  cities  in  the 
above  statements  are  ali  raU,  while  the  rates  are  rail  and  water, 
or  based  on  the  mil  and  water  rates ;  both  the  distances  and 
rates  from  Cincinnati  and  Chicago  are  all  rail.  There  are  a 
number  of  steamship  lines  running  from  the  Eastern  SeaViaid  to 
Cb;ki-lestuQ,  Savannah  and  other  southern  ports,  namely,  the 
Oceiin  Steanislilp,  the  Alullory,  the  Murgan,  Uie  Clyde,  and  the 
Merchants  and  Miners  ;  iind  the  above  coiiihined  rail  and  water 
TBtos  appear  to  be  made  by  adding  the  rate  of  the  steauier  lines 
to  the  rate  of  the  rail  lines  from  the  ports  to  interior  pointfl.  The 
actual  mileage  by  water  from  New  York  to  Charleston  and 
Savannah  is  estimated  at  about  750  miles,  but  the  rates  of  the 
steamer  lines  are  made  on  the  basis  of  what  is  lenned  by  the  wit- 
nesses a  "constructive  mileage"  of  230  miles  to  Charleston  and 
250  miles  to  Savannah,  that  is,  the  water  rate  from  New  York  to! 
Charlestcn  is  equal  to  the  rail  rate  for  280  miles  by  land,  and 
to  Savannah,  to  tlie  rail  rate  for  250  miles.  The  all  r^  distance 
from  New  York  to  Charleston  is  799  miles  and  to  Savannah 
914  miles.  The  following  are  tho  distancea  from  Charleston 
and  Savaunah  by  rail  to  tho  interior  points  named: 


Tmom  CDABi^nroic  tq 

UlLKB 

Fkou  Savax.vau  to 

MtLBn 

AUanU 

»olma(irirtK.  T.V.  AG.).     . 
MerMiiui  {via  K.  T.  T.  A  0.) . 

633 
446 

SOB 
387 
47fi 
iVi 
Ml 
671 

AtlUBtR 

Seloia  {via  S.  F.  R.  R.)    .     . 
Mvriiliiui  {via  K.  T.  V.  &  G) 

630 
488 

aofi 

887 
463 
SM 
463 
960 

The  sums  of  the  "constructive"  mileages  of  230  miles  from 
New  York  to  Charleston  and  260  miles  to  Savannah,  pins  tho 
actual  rail  mileages  to  interior  points  above  g^ven,  arc  shown 
by  the  following  table : 
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Puoji  N.y.  yjA  L'UABLEeToy  to 

MlUtB 

FbohH.X.  via8\«ak>aiitu 

UlLU 

SeliiiB 

703 

070 
638 
607 

70:; 

TO! 
Ml 

no 

0B8 
fi«6 
617 
718 
MO 
718 
910 

These  are  what  nrc  termed  the  '•  rate-mnldng  mileages  "  from 
New  Yorlt  hy  wat«r  to  Charleston  and  Savann&h  And  tlicnce  by 
rail  to  the  interior  points  named,  upon  which  the  combined  rail 
and  water  i-ates  from  New  York  are  based.  Tlie  rail  and  water 
rates  from  the  Eastern  Seaboard  cities  to  Southern  territory  prac- 
tically control  llie  all  rail  rates.  The  all  rail  rates  are  the  same 
as  the  rail  and  water  rates  to  Kuoxville,  Chattaiiuoga,  Birming- 
bani,  Selma  and  Meridian,  but  to  Home,  Atlanta.  Aujiiston  and 
points  east  of  a  line  drawn  from  Chattanooga  through  Birming- 
liaui,  Scluia  and  Montgomery  to  Pensacola,  the  all  rail  rates  are 
higher  ttian  the  rail  luid  water  rates  by  tlio  following  differentials. 


1 

3 

S 

4 

S 
3 

6 
3 

A 
3 

B 

a 

c 

2 

D 
2 

E 

S 

H 

i 

F 

Dfilereiillilii  in  ceoU 

8 

0 

6 

1 

4 

4 

Z.  The  lines  reguhirly  engaged  in  the  transportation  of  trafTic 
from  Cincinnati.  Cliicago  and  contiguous  territor)',  to  Southern 
territory,  are  all  rail.  There  appears  to  be  no  through  water  or 
rail  luid  water  line  in  regular  operation  for  the  transportation  of 
trnflic  in  the  numbered  classes  between  those  territories.  There 
is  n  line  by  lake  from  Chicago  to  HnfTalo  and  from  that  point 
by  rail  or  canal  to  New  York,  which  has  a  direct  effect  on  the 
rai]  rates  between  Chicago  and  the  seaboard  —  particularly  the 
rateo  on  grain  and  grain  products.  As  to  rates  on  articles  of 
the  higher  classes,  the  influence  of  the  water  competition  docs 
not  appear  to  )»  8o  controlling.  Therat^s  from  Chicago  to  New 
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York  are  the  baais  of  the  rates  from  Centml  and  Trunk  Line 
territory  to  the  Northenatem  seaboard,  the  Utter  being  percent- 
ages of  the  former,  and  the  water  competition  by  lake  and  canal 
tbus  indirectly  exerts  an  inSuence  upon  tbe  rates  to  the  seaboard 
from  as  far  south  as  St.  Louis  and  Cincinnati.  Traftic  may  be 
transported  by  the  lake  und  canal  or  lake  and  rail  line  from 
Chicago  to  New  York  imd  thence  on  the  Atluntic  to  Charleston, 
Savannali  and  other  southern  portu,  ajid  thence  by  rail  to  interior 
points  in  Southern  territory,  and  there  is  evidence  tending  to 
show  that  in  the  past,  some  shipments  have  been  made  that  way, 
but  mostly  of  grain  and  heavy  articles  siieh  as  are  embraced  in 
Class  6  of  the  Official  Classification  and  the  lettcrerl  classes  of 
the  Southern  Classification.  The  traffic  shipped  from  Chicago 
by  lake  to  Bu£falo  and  from  that  point  by  canal  or  rail  to  New- 
York  is  princtpaUy  wheat,  corn  and  other  gi-ains,  which  can  be 
transferred  through  an  elevator  at  BuiTalo  to  the  canal  boat,  or 
oar.  If  the  transportation  be  continued  by  ocean  to  a  southern 
seaport  the  same  process  of  transfer  is  necessary  at  the  seaboani 
and  these  transfers  add  to  the  expense.  .  .  . 

Mercliandise  may  also  be  carried  from  Central  territory  by 
rail  to  Baltimore  and  thence  by  steamer  to  Charleston,  Savannah 
and  other  southern  ports  for  shipment  by  rail  to  tbe  interior. 
The  class  rates  from  Cincinnati  to  Baltimore  are  : 


ClaaB 

1 

a 

3 

4 

b 

a 

Rates  in  c^dU  per  lOD  lbs.     .     .     . 

62 

b3i 

A^ 

2H 

23 

l&i 

4,  Tlie  rates  on  through  shipments  from  Chicago  via  the 
Ohio  river  croasings,  Cincinnati.  Umisvillo  and  Evansville,  to 
])nints  iu  Southern  territory,  are  not  prorated  the  entire  distance 
but  are  the  sum  of  the  regular  rate  to  the  Ohio,  of  t-he  roads 
iKirth  of  that  river,  plus  that  of  those  south.  The  shipments 
are  almost  invariably,  however,  under  a  through  bill  of  lading, 
quoting  a  total  through  rate  (made  up  as  above  stated)  and 
issued  at  Chicago  by  the  agent  of  the  initial  carrier,  and  tlie 
when  in  car  loads  are  carried  through  without  transfer  or 
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"breaking  bnlk  "  at  the  rivRr.  When  shipments  are  in  less  tJian 
car  loads,  it  is  st»ted  a  tratijtfer  is  generally  made  at  the  river 
because  of  the  disintUnaUoii  of  the  southern  roads  to  pay  for 
the  use  of  cars  of  other  roads.  The  rates  both  north  aud  south 
of  the  river  appear  to  be  iiiUueiiceii  to  a  large  extent  hy  com- 
petition of  the  various  railway  lines,  and  are  not,  strictly  speak- 
ing, local  rates.  The  nites  of  the  roads  north  of  the  river  are 
lower  per  mile  than  those  of  the  soutliem  roads,  this  Iwing 
attributed  to  the  gn'atcr  volume  of  tonnage  in  the  territory  of 
the  former  than  in  that  of  Iho  latter.  The  efTect  of  prorating 
on  a  mileage  Ixisis  the  mte  from  C'liicago  to  points  in  Southern 
territory  would  be  to  advance  the  proportion  of  the  lines  north 
of  the  Ohio  and  to  reduce  the  proportion  of  the  lines  south. 
The  rates  for  tnmsportation  between  Chicago  and  the  (.)hio  are 
what  are  known  as  Trunk  Line  rates,  and  are  governed  by  the 
Official  Classitication  and  those  for  transportation  between  the 
Ohio  and  Southern  territory  aro  governed  by  the  Classification 
of  the  Soutlieni  Railway  &  Stuauisliip  AsKociatioii.  The  class 
rates  and  distances  by  the  short  lines  from  Chicago  to  the  Ohio 
river  points,  Cincinnati,  Louisville,  and  Bvansville,  and  to  CairOt 
are  shown  below  : 


To 

DiaTAircn 

IU.TKS  IX  csxn  rm  loo  Povkim 

] 

« 

8 

4 

5 

6 

CineinaaU    .    .    . 
LooisviUe    .    .    . 
KraaBTilI«    -    .    . 
Cairo 

298  nillBa 

304      " 
287      *' 
86i      " 

40 
42 

40 
46 

31 

30 
34 
86 

,  95 

27 
25 

17 
19 
17 
20 

16 
17 
15 
15 

12 
14 
12 
12 

(The  distani'os  and  rates  from  Cincinnati  to  points  in  Southern 
territory,  are  hereinlx^hire  given  in  llie  tables  taken  from  the 
complain  ts.) 

In  the  tables  of  rates  which  we  have  given,  those  containing 
only  the  six  numlicred  classes  are  under  the  Ollicial  Cliissifica- 
tioD,  which  is  applied  ca^^t  of  Chicago  and  the  Mississippi  and 
north  of  the  Ohio  and  Potomac  rivera,  and  those  embracing  also 
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lettered  classes  are  under  the  Classification  of  the  Southern  Rail- 
way &  Stcaiuship  Association,  which  applies  south  of  the  Ohio 
and  Potomac  and  east  of  the  Mississippi  rivers.  As  ahove  stated^ 
grain  and  grain  products  fall  under  C'lass  6  of  the  Official  Classi- 
Bcution ;  in  the  Southern  CI iissifi cation,  grain  and  ita  productjt 
and  heavy  freight  are  in  the  lettered  classes.  Manufactures  and 
cotitly  cuuimodities  are  in  Uie  higlier  clussc-s. 

5.  It  appearti  from  tarifl's  on  file  with  the  Commifision  that 
there  were  in  existence  when  the  Intenttate  Commerce  Law  waa 
passed  and  up  to  April  17,  IS^S,  thniugh  rates  from  New  York 
via  Cincinnati  to  (^hattanooga.  Meridian  and  Birmingham,  less 
than  the  sum  of  the  rates  to  Cincinnati  and  the  rates  thence  on 
to  those  citie3.  and  there  are  such  rates  still  in  effect  to  Nashville, 
Memphis,  Mobile,  and  a  number  of  Mississippi  river  points. 

Those  through  rates  to  Chattanooga,  Meridian,  and  Birming- 
banii  were  as  follows : 


1 

a 

s 

« 

8 

• 

lU 

OS 

m 

78 

eo 

4Q 

The  following  are  the  rates  from  New  York  to  CincinDati : 

1 

9 

3             1             4 

s 

a 

OS 

67 

1 

H 

30 

Sfl 

S3 

9.  All  the  defendants  (iuchiding  the  stcftmahip  lines)  in  the 
Cincinnati  case  are  also  defendants  in  the  Cliicago  case  and  arc 
for  the  most  part  members  of  the  Southern  Railway  &  Steam- 
ship Association.  The  latter  case,  as  before  stated,  embraces  as 
defendants,  in  addition  to  those  in  the  former,  roads  north  of 
the  Ohio  participating  in  the  transportation  of  traffic  from  Cen- 
tral territory  to  that  river.  Kone  of  these  are  members  of  the 
SoHihern  lUiUtoay  jf"  Steamship  Assvotation  exwpt  the  Illincit 
Central  RaUroad,  which,  as  we  have  seen,  extends  into  terri- 
tory itouth  of  the   Ohio.    This   Association  is  composed  of 
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insportation  lines  (inclu(Uii|^  the  HteiLinsfaip  line»  from  north- 

»  eastern  cities  to  southern  porte)  engaged  in  the  trnffic  of  the 
territory  south  of  the  Potoinae  and  Ohio  rivent  and  cast  of  the 
Misaisaipjii,  and  the  r»teH  involved  in  these  cHKes  from  linth  East- 
ern and  Central  tu  Soutlieni  territory  are  established  and  main- 
tained  under  its  rules  and  regulations.  As  to  the  origin  of  this 
Association,*  it  is  set  forth  in  a  report  of  March  4,  18i>l,  by 
Commissioner  Wilson  to  the  Cincinnati  Freight  Bureau  (which 
report  waa  put  in  evidence),  that  "subsequent  to  the  close  of 
the  war  and  closely  following  the  reestabliehnient  of  tran8por> 
tation  lines  and  through  rates  into  the  Soutli.  there  aiuae  lively 
competition  between  wliatare  known  as  Eastern  Coastwise  Lines 
Mul  the  Western  lines  which  reached  the  South  frtun  the  West 
via  Ohio  and  Mississippi  river  gateways.  Kach  commenced 
operations  in  the  territory  of  the  other,  and  while  corn  from 
Chicago  was  carried  via  Hoston  and  Charleston  to  Atlanta  and 
Chattanofigo,  the  mannractnred  products  of  the  East  were  not 
infrequently  brought  west  tna  Cincinnati  and  liouifiville,  or  Chi- 
cago and  Cairo,  for  delivery  to  southern  destinations.  Rate 
wars  were  much  more  fierce  and  frequent  than  they  are  now. 
It  was  to  cheek  competition  of  this  character  and  to  protect 
the  revenues  of  transportation  lines  generally  that  the  Southern 
Railway  &  Steamship  Association  was  established." 

The  records  of  proceedings  of  the  Association  from  as  far 
back  as  1878  and  up  to  January  14,  1892,  have  been  intro- 
duced in  evidence.  From  these  records,  it  appears  that  in 
1878,  the  roads  loading  south  from  Chieago,  St.  Louis,  Cin- 
cinnati, Louisville  and  other  western  cities  (then  combined  in 
an  organization  known  as  the  ■'  Green  Line ")  met  in  conven- 
tion with  the  steamer  lines  from  east^-rn  cities  and  the  roads 
south  of  the  Potomac  engaged  in  the  transportation  of  eastern 
traffic.  At  this  meeting  its  object  was  disclosed  to  be  *'  to  pro- 
tect to  the  Green  Line  Roads  the  himnem  which  is  pecuii<tr  to 
th«  Norfh%ve$i  and  to  the  Eastern  lines,  the  bu*intte  peculiar  to 
their  trr/ntorgt  and  to  maintain  equal  rates  on  business  common 
to  the  two  sections."   The  Green  Line  rates  appear  to  have  then 

>  Vide,  Chapter  IT. 
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been  ftdvmnced  and  t!ie  rates  of  tlie  two  srsUms  of  carriers  ad> 
jueted  with  a  view  to  ibe  transportation  l^*  western  tines  of  ttett- 
em  prodactt  (that  Ib,  protlucbs  from  territory  west  of  Pittsburg 
nnri  eaiit  ni  tlie  MiHsiKsipjii  and  between  the  Ohio  and  the 
and  the  tranfl|>o nation  by  eastern  lines  of  fastnn  many/at 

Up  to  1885  this  adjustment  of  rates  appears  to  have  been 
the  means  employed  to  carry  nut  the  a)>ove4tat«d  object  uf  the 
coiiventiun  of  1878.  In  18S{j  a  division  of  territory  was  estab- 
Linhed  and  a  provision  was  inserted  in  the  agreement  for  that 
year  requiring  the  exaction  of  local  rat«s  by  the  eastern  and 
irestem  lines,  with  a  view  to  the  protection  to  those  lines, 
nspooLivuly  (io  far  as  it  was  possible  in  that  way),  of  what  is 
termod  "the  revenue  derived  by  them  from  triLntiportation." 

Wy  a  resolution  adopted  br  the  Executive  Committee  of  the 
AaiH)(!iatio[i  in  April,  183-'i,  it  was  provided  in  connection  with 
thit  dirisiuii  of  territory  above  referred  to  that  *>in  case  uastem 
lliii'M  tiika  western  business  or  western  lines  take  eastern  busi- 
tiMMi,  they  ura  to  pay  the  pool  the  entire  revenue  accruing  there- 
on frnni  points  of  junction  with  Association  roads,  to  be  given 
tit  ttio  lines  composing  the  eastern  or  western  lines  as  the  case 
may  he."  'Hie  agreement  of  that  year  and  those  of  subsequent 
yttars  up  to  at  least  ns  late  n  dato  as  that  of  the  agreement 
whl'-h  terminated  .fuly  1,  1887,  make  provision  for  such  pool- 
ing or  as  it  is  lenii(;d  "actual  apportionment,"  In  those  a^i'eo- 
monts  two  methodft  uf  apportionment  are  provided  for — namely, 
Apportion  mo  I  it  of  lonjiat/e  and  apportionment  of  rrvenue.  Sub* 
sequent  sgreemerits  do  nut  so  diKtinctly  provide  for  pooling,  but 
in  Ihu  lost  agreement  introduced  in  evidence  [that  of  January' 
1-1,  IH1>2),  it  is  declared  that  "the  principle  of  an  apportionment 
t>f  biiHinvss  subject  to  arbitration  shall  be  recognized  in  the  oper- 
ation nf  tlio  AsROCiation  so  far  as  this  can  be  lawfvUjf  done." 
I'rovlsinn  is,  hIko,  matle  in  tliat  and  the  last  agreement  entered 
Into  sinoit  the  bearing  in  these  cases,  for  raising  a  fund  for  pay* 
nient  nf  what  are  termed  fines  for  violations  of  the  agrGoment 
as  will  hcrcinaft/ir  appear. 

Tim  ]>rovisions  as  to  division  of  territory  and  the  exaction  of 
local  rates  have  been  carried  forwaixl  in  the  various  agreements 
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entered  into  from  1885  to  the  present  time.  The  last  agree- 
meut  iiitrtHluced  in  evidence  \h  llial  duled,  January  14,  1892, 
■  and  it  is  subatantiatly  the  same  as  those  of  preceding  years  as 
far  bock  as  1885.  Its  clauses  as  to  the  exaction  of  local  rates 
and  division  of  territory  are  as  follows : 

f  Art  II,  KC.  2.  For  the  mutual  protection  of  the  varioua  IntereatR,  anil 
tor  th"  purp<i»r-  of  ■eciiriiig  llu-  grpatent  Hirmijiil,  of  iift  n-vcmn.'  tw  all  the 
comi>auics  parties  to  this  agreciiieut,  il  in  a^eed  that  whui  nrc-  t<;riiieil 
weftLem  lines  shall  protect  ihf  pevLiiiie  {lerirut]  from  trnnsportation  by 
what  arc  known  n»  (riu(U;ni  lineM,  umter  f^f  rntt*  atji^ed  htf  Ihia  Attortation, 
M  far  M  can  h«  dun*;  by  the  exaction  of  Uiral  ratex,  and  thnt  vast^rii  Hues 
shall  ill  like  manner  protect  /iiIy  revntiuc  of  wt^ntern  tinea. 

Set.  3,  That  n  line  from  Kuffalo  ihrouRh  Siilaniancs,  ISttoburg,  Whf«l- 
tDg  and  Packeraburg,  to  Huntington,  WvtHt  Virf^inia,  he  mode  the  dividing 
Um  between  euteru  uid  wvotvrii  lines  for  the  t«rritor)'  hbrc-iuaftur  uulliued. 
Tliat  thft  wchttTii  lines  xhal]  not  maki-  joint  rateji  from  jiniiits  east  of  that  Hnu 
for  anv  points  east  of  a  linr^  drawn  from  Chattanooga  through  Ilirminghoni, 
Selmn  and  Montijonttry  to  Pennacnln. 

Sev.  4.  The  ea»tc^ii  liiivs,  iiK^liiding  the  Kic-hinoiul  &  Dativillo  ruilruud 
tia  Strarihorg  nr  {Xkljitx  east  of  Struiihurg.  and  the  KoHt  Tunneitspe,  Vir^'iiiitt 
&  Georgia  Hallway  via  Briftol,  shall  not  make  joint  ratoH  on  trullic  from 
[Kiintj)  Wfdl  iif  that  tin*'  (Kuffnlo,  i't«-.)  1^  iitiy  ]H)intt>  on  or  w»?8l  of  a  lina 
drawn  from  Chattanooga  llirough  Athens,  Augusta  and  Macon,  to  Lire 
Oak,  Florida. 

Sec.  a.  Tho  traffic  from  [tuffalo  through  Salamanca,  Pittsburg,  Wheeling 
and  Farkenburg  to  llnntinglon,  Wr^at  Virginia,  ami  poinljt  on  that  line,  to 
KD(1  east  of  Chattanooga,  Calera  and  Selnia,  shall  h«  carried  by  either  the 
<Mtem  or  westuru  lines  only  at  such  rateu  as  may  be  agreed  u)h>d. 

Sec.  6.  It  is  uudtirslood  that  thi'  '.-uitorn  and  western  linctt  will  eoCperat« 
in  the  enforcement  of  the  3d  and  4th  flectiuitu  of  thin  second  article. 

The  objects  of  the  Association  as  alleged  in  the  preamblfl 
lo  this  agreement,  are  "  the  estahlishTiicnt  and  maintenance  of 
tarilTs  of  unifurni  rates,  topievent  unjust  disoriniination  such  as 
necessarily  arises  from  the  irregular  and  fluctuating  rates  which 
ioevitiiWy  attend  the  separate  and  independent  action  of  trans- 
portation linos"  and  the  securing  a.t  to  business  in  which  the 
carriers  Eiave  a  common  interest  '-  a  proper  co-relation  of  raten, 
such  as  will  protect  the  mUrfttt  of  .^ompetmtj  market*  without 
nnjiist  discriminations  in  favor  of  or  against  any  city  or  section." 
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The  agreement  provides  for  an  annual  convention  of  the  rej^ 
resentatives  of  the  several  coiiipauiea,  members  of  the  Associii- 
tiou,  at  wlucL  each  company  shall  have  one  vot«,  two  thirds  of 
tlie  wh(jle  vole  of  the  memljers  present  being  required  to  make 
the  aution  of  the  convention  binding.  At  this  meeting,  among 
other  business  to  be  tranBooted.  there  are  to  be  elected  a  Presi- 
dent, a  Commissioner,  a  Secretary  and  three  Arbitrntors.  The 
members  of  the  Association  are  each  rc-qiiircd  to  designate  a 
representative,  authorized  "to  reproBcnt  them  in  all  matters  of 
business  with  the  Association  or  its  members."  and  the  repre- 
sentatives so  designated  constitute  an  *'  Executive  Board."  The 
**  Executive  Board,"  it  is  provided,  "shall  have  jurisdiction  over 
all  matters  relating  to  traftic  covered  by  the  agreement,  but 
shall  act  only  by  unaninwut  comsr?it  of  all  its  members "  and 
t*  in  the  event  of  failure  to  agree,  the  questions  at  issue  shall  !« 
settled  by  the  Board  of  Arbitration."  The  "Executive  Board" 
are  authoti/ed  "at  tlioir  diucroUon  to  appoint  Rate  Comviittef.t 
and  oiher  subcommittees,  either  of  their  own  number  or  from 
among  tiie  ollicers  and  agents  of  the  Companies;  members  of 
the  Association."  It  is  provided  that,  "with  a  view  to  a  proper 
relative  adjustment  of  all  rates,  and  especially  a  proper  relative 
uljiuitment  of  rates  on  similar  articles  from  the  East  and  West 
to  common  territory,  the  Rate  Oommitte.i>»  shall  have  toU  authorkif 
to  make  all  rntvt  and  ela»%ification»  on  all  traffic  covered  htf  tht 
agreement,  subject  to  decision  of  the  Comniissioner,  the  Execu- 
tive Board  or  Board  of  Arbitration  in  case  such  Rate  Committees 
cannot  agi-ee."  If  the  "  Rate  Committees  "  fail  or  omit  to  make 
niies.  the  Commissioner  is  given  authority  to  make  such  rates,  so 
that,  it  is  stated,  "  there  shidl  be  properly  authenticated  tariffs 
of  rates  on  all  traliie  covered  by  the  agreement."  The  sul>- 
committecs  appointed  by  the  "  Executive  Board  "  can  "  only  act 
by  unanimous  eoruent,  ond  failing  to  agree,  the  qutistions  at  issue 
may,  upon  demand  of  any  nu'tnlxT,  Ih?  referred  to  the  Executive 
Board  for  action  at  thetr  next  meeting,  and  such  questions  may 
be  submitted  direct  to  the  Board  of  Arbitration,  when  so  author- 
ized by  a  majority  of  the  Executive  Board.  The  decisions  of 
the  Board  of  Arbitration  are  made  "Hnal  and  conclusive  on  all 
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questions  which  may  be  submitted  to  Ihem  under  the  agreement  or 
b^  cousent  of  ihe  imrtits."  The  Conimiiwioner  is  Clwiinnan  of  the 
Executive  Board,  and  also  of  the  aubcomniittees  and  ia  author- 
ized to  represent  absent  members  of  subcommittees  as  well  as 
of  the  Executive  Board,  and  "during  the  interim  between  the 
reference  of  any  matter  of  difference  from  a  subcommittee  to 
the  Executive  Board  and  the  final  determination  of  such  matter,"' 
he  is  given  authority  "  if  be  deem  it  a  matter  requiring  prompt 
MtioD,  to  decide  it  temporarily  "  and  his  decision  is  made  "  bind- 
mg  on  all  [Mirties  until  reveiiicd  by  the  Executive  Board  or  by 
arbitration;'"  he  is  declared  to  be  "'the  chief  executive  ofliccr 
of  the  Association,  and  as  a  representative  of  its  members,  both 
trivraily  and  jointly"  is  empowered  to  "act  for  them  in  all 
matters  which  come  within  the  jurisdiction  of  the  Association, 
in  conformity  with  tlie  requirements  of  the  agreement  and  the 
instructions  of  the  Executive  Boai"d  and  subcommittees,  but  excr- 
ciiint/  hit  ditcretian  in  all  caset  which  are  not  provided  for  either 
by  the  agreement  or  by  the  Executive  Board  and  CfjmmiLtees  act* 
ing  under  its  authority  imd  sanction  ; "  and  be  is  also  authorized 
"to  reduce  the  rates  when  necessaiy  to  meet  the  competition  of 
linea  or  roads  not  parties  to  the  agreement  and  at  tlie  same  time 
to  make  corresponding  reductions  from  other  points  from  which 
reUtive  rates  are  made,"  and  is  given  "sucli  authority  over  the 
traffic  onicers  and  their  Bul>otilinutes  suid  over  the  accounting 
departments  of  the  parties  to  the  agreements  as  may  be  neces- 
sary t»  enforce  its  terms  relative  to  the  maintenance  of  rates." 
When  rates  have  been  fixed  under  the  provisions  of  the  agree- 
ment by  the  Rate  Committees,  the  Coramissioner,  the  Executive 
Board  or  by  arbitration,  there  is  to  be  "  no  reduction  from  such 
rates  without  the  consent  of  the  Cciromis8iiL>ner'*and  in  all  cases 
changes  therein  are  to  be  made  by  the  Hate  Committees  or  the 
Commissioner.  The  agreement  decdares  "  that  tlie  maintenance 
of  rates  as  established  under  the  rules  of  the  Association  is  of 
its  very  essence  and  that  the  parties  thereto  pledge  themselves 
to  require  all  their  connections  to  maintain  such  rates,  and  in 
the  event  of  any  company  or  line,  or  its  connections,  not  mem- 
ben  of  the  Association,  failing  to  conform  to  this  obligation,  the 
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other  parties  in  interest  pledge  thfm»eht^M  to  increase  tht^ir  j 
portion  of  through  ratra  attffiffUntlt/  to  prottct  the  authoriztd  rate 
whenever  required  hif  the-  C't/mmiuioner,  to  do  m  ; "  and  further, 
that  it  is  "one  of  the  fundamental  principlea  of  the  agreement 
tliat  no  party  thereto  shall  take  teparaU  action  iu  any  matter 
a£fdcting  the  interests  of  one  or  more  of  the  other  paitics,  con- 
trary to  the  spirit  iind  intent  of  the  agreement,"  and  that  "  all 
measures  nece»t>ury  to  carry  out  Ihu  purpose  of  the  agreement 
shall  be  taken  ^otV/y  by  the  partieH  tlieretu."  In  cases  of  viola^| 
tion  of  the  agreement,  the  Hoard  of  Arbitration,  after  hearing,  is^ 
required  to  '■'■  impose  such  penalties  therefor  as  it  may  deem 
proper  and  nocojtsarj  to  secure  the  maintenance  of  the  rates  of 
the  Associat  ion."  These  penalties  are  to  he  enforce*!  liy  tlie  Com- 
missioner, and  •'  in  order  to  provide  for  the  prompt  payment  of 
any  fines  that  may  be  assessed  against  any  member  of  the  Asao^| 
ciation  for  violating  its  rules,  each  company  is  required  to 
deposit  with  the  CoinuQLMiuner  an  amount  equivalent  to  five 
dollats  ^■'^.00)  for  each  mile  of  the  road  operated  by  said  cotD^P 
pany  under  the  provisioDS  of  the  agreement,  or  in  case  a  com- 
pany operates  a  water  line,  five  dollars  (Wo. 00)  for  each  mile 
allowed  as  a  prorating  distance  in  tlie  division  of  through  rates 
—  provided  such  amounts  shall  not  exceed  the  sum  of  five  tliuii- 
sand  dollars  (*i>O0O.O(>)  for  any  one  eompauy,"  Of  this  fund 
thus  raised  it  is  provided,  that  "any  surplus  over  and  above  the 
amount  that  may  he  awarded  hif  the  Board  of  Arbiiration  to  indent 
n\fif  aiii/  membera  for  losses  sustained  shall  be  applied  to  th^^ 
]iayment  of  the  expenses  of  the  Association."  ^H 

The  agreement  now  in  force  (made  July  14,  1893,  since  tb^^ 
hearings  in  these  cases)  extends  the  territorial  Line  commencing 
at  Bu^alo  and  terminating  at  Huntington  to  *' Toronto  on  the 
north  shore  of  Lake  Ontaiio,  through  Lewiston  and  Niagara 
Falls,''  and  provides  that  pointt>  on  this  line  (from  Toronto  to 
Huntington)  '^sluUL  be  common  to  lines  through  the  eastern  and 
western  gateways,  together  with  such  points  adjacent  thereto 
from  which  the  rates  shall  he  the  siune  as  from  the  points  abova^ 
named "  (points  on  said  line)  "  through  the  gateways  of  Cini^| 
ciunati  and  I^uisville,  the  Rate  Comruittees  to  agree  upon  the^ 


UNKKASONAIiLK  RATER 


161 


common  points  adjacent  to  Kaid  line."  To  the  clause  requiring 
memberH  of  Lhe  ABsocIation  "  U)  increase  their  proportions  of 
through  rates  sutliciently  to  protect  the  authorized  rates'*  in 
tlie  event  of  any  company  or  line  or  its  connections  not  mem- 
bera  of  the  Association  failing  U)  coTifonn  to  the  rates  establinhed 
by  the  Association,  it  adds  the  further  requirement,  that  they 
(members  of  the  Associtition  interested)  shall  ''  apply  full  heal 
rate$  upun  all  traffic  Kuhje/rt  to  tfie  Auoriation  Affreemeni  coming 
from  or  going  to  swh  offending  1{k*b,  when  ret/uired  hg  the  Com- 
mitaioner  to  do  to."  The  clause  requiring  the  Board  of  Arbitra- 
tion in  cases  of  violations  of  the  Agreement  by  luiy  member,  to 
impose  '^sucb  penalties  therefor  as  it  may  deem  proper  and 
Decessary  to  secure  the  maintenance  oftheradsoftheAsiociatioHy" 
Ls  altered  so  as  to  read  "  such  penalties  therefor  as  it  may  deem 
proper  and  commensurate  with  the  it\june»  injiicted  upon  the  Atto- 
eiation  and  of  einnpeting  U-nen paHtcsto  ihiaAiir^nHent."  The  other 
malarial  terms  of  tlii8  agreement  ar«  substantially  the  same  as 
thoee  of  the  agreement  of  Janimry  14,  1892,  above  given* 


10.  At  the  convention  of  the  eastern  and  western  lines  in 
187S,  it  was  announced  by  Mr.  Peck,  General  Manager  of  the 
Southern  Railway  i*c  Steamship  Association,  that  the  western 
lines  "concede  that  the  trans i>ortati on  of  manufactured  articles 
into  tbe  territory  embraced  by  the  Association  should  be  left  to 
the  eastern  lines  and  undertake  by  prohihilvr;/  rales  to  pi-event 
such  articles  from  eastern  cities  reaching  Association  points 
over  their  lines."  Accordingly  ii  basis  of  rates  was  then  adopted, 
by  which  rates  on  the  western  lines  for  "articles  peculiar  to  the 
£afit"  were  to  be  at  least  10  cents  higher  than  the  rates  on  the 
iTu  lines  and  rates  on  eastern  Unns  for  >•  wcstcni  products  " 
were  to  be  at  least  10  ccnt«i  higher  than  the  rates  on  western 
lines.  At  tbe  time  of  this  adjustment  it  appears  that  the  west 
{or  Central  territory)  contrihuted  "  principally  food  products  in 
the  solid  and  liquid  forms  of  com,  bacon,  flour,  whiskey,  etc.," 
for  sonthern  consumption,  while  "manufactured  articles  and 
notions"  came  for  the  most  part  from  the  Ka-stcm  Seaboard. 
Tbeee  ounditions  have,  however,  materially  changed ;  "the  cen> 
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tm»  of  food  prodnetioo  hare  mored  westwmrd**  And  Cent 
territory  h&*  engaged  much  more  exucnrely  in  m&nafacturiDg 
enterpn»es.  In  tb«  AQoaal  Report  made  to  the  Southern  Rail> 
mj  4l  Steamship  Aseociation  1>}'  iu  CommU«ioner.  July  6, 1889, 
ha  iays:  **  Formerly,  agricuIturU  producu  constituted  a  large 
exccM  of  the  western  business,  but  the  proportion  of  nuacella- 
naous  commodities  —  trafHc  furuierly  from  Uie  East — is  steadily 
growing  fmm  the  West.  Esj>ecially  is  this  true  in  all  manufoc- 
tared  articles  of  wood,  such  as  furniture,  wagons,  carriages  of 
all  kinds  etc.,  and  manufactures  from  the  cheap  grades  of  iron 
from  the  .South,  such  as  stoves,  agricultural  implements,  etc." 
Central  territory  has  also  entered  upon  the  manufacture  on  a 
Urge  scale  and  stiipment  South  of  boota,  shoes,  clothing,  sad- 
dlery, harness  and  other  articles  of  general  merchandise.  It  ia 
eatiauleU  that  manufactures  in  Central  territory  have  increased 
100  per  cent  in  twenty  jean. 

These  manufactured  articles  are  shipped  south  from  Central 
territory  under  tlie  rates  applied  to  tlio  numbered  classes  in  the 
Southern  Railway  &  Steamship  Association  Classiftcatiun,  and 
ljogj;'"ff*  ties,  grain  (and  its  products  including  liquors)  and 
piKr king-house  products  are  shipped  under  tlie  rates  applied  to 
tbo  lettered  nlasscs.  The  testimony  is  to  the  effect  that  articles 
falling  within  the  Icttcrerl  classes  are  of  more  general  consump- 
tion in  the  Southern  territory  than  those  in  the  numbered  classes. 
No  reliable  data  is  furnished  as  to  the  proportion  the  south- 
bound tonnage  of  tlio  former  bears  to  that  of  the  latter,  but  it 
apponrs  to  bo  much  larger.  In  their  reports  on  tile  with  the  Com- 
mission the  railways  do  not  give  separately  the  south-bound  and 
norlh-ljDund  tonnage,  but  it  appears  tlint  boots,  shnca,  clothing, 
wooden  ware,  furniture,  saddlury,  harness,  groceries  and  "every- 
thing that  goes  under  the  head  of  general  merchandise  "  con- 
stituted in  18£>1  not  quite  25  per  cent  of  the  total  south-bound 
txMinago  nf  ihi?  Cincinnati,  Now  Orleans  &  Texas  Pacific  Road, 
and  that  lagging,  tics,  grain  (and  its  products)  and  packing-house 
products,  "covered  the  bulk  of  the  business  south-bound." 

Articles  in  the  num1>ered  classes  manufactured  in  Wisconsin, 
Michigan,  Illinois,  Indiana  atid  Ohio,  ara  sold  as  far  east  as 
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[ocliester  and  Albany,  New  York,  as  far  west  as  the  Pacilic 
coast,  ajid  to  a  greater  or  lesH  extent  over  the  Suutb  from  Tcxuh 
ant)  Arkuiisus  to  the  Vii'^inias.  The  te«tuuuiiy  ttiuds  to  show 
that  in  the  Southeast,  in  the  territury  eiiibracing  AlaWma,  Kast 
Tennessee,  Florida,  Georgia,  the  CiLroliiias  ittid  Virginias,  and 
particularly  at  points  near  the  Atlantic  coast,  the  merchants 
and  manufacturers  of  Central  territory  meet  with  strong  eoin- 
petiiion  in  the  sale  of  thene  goods  from  New  York  and  tlie 
other  Eastern  Sealioard  cities.  They  do  not  appear  tc  Ixs  driven 
out  of  this  territory  altogether  by  this  competition,  but  their 
business  and  the  proHt  on  it  are  not  so  great  as  a  general  rule 
as  in  other  markets  reached  by  them.  In  some  imtances  they 
are  required  by  their  cuBtomera  to  "  equalize  the  rat«8,"  or  in 
other  words,  to  refund  the  excess  of  the  rates  on  their  goods 
over  those  on  goods  of  the  some  kind  and  class  from  Kostcm 
Seaboard  territory. 

11.  L.  H.  Hroekenborough,  General  Freight  Agtmt  of  the 
Chicago  &  Eastern  Illinois  Railway  Compaii}'  (whot^e  road  runs 
from  Chicago  to  the  Ohio  at  Evansville)  stnted  that  "  his  im- 
pression (is)  that  the  general  impression  seems  to  he  that  the 
rat^s  from  the  Central  temtory  into  Southern  t*?rritory  ore  out 
of  line  with  those  from  the  8ea1>nard,"  and  that  his  road  "would 
be  willing  to  reduce  its  rate  to  bring  the  through  rate  in  line 
with  the  New  York  rate."  John  C.  (Jault,  General  Manager 
of  the  Queen  A  Crescent  System  (in  which  are  defendants,  the 
Cincinnati,  New  Orleans  &  Texas  Pacific  and  the  Alabama 
(ireat  Southern  Companies)  stated  that  he  ''always  thought 
rates  from  Chicago  to  southern  points  on  higher  classes  ought 
to  be  the  same  as  thoisc  from  Rnston  ami  New  York;"  and  that 
this  "would  not  harm  New  York  and  hardly  ho  enough  in 
favor  of  the  west."  He  also,  under  date  of  August  14,  1888, 
wrote  to  the  Commissioner  of  the  Chicago  Board  of  Tmih',  that 
"the  roads  interested  in  Chicago  business  ought  in  my  (his) 
jodginent  to  take  such  action  as  is  necessary  to  insure  a  reduc- 
tion of  the  rates  "  fi-om  the  West.  M.  C.  Markham,  Assistant 
Traffic  Manager  of  the  Illinois  Central  R.U.  Co.,  testified  that  he 
had  nmde  an  effort  to  have  the  Southern  Kailway  &  Steamship 
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AMocution  reduce  the  ntet  from  CeDUa]  tonitoiy,  ai 
^  Looking  at  tiie  dUparily  betwe*rn  the  rates  from  Eatteni  and 
C«ntral  territories,  it  af^pears  tbere  might  be  in  thaa  an  el^ 
ment  oC  uiifatroesa  to  tbe  latter.  If  il  is  true,  Uut  rates  from 
Eaatem  territor}-  into  tbe  eoutbeasi  were  made  on  account  of 
water  competitioa  along  tbe  Atlantic  seaboard,  and  if  all  lail 
Unei  leading  irom  tbe  Kast  into  that  territorr  can  affoid  to 
carry  tbe  gooda  for  thoee  rates  made  by  vroter  lines,  then  tbe 
western  tbrough  lines  cmUd  afford  to  carry  /or  tkt  mima  ratea  m 
t^M»  dUtattre.  prnvided  all  ronditionft  governing  tbe  matter  were 
cfjiial."  S.  1{.  Knott.  Tniflic  Manager  of  the  I^onisville  &  Naah- 
ville  Kovl  in  a  letter  to  G.  J.  Grammar  of  April  14,  1890, 
wrote  tlial  "  While  tlie  adjuxtment  may  be  un/ajr,  at  trf  think 
it  it,  yet  il  can  hardly  be  fiaid  to  be  arbitrary  or  wholly  unrea- 
■onable ; "  and  tltat  hia  company,  "  together  with  other  lines 
interested  in  weelcrri  trafHc,  then  members  of  tbe  Southern 
lUiiway  it  Steamship  Association,  urged  a  modification  of  tbe 
difTorenoo  "  (between  eastern  and  western  rates)  •'  and  succeeded 
in  having  the  Mi»tter  brought,  luider  the  rules  of  the  Asaoctation, 
before  the  Board  of  Arbitration:''  and  that  "the  question  was 
fully  presented  from  both  sides  of  tbe  case  and  the  decision  of 
the  Board  nt  that  time  (May,  1888)  was  tliat  the  best  protection 
of  all  intereutn  di<l  not  warrant  the  change  in  the  adjustment  of 
rules  which  we,  with  the  other  western  lines,  had  rCTiuestcd^ 
that  is,  changing  the  adjustment  from  Ohio  river  points  and 
|toints  north  as  com{)ared  with  the  rat^s  from  eastern  citicM." 
B,  K.  Hand.  Aiwistiint  General  Freight  Agent  of  the  Michigan 
Contml  Iloftd,  stated  that  he  had  made  "  repeated  efforts  with 
railroads  operating  in  Southern  territory-  for  a  reduction  of  rates 
on  niannfacturos  fwm  the  West  to  the  Southeast."  G.J.Gmm- 
mar.  Chairman  of  the  Central  Trallic  Association's  Committee 
on  ntlalions  with  southern  roads,  in  a  letter  to  N.  G.  IgleluLrt, 
of  April  *1,  18^0,  says,  '•  All  our  efforts  thus  far  have  been  un- 
availing to  get  the  southern  rotuls  to  more  justly  equalize  the 
rates.  You  doubtless  understand  southern  roads'  rates  from  the 
Ohio  river  arc  arbitrary,  their  lates  on  all  classes  south-lmund 
being  from  j)0  to  100  per  cent  greater  per  mile  than  by  lines 
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north  of  the  River  on  aimilar  traftic."  In  a  letter,  dated  April 
8,  1800,  to  S.  R.  KnoLt,  lie  says,  "  The  injustice  of  the  present 
basis  of  rates "  (from  the  Ohio)  "must  of  necessltybe apparent." 

CoTialutiana 

The  principal  charge  in  both  cases  it  is  stated  is  b[Lsed  on  the 
first  paragraph  of  section  3  of  the  Act  to  Kegulate  Commerce, 
which  declares, 

"■  That  it  shall  be  unlawful  for  any  common  carrier  subject 
to  the  provisions  of  this  Act  to  make  or  give  any  tindue  or  un- 
reasonable preference  or  advantage  to  any  particular  person, 
company,  finu,  corporationt  or  locality,  or  any  particular  de- 
scription of  traific,  in  any  rcsjK-cL  whatsnever,  or  to  subject  any 
person,  company,  Hrm,  corpuratiuii  or  locHlily,  or  any  piirticular 
description  of  irallic,  to  any  undue  or  unrBasoiiable  prejudice  or 
disadvantage  in  any  respect  whatsoever." 

The  speci6c  ground  of  complaint  under  this  charge  is  in 
substance  timt  the  rates  on  manufatrtured  goods  from  Kastcm 
Seaboard  territory  to  Southern  territorj-,  and  those  on  the  same 
classes  of  goods  from  Central  territory  to  Southern  territor}%  are 
so  fixed  or  adjusted  with  reference  to  each  other  as  to  give  to 
merchants  and  manufacturers  in  Eastern  Seaboard  territor}-  an 
"  undue  or  uui-easonable  preference  or  advantage  "  over  those  in 
Centml  territory.and  consequently  subject  the  latter  to  "an  undue 
or  imreasonable  prejudice  or  disadvantage  "  with  respect  to  the 
former,  when  they  meet  in  competition  in  tlie  southern  markets. 
•  ■•••••• 

The  reasonableness  in  themselves  of  the  rates  from  Central 
territorj-  is  a  matter  material  to  the  issue  raised  by  the  charge 
in  both  cases,  that  the  rehition  between  those  rates  and  the 
eastern  rates  is  unjiutit/  prejudicial  to  Central  territory,  and  the 
<}uestiou  is  directly  presented  in  the  Chicago  case  by  the  allega- 
tion that  the  rates  from  Cincinnati  and  other  Ohio  river  ero!>s- 
ittgs  to  Southern  territory  are  "  unreasonably  high."  Where 
the  reasonableness  of  rates  is  in  fiuestion,  comjiarison  may  be 
made,  not  only  with  rates  on  another  line  of  the  same  carrier, 
but  also  with  those  on  the  lines  of  other  and  distinct  carriers — 
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the  valuR  of  the  comparison  beiop  dependent  in  all  cases  npon 
the  degrer  of  similarity  of  circiiinstftnoea  and  conditioua  attend- 
ing the  transportation  fcir  which  the  rates  compared  are  charged. 
It  appears  from  the  tabular  staU<ii)eiit8  in  our  lindings  of  fact, 
giving  nU  rail  distances  and  class  rates  fi-om  Cincinnati  and 
Chicago  in  Central   territory  and  from   New  York  and  oth< 
northeastern  cities,  to  points  in  Soutliem  temtory,  that  on 
mileaye  basis  the  i-ates  from  the  former  {particulai'Iy,  tlioee  oal 
tlie  higher  or  nuniboi-ed  classee)  are  largely  in  excess  of  thoso] 
from  the  latter.     Ftir  the  purpO!>e  of  ilhmtnition  the  following 
table  is  given,  which  shows  the  current  rates  on  goods  of  Class , 
1  from  Cincinnati  and  Chicago  and  from  New  York  to  point 
named  in  Southeni  territory,  and  what  the  rates  from  Cincinnati 
and  Chicago  would  be  on  the  basis  of  the  (all  rail)  mileage  rates^ 
from  New  York : 


CCJUWITT  CLAU  1  HATBB 


RA-nu  Mt  BAatB  or 
MiiJCAniE  Ratcs  nioxi 

JiKW  VOUK 


TO 


LiccliinAti 


KnoxvlUe 

CbniuuiuuKti 
Rome   .     . 
AUanU 
Meridian  . 
Ulnn  Ingham 
Auniatoii  . 


From 


Prom 
>>ew  York 


From 
UtnoLiiiukt) 


From 


The  excoaa  of  the  Ciass  1  rates  in  the  above  table  from  Cin-J 
oinnati  and  Chicago  over  the  New  York  rates  from  n  mileagej 
standpoint  is,  as  follows : 


To 

FnoM 

Ol?lDI»(i»Tt 

FroU 

Tu 

Phom 
CtKri?t)tA-n 

i -, 

rsoM 

CiilrAoo 

Kooxville .     . 

87 

38 

Menctijin .     . 

RO 

63 

Cluuanooga . 
Roma  . 

31 
66 

87 
64 

Hlrmingham 
AimlHton 

3& 

44 

6S 

AUnnU    .    . 

«. 

(A 

Selma      .     . 

M 

00 
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As  to  the  other  nJimherfd  classes  and  the  other  noitbeastem 
cities,  Uie  relaiion  or  difference  between  the  two  seta  of  ratoa 
is  ui  a  large  oxt«nt  sul>stautially  Uic  same  as  shown  In  the 
above  tables. 

Many  striking  disparities  in  rates  will  be  observed  on  an  in- 
Rpection  of  tie  tabular  statements  of  rates  ami  diatances  in  our 
findings  of  facts,  aTid  particularly,  in  the  ClfiKfi  1  rates  from 
Chicago,  on  the  one  band,  ami  Boston  and  New  York,  on  the 
I  ulher  —  the  latter  two  cities  being  given  for  the  most  part  the 
(tanie  rates.  For  example,  while  the  distance  from  Chicugu  to 
Chattanooga  is  595  mtlL'S,  and  traui  Boston  and  New  York,  re- 
Bpeciively,  10^30  and  847  miles,  the  rate  from  Chicago  is  1 IG  cents 
and  from  Boston  and  New  York,  114  cents,  and  while  the  dis- 
tance from  Chicago  to  Meridian,  iMiss.,  is  T2H  miles  and  from 
Boston  and  New  York,  i-ORpectively,  1355  and  1142  miles,  the 
rat<;  from  Chicago  ii  134  cents,  and  frnm  Rost/m  and  New  York, 
124  cents.  Under  the  rate  last  named,  a  f<hipper  of  a  car  load  of 
25000  pounds,  of  Class  1  goods  from  Boston  and  New  York  to 
Meridiiui  would  j>ay  §26.00  less  than  a  shipper  of  a  like  car  load 
from  Chicago,  notwithstanding  the  relative  proximity  of  the 
latter  city  to  the  common  point  of  destination.  (Up  to  Maroh 
16,  1894,  the  rate  from  New  York  and  Boston  to  Meridian  waa 
114  cents.)  Further  cxampleg  of  similar  import  might  be  taken 
from  the  tabular  statements  of  mtcs  and  distances,  but  the 
above  are  deemed  suHicient. 

•  •■••••I 
The  plea  that  the  all  rail  lines  from  northeastern  cities  to 

Southern  territory  are  subjoeted  to  water  competition  via  the 
Atlantic  and  that  this  competition  has  naturally  a  controlling 
iofiueuce  on  their  rates,  is  sustained  by  the  proof. 

•  «•••••• 

The  defendants  in  their  proof  have  fumiahed  a  measure  or 

given  their  estimate  of  the  iiiQuencc  of  the  water  competition 
from  the  northeastern  cities  to  the  southeastern  ports.  It  is  thati 
while  the  distance  by  water  from  New  York  to  Charleston  and 
Savannah  is  iLpproxiniatcly  750  miles,  the  rates  by  tlie  steamer 
l^ies  are  made  on  tlie  basis  of  what  is  termed  a  *'  construetivq 
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mileage  "  of  230  miles  to  Charleston  and  250  milefl  to  Savannah," 
or,  in  other  words,  the  water  rate  from  New  York  to  Charleston  is 
equal  to  the  rail  rate  for  2i)0  miles  by  land,  and  to  Savannah,  to 
the  rail  rate  for  250  miles  by  land.  These  '^coastimctive  mile- 
ages "  ylua  the  actual  distances  by  i-ail  from  those  porta  to  inte- 
rior points  in  SouUiern  territory  are  called  the  "  rate-making 
mileageti,"  upon  wliiuh  the  cotnbinuiL  rail  and  water  rates  from 
New  York  to  the  interior  points  are  Itased.  As  is  claimed  by 
dcfondantfi,  the  proof  tends  to  show  that  the  rod  and  water  rates 
regulate  the  all  rail  rales,  and  the  rail  and  water  and  all  rail 
rates  are  the  same  to  all  tlie  points  named  in  Southern  territory 
except  Rome,  Anniston  and  Atlanta,  to  which  the  all  rail  rates 
are  higher  tlian  the  rati  and  water  by  certain  differentials  rang- 
ing from  2  to  8  cenU  per  100  pounds  as  appears  from  our  find* 
ings  of  facts.  Aoomparisua  of  these  *^ rate-making  mileages" 
(rail  and  water)  with  the  all  rail  distances  from  New  York  to 
southern  points  may  be  instructive  as  indicating  the  entimatr.  hy 
the  roads  of  the  extent  of  the  influence  of  water  competition  ou 
the  eastern  rates.  Those  "mileages"  {via  Charleston)  and  all  rail 
distances  are  given  in  the  following  table  : 


to 


FlU»  NCV  YOBK 


JUl  Ball  niat&ocM 


CfaMrlmon— lull  Mid  WbHt 


Kliuxville  . 
CbfttUnooga 
Itotne  .  . 
AUuita  . 
MftridlAn  . 
Blrmfogham 
Anniiitoii  . 
SeLnm  .     . 


736  miles 
847 


763  milu 
870      " 


From  the  following  table  a  comparison  may  be  made  of  tlie 
"rate-making  mileages,"  rail  and  water,  from  New  York  to 
southern  points,  with  the  actual  all  rail  distances  from  Cin-, 
cinoati  and  Chicago  to  the  same. 
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pboh  vkw  yosK 

From  chjcaho 

Prom  CirtcixxiLrt 

>   - 

"  ltu»«iaklii|[  Mile- 
•fcfl"  Ma  Cluu-lcttoti 

—  USllKUtl  WUtT 

All  Ual]  DUunoM 

xa  Kail  DliUBMa 

KnaxTillc    .... 

7S3tiulea 

660  tniloa 

S90milea 

Chattanoosa    .    .    . 

878      " 
687      " 

606      •• 
673     " 

4U     •• 

AUanU 

538      ■' 

7S8      " 

476      " 

Mn-idUn      .... 

ftOI      " 

723      *• 

080     '• 

Birmmgham     .     .     . 

706      " 

662      " 

478      " 

AnaisUui           .     - 

fi42      ■' 

715      " 

47tt     " 

Setma 

7111      ■■ 

746      " 

69H      •' 

It  will  be  seen  from  tlie  Jibove  table  that  the  "  rat<o-ranking 
mileages"  frum  New  York,  which  are  tirrived  at  hi/  an  allowanM 
far  the  estimated  effect  ^f  water  competition  —  the  Mtimate  beinff 
that  of  the  defendanta,  are  gi-oator  tlian  the  actual  all-rail  distances 
from  Chicago,  as  follows:  to  KnoxviUe,  by  208  miles  ;  to  Chatta- 
nooga, by  81  miles;  to  Meridian,  by  178  mUes  ;  to  Birmingham, 
hy  53  miles;  and  to  Selnia,  by  45  miles.  They  are  lees  to  Koine 
by  76  miles,  to  Amiistou  by  73  miles  and  to  Atlanta  by  195 
miles.  They  are  in  every  instance  much  greater  than  the 
distances  by  rail  from  Cincinnati.  The  all  rail  distances  from 
Cincinnati  and  Chicago  are  the  following  percentages  of  the 
"rate-making  mileage"  from  Kcw  York: 


To 


RnozTlUe  . 
CbaUonooga 
Rom*    .    . 
AtJanu 
MertdUn    . 
Binntngham 
AjiaUton    . 
Sclma    .    ■ 


raou  CmnKHATi 


rsoH  CHJiAJitH) 


Od  the  above  basis  —  that  is,  making  the  mtcit  from  Cincin- 
|3  and  Chicago  tlie  same  percentages  of  the  current  New  York 
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nites  as  the  distances  by  raU  from  the  former  cities  arc  of  the 
"rate-making  mileages"  from  the  latter — the  rates  from  Cin- 
cinnati will  "be  itinicriHlly  Icsa  timn  they  now  ai-o  on  the  num- 
bered clastie»  in  all  combs  atid  alsu  fmm  Chicago,  pxrept  those  to 
Atlanta  and  those  on  dnisses  4^  <^t  o**^^  ^  *o  Hirmingham  and  4 
and  G  to  Chattunooga.  Tliey  will  also  be  leas  to  a  large,  but 
not  so  great  an  extent,  on  the  lettered  classes.  It  thus  appears 
that,  giving  full  weight  to  the  claim  of  defendants  llmt  water 
competition  ida  the  Atlantic  iieccjtfiiutcs  rat^s  from  the  Ea^t 
relatively  lower  than  those  from  the  West  and  as  a  consetjueuce 
rates  fiom  the  West  relatively  higher  than  those  from  the  East, 
it  does  nut  with  tJie  exceptions  nlwvo  named  account  for  or 
justify  the  exlatiiig  disparity  bl;iweun  thera. 

The  evidence  shows  that  the  rates  from  Eastern  Seaboard  and 
Centml  territories,  respectively,  were  adjusted  with  reference  to 
each  other  by  mutual  agreement  Irctween  the  eastern  and  west- 
ern earners  tlirough  tlie  medium  of  the  Southern  Railway  & 
Steamship  Association  and  that  in  making  thi!>  adjustment  other 
rormderatioiM  than  those  of  water  competition,  or  other  dissimi- 
larity of  circumstances  or  condition  affecting  tranapnrUition,  had 
a  controlling  inlluence.  It  appeal's  that  lively  competition  reKult- 
ing  in  rate  wars  had  arisen  lietween  the  easteni  and  western  lines 
in  the  transportation  into  the  South  by  each  of  traffic  from  terri- 
tory claimed  by  the  other.  This  led  to  the  convention  in  1878 
(referred  to  in  our  statement  of  facts)  of  the  carriers  interested, 
the  object  of  whieh  was  stated  to  be  the  eatahliahnicnt  of  such 
a  co-relation  of  rates  as  would  "pi-oteet  (o  the  eastern  lines  the 
hwiiiu'88  ffcuUaT  to  their  tfrritnrij  "  and  to  the  western  lines  (then 
known  as  the  "  Green  Line  Roatls ")  the  business  relating  to 
^ their  peeuUaT  commoditUt" — in  other  words,  to  secure  to  the 
eastern  lines  the  transportation  of  "  articles  manufactured  in  the 
East,  and  in  other  countries  and  imported  into  eastern  cities, 
embraced  under  the  general  terms  of  dry  goods,  gi'oceries,  crock- 
ery and  hardware  "  and  classified  for  the  3iio8t  part  under  the 
first  four  of  tlie  numbered  classes,  and  to  the  western  lines, 
the  trans[X}rtation  of  "  articles  oC  western  produce,  comprising 
the  produce  of  animals  and  the  field"  and  embraced  prinuiptdly 
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in  the  lettered  classes.  The  only  way  to  accomplish  this  result 
through  tha  agency  of  rate  adjustment  or  maiiipulatioit  was  to 
place  relatively  high  mtes  on  niaiiufacturod  articles  and  rel- 
atively low  rates  on  food  products  shipped  from  or  via  the  West, 
and  riV^  versa,  &&  to  such  shipments  from  or  via  the  Kast ;  and 
at  the  opening  of  the  convention,  Mr.  Peck,  the  (Jcneral  M.-um- 
ger  of  the  Association,  being  called  on  by  the  chairman  to  state 
ite  object,  said  among  othor  things,  that  the  western  lines  con- 
ceded that  the  trans i>ortation  of  manufactured  articles  *'  into  the 
territory  embraced  by  the  Southern  Hailway  &  Steamship  Asso- 
ciation should  be  left  to  the  easteiTi  lines,  attd  uvdfrtake  by  pro- 
hibitory rates  to  prevent  »uc-h  articles  from  eatiern  cities  reaching 
the  Antoeiatvm  points  over  their  /tV-it."  A  Ikisib  of  rates,  at  least 
ten  centa  higher  by  the  eastern  lines  tliiui  the  western  on  west- 
ern products  and  nt  least  ten  cents  higher  by  the  western  lines 
than  the  eitsteni  on  "articles  peculiar  to  the  East,"  was  then 
adopted,  witli  a  view  to  effecting  the  announced  object  of  the 
convention.  It  is  manifest  that  at  that  time  the  influence  of 
water  competition  on  the  eastern  rates  was  not  regarded  as  a 
controlling  factor  in  determining  what  the  excess  of  the  western 
should  be  over  the  eastern  lates  on  manufactured  goods  and 
the  reasonableness  in  then1!^elveH  of  those  western  mtes  was  a 
matter  of  secondary,  if  any,  eoiisideratiou.  While  there  have 
since  been  fluctuations  and  changes  in  the  two  setfl  of  rates,  the 
principle  regulating  their  eo-relation  or  adjustment  with  refer- 
ence to  eacli  other  has  renmiiicd  practically  the  same  to  tlie 
present  time.  The  leading  idea  of  securing  to  each  system  of 
carriers  the  traffic  of  what  is  termed  its  territorj*  by  the  adjust. 
ment  and  manipulation  of  rates  and  in  other  ways,  is  promi- 
nent throughout  all  the  Association  Agreements.  In  the  last, 
as  in  those  preceding,  it  distinctly  appears,  and  the  provisions, 
among  others,  for  a  geographical  division  of  territory,  for  the 
exaction  of  local  rates  to  protect  Association  rates,  and  for 
penalties,  all  look  to  this  end.  It  is,  also,  apparent  on  an  Inspec- 
tion of  the  current  rates  tliemselves,  which  disclose  the  bi-oad 
distinction  madu  between  the  rates  on  tlie  numlwred  and  lettered 
dassea  —  the  relation  between  the  two  sets  of  rates  on  the  former 
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being  advantageous  to  tho  Kast,  while  that  between  the  rates 
on  the  latter  are  not  nearly  »n  favorable  to  that  territory.  As  a 
fair  illustration,  the  rates  from  Chicago  to  Chattanooga  on  the 
lettered  classea  ai-e  from  seventy  to  eighty-nine  per  cent  of  tha 
New  York  ralBB,  wliile  on  the  numbered  classes  1,  2  and  8,  — 
they  are  respectively,  1U2,  101  and  95  per  cent.  It  is  true,  rates 
upon  the  heavy  and  cheap  articles  in  the  lettered  classes  should 
be  less  than  rates  upon  tho  comparatively  light  weighted  and 
valuable  articles  in  the  numbered  classes,  because,  as  respects 
the  latter,  the  value  of  tho  service  to  the  shipper  and  the  risk  to 
the  carrier  are  greater.  These  considerations,  however,  apply 
equally  to  shipments  of  traffic  from  both  territories,  and  do 
not,  therefore,  justify  or  account  for  the  disliucUoii  to  which  we 
have  just  adverted.  The  fact,  that  the  tonnage  of  trafBc  in  the 
lettered  classes  from  Central  territory  is  larger  than  of  traffic 
in  the  numbered  classes,  and  doubtless,  also,  larger  than  Uie 
tonnage  of  tradic  in  the  lettered  classes  from  Eastern  territory 
is  not  in  our  opinion  suflicicnt  to  authorize  or  account  for  the 
great  difference  apparent  on  the  face  of  the  tariffs.  This  differ- 
ence finds  a  natural  solution  in  the  avowed  purposes  of  the 
Southern  Itailway  &  Steamship  Association  to  secure,  by  an 
nrljuHtment  of  rates  calculated  to  bring  about  that  result,  the 
transportation  by  the  eastern  lines  of  goods  in  the  numbered 
classes  from  the  territory  set  apart  as  theirs  and  to  the  western 
lines  the  transportation  of  traffic  in  the  lettered  classes  from  the 
territory  apportioned  to  them. 

The  relation  established  between  the  eiisteni  and  westtiru  rates 
in  1878  was,  doubtless,  suggested  by,  and  found  a  plausible  pre- 
text in,  the  fact  that  nt  that  time  the  West  contributed  princi- 
pally articlcfl  in  the  lettered  classes  for  southern  consumption, 
while  goods  in  the  numberad  classes  came  for  tho  mnst  part 
from  the  East.  The  situation  in  this  respect  has,  however,  aa 
appears  from  our  statement  of  facts,  materially  changed,  and  it 
is  estimated  that  the  manufacture  in  Central  territor}'  of  goods 
in  the  numbered  classes  has  increased  100  per  cent  in  twenty 
years.  If,  therefore,  the  condition  as  to  manufactures  and 
products  in  1878  could  hare  been  set  up  in  justification  of 
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the  adjustment  of  raleK  thou  maiio,  tbat  justification  no  longer 
fixists  And  the  change  in  thofe  i:ondiliont<  is  an  arguiuvjit  in  favor 
of  a  correapoudiiig  change  in  the  rate  adjustment.  We  are  of  opin- 
ion, however,  that  the  situation  in  1878  iu  the  respect  named  con- 
stituted no  jiiati  Heat  ion.  The  tendency  of  such  an  adjustnient 
of  rates  was  to  encourage  and  build  up  manufactures  in  the 
Flast  and  discourage  and  retard  theni  in  the  West  and  ihua  main- 
tain the  Hatun  quo.  ]n  this  connection  may  be  noticed  the  cUiui 
of  the  defendants,  that  the  great  growth  in  Central  territory  of 
the  manufacture  and  sale  of  articles  in  the  numbered  classes 
shows  that  the  rates  in  question  to  Southern  territory  have  not 
been  prejudicial  to  manufacturers  and  shippers  in  Central  terri- 
tory. This  does  not  appear  to  be  a  legitimate  inference  in  view 
of  the  fact  that  Central  territory  is  not  limited  to  Southern  ter- 
ritory as  a  market,  but  idso  Htdls  its  nianufiictures  and  products 
u  far  west  as  tlie  Pacific  coiwt,  as  far  east  as  Rochester  and 
Albany,  and  in  the  .Southwest.  I'he  proof  is  that  the  shipments 
of  goods  in  the  numbered  classes  from  Central  to  Southern  ter- 
ritory (the  .'^outhcaat)  are  small  in  comparison  with  those  of  goods 
in  the  lettered  classes  and  tliis  may  ho,  in  part  at  least,  due  to 
the  rate  a<tjustment  complained  of.  If  the  fact,  that  one  section 
is  a  large  producer  and  another  a  small  producer  of  certain 
classes  of  traffic,  is  a  factor  to  be  considered  in  fixing  rates  from 
them  to  a  common  market,  which  is  not  conceded,  it  would  seem 
that  it  should  operate  to  give  more  favorable  rat«s  to  the  latter 
with  a  view  of  stimulating  and  increasing  Its  production.  Con- 
siderations of  this  character,  however,  if  they  are  to  be  allowed 
any  weight  by  carriers  h\  fixing  rates  from  rival  tenitories, 
should  always  he  held  in  strict  subordination  to  the  invariable 
rule,  that  in  all  cases  rates  sliall  he  reasonable  in  themselves. 
No  departure  from  this  rule  can  be  justiHed  on  the  ground,  that 
it  is  necessary'  in  order  to  maintain  existing  trade  relations,  or 
to  "  protect  the  interests  of  competing  markets,"  or  to  "  equalize 
commercial  conditions,"  ortosecure  to  carriers  IrafHc  from  certain 
territory  assnmeil  to  be  exclusively  theirs.  Tt  is  not  the  duty  of 
carriers,  nor  is  it  proper,  that  they  undertake  by  adjustment  of 
ntes  or  othei*wise  to  impair  or  ueu  tralize  tlie  natural  commercial 
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advantag-es  resulting  from  location  or  other  favorable  condition 
of  one  territory  in  order  to  put  another  territory  on  an  equal 
Euotiug  with  it  in  a  common  market.  Each  locality  competing 
with  others  in  a  comitiou  market  is  entitled  to  reasonable  and  just 
rates  at  tltu  handtt  u£  thu  ciu-riers  serving  it  and  to  the  benefit  of 
all  its  natural  advantages.  Jameg  ^  M.  Buggy  Co.  v.  Cincinnati 
y.  O.  if-  T.  F.  n.  Co.,  3  Inters.  Com.  Kep.  (J82. 4  I.  C.  C.  Rep.  744 ; 
Raworth  V.  Noi-Oiern  Pne.  /i,  Co.,  H  Inters.  Com.  Kep.  857,  5 1.  0. 
C.  Rep.  284;  Eau  Claire  Board  of  Trade  v.  Chicago,  M.  jf-  St.  P. 
R.  Co.,  4  Intere.  Com.  Itep.  05,  5  1.  C.  C.  Rep.  264;  Chamber  of 
Oommercf  of  Minneapolit  v.  Great  Northern  R.  Co.^  4  Inters.  Com. 
Rep.  230,  6  I.  C.  C.  Rep.  671.  If  this  result  in  prejudice  to  one 
and  advantage  to  another,  it  is  not  the  undm  prejudice  or  advan* 
tage  forbidden  by  the  statute,  but  flows  naturally  from  condilioua 
beyond  the  UgitimaU  sphere  of  legal  or  other  regulation.  "Carrier8»" 
moreover,  >'  in  making  rates  cannot  arrange  them  from  an  exclu- 
sive regard  to  tUeir  own  intereste.  but  must  resjiect  the  interests 
of  those  who  may  have  occasion  to  employ  their  services,  and 
mibardinatf-  their  own  int'Tegft  to  the  rulrs  of  r dative  eifuulity  and 
justice  which  the  Act  presfribes.'^  (Second  Annual  Ru|)ort.)  The 
provision  in  the  Association  Agreements  for  the  "ejraclion  of 
Looal  rates"  to  "protect"  toeaeh  system  of  carriers  the  revenue 
which  would  come  lo  them,  respectively,  under  a  strict  enforce- 
ment of  Association  rates  and  under  the  division  of  territory 
between  them,  is  stated  to  be  for  "  the  purpose,"  among  others, 
"■of  securing  the  greattstt  amount  of  net  rtrt-ntte  to  all  the  com- 
panies parties  to  the  agi'eemeut."  This  is,  doubtless,  the  cdti- 
trvUing  consideration.  The  interests  of  the  public,  certainly, 
cannot  be  subserved  iu  Uiis  way.  The  division  of  temtory  is 
wholly  without  warrant  in  law  and  is  practically  a  denial  to 
shippers  in  such  territoiy  of  the  right  to  ship  their  goods  or 
produce  to  market  by  the  line  or  route  they  may  prefer.  The 
exaction  of  higher  rates  nn  certain  articles  shiptiefl  from  Central 
to  Southern  lerriiory  thnji  wnntd  othr.rwiue  previril,  for  the  pur- 
pose of  securing  to  eastern  lines  the  transportation  of  that  traflic 
from  tcn-itory  apportioned  to  them,  is  manifestly  unlawful,  and 
results  in  injurj'  to  both  Central  and  Southern  territoiy. 
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The  fact,  winch  clearly  appeal's,  that  rates  on  the  numbered 
classes  from  Central  territory  ai-e  made  higher  than  (hey  other- 
iriM  uwilJ  be,  for  the  purpose  of  securing  to  the  eajstem  lines 
the  trniLsportation  of  tliat  tralBc  from  tlie  territory  set  apart 
to  them  under  the  Southern  Kailway  &  Steamship  Association 
Agreement,  itself  raises  a  prima  facie  presumption  of  the  uiii'ea- 
sonahlenoss  of  those  rates.  In  the  (.'inirinnati  ease,  the  complain- 
ant does  not  directly  question  the  reasonableness  of  the  rates 
from  Cincinnati,  but  in  the  Chicago  case  it  is  charged,  that  the 
rates  on  through  traftic  from  Chicago  to  Southern  ten-itory  are 
made  np  of  "  substantially  the  local  mtes  in  effect  from  Chicago 
to  Cincinnati  and  other  Ohio  river  crossings  "  and  "Hwr^tiwn- 
abl^  high  rates"  from  the  Ohio  on  to  Southern  territory.  It 
appears  that  the  Chicago  rates  arc  made  up  of  the  two  rates  as 
charged —  the  rates  from  that  city  to  the  Ohio  being  the  regu- 
lar Trunk  Line  rates  and  from  the  Ohio  southward,  the  Sout1i-_ 
ern  iCailway  &  Steamship  Association  rates.  Tiie  shipments 
being  through  shipments,  under  a  through  hill  of  lading  quot- 
ing a  total  throngh  rate,  luid  without  breakage  nf  bulk  at  the 
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river,  this  methocl  of  making  up  tlie  rates  18  a  departure  from 
the  general  rule  under  which  through  rates  established  by  two  or 
more  connecting  carriers  arc  teas  than  the  sum  of  their  mejuintte 
ratet.  The  Trunk  Line  rates  per  ton  per  mile  from  Chicago  to  Cin- 
cinnati and  the  Association  rates  per  ton  per  mile  from  Cincinnati 
to  Southern  territory  are  given  in  the  tables  on  page  175. 

From  these  tables  it  will  be  seen  that  the  rates  per  ton  per 
mile  from  Ciuciuuati  south  are  in  all  caaes  much  higher,  and  in 
many  instances  a  liundred  per  cent  or  more  higher,  than  those 
from  Chicago  to  Cincinnati. 

The  averages  of  the  rates  per  ton  per  mile  on  all  the  classes, 
lettered  as  well  aa  numbered,  from  Cincinnati,  are  approximately: 


From  CiscrNKATi  to 


Knox V ills  . 
CbUtAnooga 
Rom«   .    . 
Atlanta 
MerMIntk    . 
Birmingliam 
Atmlaton  . 
Salma  .    . 


AVKRAUK    III'   ItATRH    rXH  TlDI 

rtM.  Mluc  OH  Ai-L  Ct-AavKs 


270 
2S3 

281 
SOO 
196 
827 
186 


By  reference  to  the  tables  in  our  etatemeot  of  facts  giving 
freight  revenue  per  ton  per  mile  and  coat  per  ton  per  mile,  it 
will  be  seen  that  the  above  averages  are  largely  in  excess  of  that 
revenue  and  cost  on  the  roa<ls  taken  as  a  whole  in,  respectively. 
Southern  territory,  Central  territory,  and  the  country  at  large. 


The  weight  of  the  testimony  of  railroad  officials  connected 
with  the  roads  and  lines  leading  fmm  Central  territory  to  the 
South,  as  appears  fi-uiu  our  finding  of  facts,  tends  to  show  tliat 
the  idea  is  prevalent  in  western  railroad  circles,  that  the  adjust- 
ment of  mtes  from  Central  and  Kastem  territories  is  unjustly 
prejudicial  to  the  former,  and  that  those  roads  and  lines,  south 
aa  well  u  north  of  the  Ohio,  arc  disposed  to  favor  a  readjusb- 
ment  of  their  rates  on  a  l>ft.si8  more  favorable  to  Central  ter- 
ritory, but  that  tliey  have  not  done  so  on  account  of  their 
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alliance  with  the  «ftsteni  linc«  as  metnberB  of  the  Southeni  Itail- 
v&j  iSii  Steamship  Association,  the  latter  lines  not  being  billing 
to  agree  to  such  readjustoient. 

Our  concluisian  upon  the  whole  is,  that,  as  charged  in  the 
complaint  in  the  Cliicago  case,  the  rates  on  Uie  nnmbered 
clasaes  from  Cincinnati  and  the  Ohio  river  crossings  to  the 
south  are  "unreasonably  high."  and  as  they  enter  into  the 
llirough  rates  from  Chicago,  that  those  through  rates,  as  wclf 
u  the  rates  from  Cincinnati,  are  excessive.  There  is  no  coq- 
plaint  that  the  rates  fnim  Chicago  to  Cincinnati  and  the  other 
etoflsings  are  unreasonable  in  themselves  and  no  evidence 
authorizing  us  to  so  find.  Tliey  are  tlie  regular  Trunk  Line 
ntaa  and  are  not  subject  to  the  objection,  as  in  the  case  of  the 
Aasociatiou  rates  south  of  the  river,  that  they  are  made  higher 
than  they  othenvise  would  be  for  the  purpose  of  securing  to 
the  Eastern  SeulxMtrd  lines  tniflic  from  territor}'  set  apart  to 
them.  The  cost  on  ftvight  in  general  per  ton  per  mile  on  the 
roods  south  of  the  nver  appears  to  have  been  for  the  years 
named  in  the  tables  heretofore  given  about  25  per  cent  on  an 
average  greater  than  tlie  cost  per  ton  per  mile  on  the  roads 
tnm  Chicago  to  the  river.  Tlie  tonnage  of  the  latter  roads  is 
also  greater  than  that  of  the  former  as  shown  in  the  tables.  Hates 
from  Cincinnati  to  Southern  tcrritorj'  from  35  to  50  per  cent 
higher  per  ton  per  mile  than  those  from  Chicago  to  Cincinnati 
and  other  Ohio  river  cro^csings  will,  in  our  opinion,  make  full 
allowance  for  these  diCTerences  in  cost  and  tonnage,  and  be  at 
least  not  unreasonably  low  as  maximum  rates.  The  rates  in  cents 
per  100  pounds  given  below  are  approximately  upon  this  basis. 
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An  order  will  be  issaed  directing  the  defendants  enpapcd  ia 
ti-BiisjHJrting  tniflic  from  C^liicago  and  Cincinnati  to  Southern 
territory  to  dcsint  from  frlmrging  higher  rates  on  the  traffic 
embraced  iu  the  nuinbtfietl  classcw  from  thoae  cities,  resjjectr 
ively,  than  those  in  tlie  two  preceding  tables  and  to  make  all 
the  neccsaarj'  readjustments  of  their  tariffs.  These  rates  are  a 
conservative  reduction  of  the  existing  rates  and,  while  it  is 
believed  they  will  go  far  to  do  away  with  the  "undue  preju- 
dice" to  which  Central  tenitorj"  is  now  subjected,  they  are 
probably  not  so  low  as  they  might  be  made  if  fuller  and  more 
accurato  data  were  accessible.  If  the  rates  by  the  Eastern  Sea-J 
board  lines  bo  taken  as  the  standard  of  ctini[>arison,  the  rateaj 
i[i  these  tables  will  1«  found  to  make  in  the  niixin  due  allow- 
ance for  the  estimated  elTect  on  those  rates  of  water  competi- 
tion via  the  Atlantic.  'I'hey  are  also  higher  than  the  proportions 
of  the  through  rat<^s  from  New  York  via  ('incinnati  to  Chat- 
tanooga, Birmingham  and  Meridian,  allowed  for  the  hauls  from 
Cincinnati  to  thaw  points,  and  which  were  in  effect  for  a  long 
period  of  years  ;  and  they  yield  a  rate  per  ton  per  mile  largely 
in  exce8S  of  the  reported  caat4ier.,taft-pcr  mile  of  freight  on 
the  roads  from  the  Ohio  south  (and  in  other  sections  of  tho 
country)  and  much  above  the  average  of  their  receipts  per  toi* 
per  mile.  (See  tnUes  in  stntement  of  fact».)  They  are,  it  seems 
scarcely  necessary  to  add,  prescribed  as  maximum  rates  and 
ore  not  intended  to  be  prohibitory  of  tisuch  lower  rates  as  the 
carrioi'S  interested  may  find  to  bo  just  and  roaKonaLlp. 

We  are  not  nnmindful  tliat  a  compliance  with  the  order  in 
these  cases  may  and  pmltably  will  necessitiite  u  readjustment- 
of  rates  from  Central  territory  t-o  other  points  in  Southern  terri- 
tory than  those  named,  hut  as  wc  took  occasion  to  say  in  the- 
case  of  the  Board  of  Trade  of  Troy  v.  Alabama  M.  li.  Co.\ 
4  Inters.  Com.  Rep.  348,  6  I.  C.  C.  U.  1.  "  it  cannot  be  held  to 
be  a  valid  objection  t»  the  correction  of  unlawful  rates  to  one 
locality,  that  it  involves  a  like  correction  to  otUer  localities." 

Even  pecuniari,-  embarrassment  of  a  road  by  reason  of  iusutli- 


cient  receipts  from  all  sources  is  not  a  fact  that  mil  warrant 
making  rates  on  a  portion  of  its  traffic  unreasonably  high  for 
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the  accomplishment  of  n  purpose  such  as  is  disclosed  in  thesu 
cases.  Excessive  rates  on  certain  classes  of  traffic  may  Ut  ojadt) 
the  b«L»ia  of  proportionately  low  rates  on  other  classes,  and  thus 
8hipi>er«  of  the  former  are  taxed  with  burdens  which  in  justice 
should  be  borne  by  the  latter  auj  without  any  addition  to  the 
geueral  aggregate  revenue  oE  the  cairier.  It  is  believed,  more- 
over, that  the  reduction  in  rates  ordered  in  these  cases  will 
result  in  a  corresponding  increase  in  the  tonnage  of  the  i-nads 
in  the  traffic  affected,  and  thai  the  revenue  therefrom  will  be 
augmented  rather  than  lessoned.  This,  at  any  rate,  will  be  the  i 
natural  tendency  of  Uie  change. 
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InTEBSTATB    COftlMEnCK    COMMIBSION    V.    CiNCISKATI, 

N.  0.,  &  T.  P.  Ry.  Co.  era' 

On  May  29,  1894,  the  Interstate  Commerce  Commission 
entered  an  order,  of  which  the  following  is  a  copy : 

At  u  geuciiti  iwstiion  of  tlic  Iiitcrstkto  Comnivrcu  Comjuiiwloii  held  al  iU 
oAce  in  WiMttingioii.  D.C,  on  the  2!)th  daj  of  May,  a.d.  1864. 

The  Comuisaion  having  found  and  decided  that  the  rates  com- 
plained of  and  set  forth  in  said  report  and  opinion  as  in  force 
over  roads  operated  by  carriers  defendant  herein,  and  forming 
routes  or  connecting  lines  leading  southerly  from  Chicagt>  or 
CincLnnati  to  Knoxville,  Tonn..  Chattanooga,  Term.,  Rome,  Oa., 
Atlanta,  Ga.,  Meridian,  Miss.,  Birmingham,  Ala.,  Anniston,  Ala., 
and  Selma,  Ala.,  are  unreasonable  and  unjust,  and  in  violation 
of  the  provisions  of  the  act  to  regulate  commerce: 

It  tfl  ordered  and  ndjudK^d  that  the  abore-namod  di-f«ndaiiti»,  eagaK«d 
or  partieipsLiug  in  tliv  tninK;)ortaliou  of  freight  article*  eoiun«nit«d  hi  tbe 
Soothem  B«Uway  tt  Stenniship  AwK^uitJon  rlaw>ifirntioa  as  articles  of  the 
fint,  aacood,  tliird,  fourth,  fifUi,  or  sixth  cUm,  do  from  and  after  the  l«btb 

>  "TbB  Mozimutii  Frrlghl  ItaUi"  caw.  Decided  by  ibe  Supreme  Court  ol 
tbe  United  SUtes.  >U}-  3-f,  inyi.    107  U.  S.  4Ti>. 
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dny  at  July.  1901.  wholly  oeaee  and  dwisi  aud  thvoevfoTlJi  ftbtUin  fiom 
chM-giiig.  (ifinandinK,  collvcting.  or  nsceivtng  any  grcaler  Bggregau*  raU'  or 
compftnAation  per  hundrod  f>ouiida  for  the  transportation  of  fivight  in  »ny 
aucb  nlnwi  rrum  (^ini-irinati,  or  from  Chiaigo,  to  Knoxvitle,  'IVnn..  CKaita* 
noogB,Teiin„  Romv,  tia-.  Atlauta,  G»,,  MfridMn,  Miiw^  Riniiin^hain,  Ala., 
Aniiiaton,  Ala., or  Selinu.  Ahi.,  tliau  islieluw  ii{ivcitit;d  in  cenla  per  hundred 
jiounds  uuder  said  numbered  cliuiaM,  rMpectively,  and  setopjMwite  to  said 
puiiits  of  dvstiiiutioti ;  that  is  to  say : 

On  Sbipmexts  op  PistaiiT  rnou  Cixcdcxati 
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And  said  defendants,  and  ea«h  of  them,  are  also  hereby  notified  aod 
IKiiuircd  to  furllivr  rvudjiist  thuir  tarilTx  of  rati^H  and  chargiia  so  that  fniin 
and  aft^r  .>iaid  10th  day  of-July,  ISOI.rat^s  for  the  transportation  of  freight 
arliol«A  from  (.'incinoatd  and  Chicago  to  soulhftrii  [>oiala  othpr  than  thosn 
favrviuaUovv  spvcifitHl  shall  Im*  in  du«  and  proper  relation  to  rates  put  into 
effect  by  Mid  defvudanta  in  compUaucu  with  the-  provisiona  of  this  order. 

The  railroad  companies  haTmf;^  failed  to  comply  with  the  order, 
the  Interstate  Commerce  Commiitaion  instituted  this  suit  in  the 
circuit  court  of  the  United  States  for  the  southern  district  of 
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Ohio  to  compel  obedience  thereto.  The  court,  upon  a  hearing, 
entered  a  decree  (Hsmissiiig  the  bill  (7t)  Fed.  18Sj,  from  which 
decree  an  appeal  was  taken  to  the  court  of  appcaU,  and  that 
court,  reciting  the  order,  submits  to  us  the  following  (question: 
"Had  the  Interstate  Commerce  Commission  jurisdiotional  power 

^to  make  the  order  hereinbefore  set  forth ;  all  proceedings  pre- 
ceding said  order  being  due  and  regular,  so  far  as  procedure  is 
Obncerued '/ " 
Mr.  Justice  Brewer,  after  stating  the  facts  in  Uie  foregoing 
language,  delivered  tlie  opinion  nf  the  court. 

»In  view  of  its  importance^  and  the  full  arguments  that  have 
heen  presented,  we  have  deemed  it  our  duty  to  reexamine  the 
rjuestion  in  its  entirety,  and  to  determine  wliat  powers  f 'ongress 

»has  given  to  this  Commission  in  respect  to  the  matter  of  rat«8. 
The  importance  of  the  question  cannot  be  overeatimated.  Bil- 
lions of  dollars  are  invested  in  raihoad  properties.  Millions  of 
paasengerx,  as  well  as  millions  of  tons  of  freight,  are  moved  each 
jear  by  the  railroad  companies,  and  this  Iran^pcrtation  is  carried 
on  by  a  multitude  of  corporations  working  in  different  parts  of 

I  the  country,  and  subjected  to  varying  and  diverae  conditions. 
Before  the  passage  of  the  act  it  was  generally  believed  that 
there  were  great  abuses  in  railroad  management  and  railroad 
transportation,  and  the  ginve  question  which  Congress  had  to 
consider  wiis  how  those  ahusea  should  be  corrected,  and  what 
control  should  he  taken  of  the  business  of  snah  ccrpomtjons. 
The  present  inquiry  is  limited  to  the  question  as  to  what  it 
determined  should  l»e  done  with  reference  to  the  matter  of  rates. 
There  were  three  obvious  and  dissimilar  courees  open  for  con- 
sideration. Congress  might  itself  prescribe  the  rates,  or  it  might 
I  commit  to  some  subordinate  tribunal  this  duty,  or  it  might  leave 
■  with  the  companies  the  right  to  fix  rates,  subject  to  regulations 
and  restrictiutiH,  as  well  as  to  that  rule  which  is  as  old  as  tiie 
_  existence  of  common  carriers,  to  wit,  that  rates  must  be  reason- 
aUe.  There  is  nothing  in  the  act  fixing  rates.  Congress  did  not 
attempt  to  exercise  that  power,  and,  if  wc  examine  the  legisla* 
tive  and  public  history  of  the  day,  it  is  apparent  that  there  was 
no  serious  thought  of  doing  so. 
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Th»  qOMlMB  d«t)«t«d  H  whether  it  vectted  in  the  Commission 
Iba  powvr  and  the  dalr  Co  fix  nte«,  aod  the  fact  that  thia  ia  a 
Aitrtahh*  iionirtwa.  uid  hu  be«Q  tuoet  atrenuousLy  and  earnestly 
fchal«tl_  b  vwy  pamnei^'v  that  it  did  doL  The  gnuit  of  such  a 
paww  is  DSTir  to  b*  iaplwd.  The  power  itself  is  so  vast  and 
»Hi>f«lwnm"t  80  btigalr  affecting  the  rights  of  carrier  and 
aM^^atv  a»  ««U  m  indinetly  all  coinmercuil  traDsactions,  the 
luijil^la^  br  wlucb  the  power  is  given  had  been  so  often  used, 
UmI  WM^  *>  fuTw'"'"  to  the  legislative  mind,  and  is  capable  of 
WMk  ifateifir  and  vxact  3taleu]en^  that  no  just  rule  of  coiistruc- 
tistt  wvtttd  tol«nt*  a  grant  of  such  power  bf  mere  implication. 
AdnuuMittliT*  control  over  railroads  throngfa  boarda  or  com- 
OlMoM  WM  no  new  thing.  It  hod  been  resorted  to  in  Eng- 
land and  til  man)'  uf  the  states  of  this  Union.  In  England, 
\«Ktlo  oohlnil  liad  been  given  in  respect  to  discrimination 
and  uiid\ie  pn-'tiTunces.  no  power  bad  been  given  to  prescribe 
a  (Miff  of  ratoH.  In  this  country  the  practice  has  been  vaiy- 
|(iy  Notiee  the  provisions  in  tlic  legislation  of  different  states. 
Wv  q«oU«  tlio  exact  langu^e,  following  some  of  the  quota- 
tbiiut  with  oitaliofis  of  cattes  in  which  the  statute  has  been 
oniwlriiiMl  I    (Abridged.  —  Ed.] 

AIaUiiih.  foiln  IfWI,  p.  SP.^  $1|!)0:  "Ex«nne«  a  watchful  nnti  CArefuI 
■ti|<i<ivliltiii  nvwr  hU  larKTit  ami  t)i«ir  operation*,  and  revise  Ihe  h«iqv,  from 
titnu  III  lliiH*,  M  JiiilW  (o  tlMi  public  aud  thn  ratlrwids  may  rv<juiro,  and 
lltDlfMM  «>r  fidiirn  any  uf  tlm  ratvo,  as  experience  and  busiiieui  o[>eratu)iu 
lii«y  alttiw  III  tt«t  Joiil." 

j^llfiiiiilA.  Ill  tItM  ntn«tltutlon  going  Into  efF^ot  January  1,  1880  (xrticto 
IV.  I  VV)  "  Hiiltl  i^itiiiiiiuiottrnt  sluUI  haw  th«  powvr,  and  it  eliall  be  tlieir 
ihilv,  (it  iMtnlilliili  fntM  of  cltArK<^«  fur  ttia  kransporlation  of  imsMngecs  and 
ftolglil  I'jr  I'tttlitMitl  «r  ulltpr  lrnii«]intiiitloncotnpnnW.  niidpoblikh  the  same 
fl«>n  tlliH*  Ui  l<li)*>,  villi  Riii^ti  ohniiKi-a  iu  ihwy  inft)-  iniikv." 

f      .  (<i»|«t  IWU,  )i.  !.'•»,  f  7111:  ••  Mak9  reasonaMe  and  jtiBt  i-ateit  of 

|i  '  I  AiMniUfir  tAi'llTa.  loho  oW-rvrdby  atlTailrctad  conipanicsduing 

hiiiMi"^  III  Mill  ■IhIwoii  tho  raUronda  tlieraot."    Railroad  v.  Smith,  70  tia. 


nlrl 


II  Nl  MTN  (ItiiilMrvnod's  Kd.)  p.  IH.  §  03:  "To  mnkf.  for  «ach 
Htllfttifl  i«ir|H>rillliiiii  >)r>lii)i  liiininfiM  in  Lhis  ntatf.,  im  nnun  dm  pnu> 

N  kultt-iliilo  ul  h'KnoiiHlilit  mitximum  rat^n  of  cltar^ea  for  tbe>  trana- 
f|i  iif  iiMwiiKKm  mid  rn<l|;hu  on  cars  ou  each  of  uld  railmaUtk" 


POWKK  TO  PKESCKIBK  RATES 


183 


MinH'fsoui.  Laws  1887,  a.  10,  p.  55:  "  In  case  the  commiwiion  mIiaII  at 
a&jr  time  Ruil  thnt  out  purt  of  the  tarifTa  of  rateti,  tarvn,  cliur^a  or  clasftiti- 
Cfttions  »o  iilril  itn<)  ]uiiiIi»L(><1  as  hereinbefore  pro^^ided.  are  in  my  ruspeot 
aneiju&I  or  iiurvaMmalfle,  it  sliall  have  the  jxiwur,  and  la  hereby  authorized 
and  directed  to  comjK)!  any  common  carrier  to  cKaitgc  tlie  same  and  adopt 
■uch  rate,  (are,  charj^  or  oloaBtiication  as  said  cornminaion  iiball  dt-vlaro  to 
Wwnta.1  and  TvaBoimbl*."  Stater.  Chieogo,  St.  F.,At.^O.Hg.  Co., 40  Minn. 
2«7.  -11  X.  W.  1047. 

New  Ilampahire.  Lawa  1 883,  p.  70,  §  4  :  "  Fix  tables  of  moximnm  rharjs^ 
Ar  the  transportutioTi  of  pasAcngoni  and  freight  upon  the  »everal  railroads 
operating  within  tliix  ntjitn,  ami  iihall  cliange  Llie  name  fnnii  time  to  (ime, 
as  in  the  judgment  of  said  boiird  the  puhlic  ^ood  niuj'  re<|uirc;  and  ^Id 
rates  ab&ll  he  binding  upon  thu  ruspuctive  railruoda."  Uurrill  r.  Railruad  Co^ 
68  N.  H.  250. 

On  the  othcT  hand,  in  — 

Kaniias.    Laws  \6H'6,  p.  186,  $  11.  reads  : 

No  niiiruufl  company  shall  chargt>,  demand  or  roceire  (rom  any  person, 
company  or  corporation,  an  unreanouable  price  for  the  trausportation  of 
poreonn  or  propH>i'ty,  or  for  tlm  hauling  or  storing  iif  freight,  or  for  thfl  i«e 
of  iU  cars,  or  for  any  privilege  or  acri-icc  afforded  by  it  in  the  transactinn 
of  its  biuine«>i  as  n  niilroa<]  company-  And  u\Hm  complaint  in  writing, 
ludif  to  ihu  board  of  railroad  commisKion'cra,  that,  an  utiretUKiiiable  price 
hasbeen  eharged.8iichbnrkrd!<hn1iinreHtigaUi  said  cuniptaint,  and  if  sustained 
•hall  make  a  certificate  undirr  their  booL  setting  forth  what  is  a  reasonable 
charge  for  the  Bervici>  reDd«n;d,  which  shall  be  prima  /ac'te  vrideoce  of  the 
matters  tJturviii  stated, 

Section  18  authorized  an  inquiry  upon  the  application  of 
parties  named  in  riiference  to  freight  tariffs,  and  an  adjudicatioa 
upon  such  inquiry  as  to  the  reasonable  charge  for  such  freights ; 
section  14  required  a  nutice  of  the  deterniinution  to  be  given  to 
the  railroad  company,  and  a  oommunication  of  a  failure  to  com- 
ply with  such  detennination  in  a  report  to  the  governor;  luid 
section  19  reads : 

Any  railroad  enmpany  which  fihall  violate  any  of  the  provisions  of  this 
Act  shall  forfeit  for  t-vcry  such  oifcnsc,  to  the  pTSon,  company,  or  corpora- 
tion aKgrievml  Iht^n-liy,  Ihrre  tiiiieg  the  actual  damages  flimtained  by  the 
said  i<arty  aggriored,  togetber  with  the  costs  of  suit,  and  a  r«>asonahle 
attorney's  fee,  to  be  fixed  by  the  court :  and  if  an  appi.'al  bo  takini  from  the 
Judgmsot,  or  any  part  thereof,  it  ithnit  b>-  l\u-  duly  of  ih*^  nppell.'ilt'crkurt  to 
inclwle  in  the  judgment  an  additional  reasonable  attorney's  fee  for  services 
In  appeUaU)  court  or  courts. 
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Tho  effect  of  these  proTiBtons  was  to  make  the  determination 
of  the  commission  pritna  facie  evidence  of  what  were  reasonable 
rates,  and  to  subject  the  railroad  company  faUing  to  respect  such 
detenu  inatiOD  or  to  prove  error  therein  to  the  large  penalties 
prescribed  in  section  19. 

KeDtncky.  The  set  of  April  B,  1882,  $  1  (G«d.  St.  p.  1031),  provided 
tbst  M  if  U17  niljDMl  cor|*oi^l^**"  i*^*"  wilfully  charge,  collect  urrpc^ivo  more 
Utan  a  Joft  and  reasmable  rate  of  toll  or  compeDsation  for  tbe  traoiportatioD 
of  paaaigenor  ^igltt  in  this  state  ...  it  «IiaU  bo  guiltr  of  extortion,'' 
«tc.  Furtlur  sections  crcftted  a  commission,  ftntl  by  anrtinn  10  the  oonimis- 
sionen  werv  authoriiJ^  to  hear  xml  <]«tvntiinf  rompLiinta  und^r  Um*  first 
and  aaoond  Mctions  of  llii«  act,  and  upou  such  complaint  and  bearing  file 
tbair  award  with  tho  cWk  of  tbe  circuit  court,  wlitch  might  be  tr&versed 
by  atty  party  diouti^fied,  sod  th«  controreny  the^^aft«r  submitted  lo  the 
eourt  for  ooodderation  and  jud^iuf  Qt. 

Uaanchofletta.  Pub.  St.  IHS2,  p.  H03,  $  14  :  -The  board  iiliall  hare  the 
general  anperrision  of  all  the  railroads  and  railvayii,  and  RhAll  examine  the 
same."  By  section  15,  if  it  finds  that  itny  corporation  has  viol&t«d  the  pro- 
visions of  the  act.  or  any  law  of  tlw  comiuooweiillli,  it  shall  givv  aoUcu 
thereof  in  writing,  anri  if  the  riolatioD  fthall  continue  aft^r  mch  notice  shall 
preKnt  the  facta  to  the  Attomey^Oeneral,  who  shall  take  such  proceedirtga 
thervon  Aj>  he  may  drt-m  expedient.  By  section  193  special  autliority  ia 
given  to  the  board  to  revise  the  tanlfa  and  fix  rates  for  tbe  tranapoitatiOD 
of  milk.    See  Litilefield  r.  Railroad  Co^  13S  Maas.  1,  32  N.  E.  8M. 


The  legislation  of  other  states  is  referred  to  in  the  Fourth 
Annual  Report  of  the  Interstate  Cummerce  Commi^isioii.  Append. 
E.,  p.  243  H  teq.  It  is  true  that  some  of  these  statutes  were 
passed  after  the  Interstate  Commerce  Act,  but  most  were  before, 
and  they  all  show  what  phraseology  has  been  deemed  necessary 
whenever  the  intent  has  l>ccn  to  give  to  the  Commissioitci's  the 
legislative  power  of  fixing  rates. 

It  is  one  thing  to  inquire  whether  tbe  rat^s  which  have  been 
charged  and  collected  are  reasonable.  —  that  is  a  judicial  act; 
but  an  entirely  different  thing  to  prc^rribc  rates  which  shall  be 
charged  in  the  future,  —  that  is  a  legishitive  act.  Chicago, 
M.  t^  St.  J'.  R;f.  Co.  V.  Minnetota,  134  U.  S.  418,  458,  10  Sup. 
CU  462,  702.  et«. 

It  will  be  perceived  that  in  this  case  the  Interstate  Commerce 
ission  Bsaomed  the  rigiit  to  prescribe  rates  which  should 
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control  in  the  future,  and  thoir  application  to  Ihe  court  was 
for  a  iiianflamus  to  comjtel  tlie  companies  to  comply  with  their 
decision ;  that  is,  to  abide  by  their  legislative  determination  as 
to  the  mnximitm  mtes  to  be  observed  in  the  future.  Novr,  no- 
where in  the  Interstate  Commerce  Act  do  wc  find  words  similar 
to  thofic  in  the  statute  referred  to,  giving  to  the  Commission 
power  to  "increase  or  reduce  any  of  the  rate*";  "to  establish 
rates  of  charges  " ;  "  to  nisike  and  fix  reasonable  and  just  rates  of 
freight  and  passenger  tariffs  " ;  '^  to  make  a  schedule  of  I'easouable 
maiimuiumtes  of  charges"  ;  "to  fix  tables  of  maximum  cliarges": 
to  compel  thf  uarrier  '*  tu  adopt  such  rate,  charge  or  classification 
as  said  Commissioners  shall  declare  to  be  equitable  and  reason- 
able/'  The  power,  therefore,  is  not  expressly  given.  Whence 
then  is  it  deduced?  In  the  first  section  it  is  provided  that  "all 
charges  .  .  .  shall  bo  reasonable  and  just ;  and  every  unjust 
and  unreasnntible  charge  for  such  service  is  prohibited  and 
declared  to  Ije  unlawful."  Then  follow  sections  prohibiting  dis- 
crimination, undue  preferences,  higher  charges  for  a  short  than 
for  a  long  haul,  and  pooling,  and  also  making  provision  for  the 
preparation  by  the  companies  of  schedules  uf  rates,  and  requii^ 
ing  their  publication.  Section  11  creates  the  Interstate  Commerce 
Commission.  Section  12,  as  amended  March  2,  1889  (25  Stat. 
858),  gives  it  authority  to  inquire  into  th»  management  of  the 
business  of  all  common  earners,  to  demand  full  and  complete 
Information  Erom  tlietii,  and  add^,  •'and  the  Commission  is  hereby 
authorized  to  execute  and  enforce  the  provisions  of  this  act." 
And  the  argument  is  that,  in  enforcing  and  executing  the  prc^- 
viftions  of  the  act,  it  is  to  execute  and  enforce  the  law  as  stated 
in  the  first  section,  which  is  tliat  all  charges  shall  be  reasonable 
and  just,  and  that  every  unjust  and  unreasonable  charge  is  pro- 
hibited ;  that  it  cannot  enforce  this  mandate  of  the  law  without 
a  determination  of  wliat  are  reasonable  and  just  charges,  and,  as 
no  other  tribunal  is  created  fur  such  determination,  tlierefore  it 
must  be  implied  that  it  is  authorized  to  make  tlie  determination, 
and,  having  made  it,  apply  to  the  courts  for  a  mandamus  to 
compel  the  enforcement  of  such  determination.  In  other  words, 
that  though  Congress  has  not,  in  terms,  given  the  Commission 
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the  power  to  (iDtci-uiine  what  are  just  and  reasonable  rates  for 
tho  future,  yeU  n»  no  other  tribunal  has  been  provided,  it  must 
liiivfl  iiiteniltKl  thiit  tUe  Couiuiission  should  exuivittu  the  {rawer. 
Wn  do  not  ihiitk  this  argumonlc-anbesuiituined.  If  there  were 
iKkthing  vUu  iu  the  act  than  the  first  section,  commanding  rea- 
Miiftkla  ratw,  and  the  twelfth,  empowering  the  ('ommission  to 
osoouto  and  onfnnie  the  pravisions  of  the  act,  we  should  be  of 
Uio  opinion  that  Congress  did  not  intend  to  give  to  the  Coniutis- 
sion  the  powrr  to  prescribe  any  tariff,  and  determine  what  for 
the  future  should  1)6  reasonable  and  just  rates.  The  power  given 
ix  the  power  to  execute  and  enforce,  not  to  legislate.  The  power 
given  is  |mrtly  judicial,  partly  executive  and  administrative,  but 
not  legiBlatiw.  t^ertinent  m  this  respect  are  these  oljser\-ations 
of  ooudmI  for  Uie  appellees  : 

Arti^  3,  {  a,  t>f  tho  Coiititilutioii  of  Ibo  I'nitM  SUtes,  ordatos  that  the 
Pnridwt  -•ball  ukr  can  that  tho  laws  bo  faithfully  vawcutcd."  Tiic  act 
to  nfolalA  eotnmcrcff  U  one  of  tbocr  laws.  But  it  will  not  be  argued  that 
%k»  ^n«i<l«nt,  hy  implifiatidn,  poaawwMthg  povertomako  rates  forearrien 
•Mft^ivd  ill  int0rstatr>  coniniirrp, 

Thv  first  OTctioD  nmcly  euacted  Ifav  couimun-law  nxiuirenieDt  that  all 
cbaiyvt  shall  Iw  tvaanaahte  and  jiisi.  For  more  than  a  huiulrvd  Tears  it 
baa  bvra  tb»  aAnuatiT«  duty  of  IW  courts  "  in  I'xncute  and  enforce  "  th« 
eaaiBtutt4a«  rp^uimB«nt  that  •>  all  charges  shall  bo  rcnsonsble  and  jast," 
•■4  ytt  il  has  M\i-r  ti««  claimM  that  thecourtx,  l>v  implication,  poaseaNd 
lh«  po«w  to  atakv  imtaa  (or  cwncrs. 

But  xh^  |VNw««r  of  fixing  rat«g  under  the  InterstAte  Commerce 
Act  is  not  to  he  determined  hy  any  nierc  considerations  of  omis- 
•ion  «r  tn^KMition,  Tbe  act  contemplates  the  fixing  of  rstes, 
uA  fMOfJimm  the  autliurity  in  which  Ibo  power  exists.  Sec- 
tion •  yiw»rich*,  etc,     .     .     . 

F^i»a!l)\  lh»  Motion  provides  that,  if  any  common  carrier 
WW  v*  iw|gk<f  or  refuses  to  liln  or  publish  its  scthediiles  as 
p^v«4^  ifc  iW  MKtion,  it  may  he  siibjetit  to  a  writ  of  man- 
iiImmm  »w)a«l  in  the  name  of  the  penplo  of  the  United  States  at 
rt*  MhMMM  v^  the  Commission.  Now,  but  for  this  act  it  woiUd 
^  iMMlpMallMiipd  tlwi  the  carrier  had  the  right  to  prc.wribe  its 
tti^  tt  IMk  mmI  charges,  subject  to  the  limitation  that  such 
•«M%  MM  <MM|pn  should  be  reasonable.  This  section  G  recog- 
**•*  *■*•  '^?»1»  wtd  pro>'ides  for  its  continuance.     It  speaks 
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of  schedutes  showing  rates  and  fares  and  char;;^  which  tho 
conunon  carrier  "  has  established  and  which  arc  in  foTca."  It 
does  not  say  that  the  ncheiiules  thus  prepared,  and  which  are  to 
be  submitted  to  the  Com  miss  ion,  are  sulijcct,  in  any  way.  to  tlie 
latter's  approval.  Filing'  with  the  Coiiimission  and  publicjiiion 
by  posting  in  the  various  stations  are  nil  that  is  required,  and 
are  the  only  limitatinns  placed  on  the  carrier  in  respect  to  the 
fixing  of  its  tariff.  Not  only  is  it  thus  plainly  stated  that  the 
rates  are  those  which  the  cairiei'  shall  establish,  but  tlie  prohibi- 
tions upon  change  are  limited  in  the  case  of  an  advance  by  10 
days'  public  notice,  and  on  retluctiou  by  S  days.  Nolhiug  is 
said  about  the  coucunence  or  approval  of  tho  CommissioQ,  but 
they  are  to  be  niude  at  the  will  of  the  carrier.  Not  only  are 
there  these  provisions  in  reference  to  the  tariff  upon  its  own 
line;  but,  further,  when  two  earners  shall  unite  in  a  joint  tariff 
(and  such  union  is  nowhere  mado  obligatory,  but  is  simply 
permissive),  the  requirement  is  only  that  such  joint  t-aiifT  shall 
be  ^led  with  the  Commission,  and  nothing  but  tho  kind  and 
extent  of  publication  thereof  is  left  to  the  discretion  of  the 
Commission. 

It  will  be  perceived  that  tlie  section  contemplates  a  change  in 
rates,  either  by  inureaae  or  reduction,  and  provides  the  condition 
therefor  ;  but  of  what  significance  is  the  gmnt  of  this  privilege 
to  tlie  carrier,  if  the  future  rate  has  been  prescribed  by  an  order 
of  the  Con  I  mission,  and  compliance  with  that  order  enforced  by 
a  judgment  of  tlie  court  in  mandamus  V  The  vei^-  idea  of  an 
order  presoribitig  rates  for  the  future,  and  a  judgment  of  tlie 
court  directing  compliance  with  that  order,  is  one  of  perma- 
nence. Could  anything  be  more  absurd  than  to  ask  a  judgment 
of  the  court  in  mandunuis  proceedings  that  tlie  defendant  com- 
ply with  a  certain  order,  unless  it  elect*  not  to  do  so?  The 
fact  that  the  carrier  is  given  the  power  to  establish  in  the  first 
instance,  and  the  right  to  change,  and  the  conditions  of  such 
change  speciiied,  is  irresistible  evidence  that  this  action  on  the 
port  of  the  carrier  is  not  subordinate  to,  and  dependent  upon 
the  judgment  of,  the  Commission. 

We  have  therefore  these  considerations  presented:  Finst. 
The  power  to  prescribe  n  tarifT  of  rates  fur  caniage  by  a  cominon 
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Is  a  legislative,  aud  not  an  admiuistnLtire  or  judicial,] 
I,  ;uid,  having  respect  to  tlie  lai^'c  amount  of  property' 
mvesteil  in  ruilroadti.  tlie  various  companies  engaged  therein, 
the  thousands  of  miles  of  roml,  and  the  millions  of  tons  of 
freight  carried,  the  varying  and  diverse  conditions  attaching  to 
Buch  earriago,  is  a  power  of  supreme  delicacy  and  importanceal 
Second.  That  Congress  has  tmnsfon-cd  Ruch  a  power  to  any  ad- 
ministrative body  is  not  to  be  presumed  or  implied  from  any 
doubtful  and  uncertain  language.    The  words  and  phrases  cfti- 
cacions  to  make  such  a  delegation  of  power  are  well  understood, 
and  have  been  frequently  used,  and,  if  Congress  had  iiitended  to 
grant  such  a  power  to  the  Interstate  Commerce  Commission,  it 
cannot  be  doubted  that  it  would  have  used  language  open  Ui  no 
DiiBConstruction,  but  clear  and  dirci^t.    Tliii-d.  Incorjiorating  into 
n  statute  tho  common-law  obligiition  resting  upon  the  carrier  to 
make  all  itti  charges  reasonable  and  just.,  and  directing  the  Com- 
mission to  execute  and  enforce  the  provisions  of  the  act,  does 
not  by  implication  carry  to  the  Commission,  or  invest  it  with  thtti 
power  to  exercUe,  the  legialntivo  function  of  prescribing  ratcai 
which  shall  control  in  the  future.     Founh.    Beyond  tlie  infei'^' 
ence  which  irresistibly  follows  from  the  omission  to  grant  in 
express  terms  to  the  Commission  this  power  of  fixing  rates  is 
the  clear  language  of  section  0,  recognising  the  right  of  the, 
carrier  to  establish  rates,  to  increase  or  reduce  tUem.  and  pra>] 
Bcribing  the  conditions  upon  which  such  increase  or  reduction 
may  be  made,  and  requiring,  as  the  only  conditions  of  its  action 
. —  First,  ]>ublication  ;  and,  second,  the  fding  of  the  tariff  with 
the  Commission.    The  grant  to  the  Commission  of  the  power  to 
prescribe  the  form  of  the  schedules,  and  to  direct  the  place  and 
manner  of  publication  of  joint  rates,  thus  specifying  the  scope] 
and  limit  of  its  functions  in  this  respect,  strengthens  the  con- 
clusion that  the  power  to  prescribe  rates  or  fix  any  tariff  for  thi 
future  is  not  among  the  powers  granted  to  the  Commission. 

These  considerations  convince  us  tliat  under  the  Interstate 
Commerce  Act  the  Commission  has  no  power  to  prescribe  the 
tariff  of  rates  which  shall  contrtd  in  the  future,  and  therefore 
cannot  invoke  a  judgment  in  mandnmus  from  the  courts 
enforce  any  such  tariGf  by  it  prescribed. 
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But  has  the  Commission  no  functions  to  perform  in  respect 
to  the  matter  of  rates,  no  power  to  make  any  inquiry  m  respect 
thereto?  Unquestionably  it  ha«.  and  must  important  duties  in 
respect  to  this  niiitter.  It  is  charged  with  the  general  duty  oC 
inquiring  as  tu  the  mauagenieut  of  the  business  of  railroad 
companies,  and  to  keep  itself  informed  as  to  the  manner  In 
which  the  samo  is  conducted,  and  has  the  rij^ht  to  compel  com- 
plete and  full  inforniation  as  to  the  manner  in  wliicb  such 
carriers  are  transacting  their  business.  And,  witli  this  knowl> 
edge,  it  is  charged  with  tlie  duty  of  seeing  that  there  is  no 
riolalion  of  the  long  and  short  haul  clause;  that  there  is  no 
discrimination  between  individual  shippers,  and  that  notbing  is 
done,  by  rebate  or  any  other  device,  to  give  preference  to  one  as 
against  another;  that  uo  undue  preferences  are  given  to  one 
place  or  places  or  individual  or  class  of  individuals,  but  that  in 
all  things  tliat  equality  of  ngbt,  which  is  the  great  purpose  of 
the  Interstate  Coniinei-ce  Aet,  shall  be  secured  to  all  shippers. 
Ik  must  also  see  that  tbat  publicity  which  is  required  by  section 
6  is  observed  by  the  niilroad  companies.  Holding  the  railroad 
companies  to  strict  compliance  with  all  these  statutoiy  pro- 
visions, and  enforcing  obedience  to  all  these  provisions,  tends, 
as  observed  by  Commissioner  Cooley  in  He  ChUago^  St.  P.  ^ 
K.  0.  Jiif.  Co.,  2  Interst-  Commerce  Cora.  K.  231,  261,  to  both 
reasonableness  and  equality  of  rate,  as  contemplated  by  the 
Interstate  Commerce  Act.  •  •  •  • 

Our  conclusion,  then,  is  that  Congress  has  not  conferred 
upon  the  Commission  the  legislative  power  of  prescribing  rates, 
either  maximum  or  minimum  or  absolute.  As  it  did  not  give 
the  express  power  to  the  Comuiission,  it  did  liot  intend  to  secure 
the  same  result  indirectly  by  empowering  that  tribunal  to  de- 
termine what  in  reference  to  the  past  was  reasonable  and  jtist, 
whether  as  maximum,  minimum,  or  absolute,  and  then  enable  it 
to  obtain  from  the  courts  a  peremptory  order  that  in  the  future 
the  railroad  companies  should  follow  the  rates  thus  determined 
to  have  been  in  the  past  reasonable  and  just. 

The  question  cerLilied  mu»t  be  auswei-ed  in  the  uegative,  and 
it  ia  so  ordered. 

Mr.  Justice  Haklan  dissented. 
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Anthony  Salt  Co.  v.  MiSHOirui  Pacific 

KAI1.WAV   Co.,   ETC.' 

McDtLT*,  Commitstoner  : 

The  geneml  ciotiipliiiiit  mmle  by  all  tbese  plaintiffs  is  that  t) 
several  defendants  give  an  undue  advanUige  in  rates  tu  ibe 
manufacturera  of  salt  in  and  about  Sagiuftw,  Michigan*  over 
that  onjoyftd  by  tho  manufacturers  of  salt-producing  points  in 
Kansas.  Some  mention  is  also  made  of  New  York  salt  as  beinj 
granted  similar  and  undue  advantages  over  Kansas  salt. 

Instances  are  given  in  tho  complaint  as  follows  : 

a»te  on  Hny  f_'lty,  Michigan,  taAt  to  St.  Umi»,  Mia«ouri,  Bll  inilesi, 

p«r  )iiuiilr«c)  iiunnila 10    c«aU 

New  Vo'i'k  sAll  paj-A  to  St.  Louii!:,  Mi»aurJ,  HOU  miles,  per  hundred  .  Ifl 

While  Anthony.  Kaiisae,  sail  paya  to  Si.  Louis.  Miiisuuri,  &T5  uiles  23i 
fitLttt  un  Micliifi^au  aall  from  Si.  Luuis,  Miseuurl,  to  Fuirbury,  N«- 

braaka,  per  himdred  pounds,  distsnce  UU  mUea 16{ 

Hiitchliwon,  KimfM,  Lo  t'nirbury,  Netinwka,  241  miles 10 

Uutehinium,  Kaiiwu,  tn  Ft.  Miulliton,  lows 2B| 

Cblcsgo  U>  Kntuuui  City,  Michigan,  salt 1& 

Mlcb^n  nU  to  ft.  Worth,  Tc^xas,  ISHI  miles,  per  hundrud   .     .     .  4St 

EaitSM  salt  to  Ft.  Worlli,  Tuxas,  427  railos,  per  huDdn-d    ....  S-^t) 

Miflhignn  Butt  from  Fi.  Msdisun,  Iowa,  to  Pi.  Worlli.  Texiia,  83(>  mil«s  35| 

HutchlnHon,  Kaiiwwt.  snk  to  Clio,  Iowa,  372  milos,  per  huiidrad  .     .  :t3 

CttfUAgo  bo  Clio,  Si3  mnoH,  [mr  hundred 16 

It  is  claimed  that  the  defendants  by  charging  Jhe  rates  above 
set  forth,  and  by  making  similar  differences  at  other  points,  arc 
violating  the  Act  to  Uegalate  Commerce,  and  a  restraining 
order  is  sought.  The  defendants  say  substantially,  while  gen- 
erally admitting  the  statements  of  the  plaintiffs  as  to  rates,  tliat 
those  lines  which  make  the  rates  coniplatnyd  of  ate  otlier  and 

*  ]>cci<)i'd  April  23,  18tHt.    Interslat«  Uonimeroe  CommUslon  {Reports,  Vol.  Vj^ 
pp.  209-323. 
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different  than  those  named  qs  defendants;  that  defendants  have 
no  voice  or  piirt  in  making  the  rates  from  Chicago  in  thi:  Mis- 
sissippi and  I^Ii-ssouH  river  points,  nor  from  Bay  City  and  the 
Michigan  salt  field  to  Chicago  and  St.  Lonis.  That  the**;  rates 
were  brought  about  by  water  competition,  and  other  forces  un- 
controllable by  any  of  the  carrier  lines  and  adjusted  and  agreed 
upou  long  before  the  Kauaas  salt  Gi'lds  were  discovered  and  dv- 
vt-luped  and  tliat  to  make  the  charges  sought  by  complainant 
troald  disturb  the  whole  system  of  rates,  and  result  in  a  com- 
pulsory rearrangement  of  all  rates  from  Chicago  and  Enst  St. 
Louis  westward ;  that  many  independent  lines  extend  from 
Chicago  and  St.  Louis  westward  and  southwarfl.  which  do  not 
reach  the  Kanwut  iuilt  point-s  that  the  reqairemcnt  of  the  law  as 
to  long  and  short  haul,  greater  volume  of  business  on  the  east- 
ern portion  of  the  lines  and  greater  number  of  empty  cars  going 
westward  and  numennis  other  causes,  beyond  the  control  of  the 
carriers,  have  opemted  to  fix  rates.  Those  rates  that  are  com- 
plained of  from  Kansas  to  southeastern  Nebraska  and  otlier 
points  axe  said  by  defendants  to  be  n^asonable,  the  service  being 
in  a  Bpaisely  settled  country  and  necessarily  made  by  circuitous 
routes,  and  over  bmnch  lines  and  also  controlled  by  circum- 
atancas  and  conditions  which  are  altogether  diastniilar  to  tboss 
controlling  the  fixing  of  ilie  Michigan  salt  rat^s.  That  the  rate 
on  salt  is  everywhere  very  low.  it  being  a  commodity  which  will 
not  bear  any  bat  very  low  rates.  •  •  • 

finding  of  Fact 

[Salt  is  manufactured  in  great  quantities  in  the  northeastern 
of  the  Douthem  peninsula  uf  Michigan.  The  principal 
points  of  that  field  are  Bay  City  and  Saginaw.  Salt  is  also 
manufactured  m  large  quantities  in  lite  southern  and  central 
parts  of  Kansas.  Hutchinson,  Kanwi,  is  an  imitortant  point  in 
the  KauMS  field,  but  Anthnny,  Kingman«  Sterling,  Nickenon 
and  Wellington  are  also  prominent  points. 

Tbe  prodoctire  capacity  of  each  field  is  praeticaUy  imnKSS- 
ured,  and  prc^xbly  equal  to  any  demand  tliat  is  likely  to  exist 
for  the  product  in  r^ions  vitlun  reach  of  citlier. 
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The  cost  of  producing'  the  Biilt  and  putting  it  in  the  barrel 
ready  for  shipment,  including  the  uost  of  the  iKirrel,  is  estimated 
in  the  Kaiisas  field  nt  from  60  to  70  cents  per  Ixirrel.  The  cost 
IB  probably  about  five  cents  per  barrel  less  in  the  Michigan  field. 
A  salt  bFirrel  weighs  about  20  poiindii  and  contains  about  280 
pounds  of  salt. 

The  cooperage  materials  from  which  salt  barrels  are  made  for 
use  in  ICanans  come  from  Michijjan  and  from  the  vicinity  of  the 
Saginaw  salt  region,  being  brouglit  by  rail  to  Kansas.  The 
fuel  used  at  the  Kansas  salt  fields  is  slack  coal  brought  by  rail 
from  various  point*  in  southeastern  Kansas  and  northwestern 
Arkansas,  The  Miehigan  salt  uinnufaeturers  get  their  cooper- 
age material  from  near  the  salt  plants.  In  boiuo  iiisUinees  they 
use  as  fuel  the  slabs  and  refuse  from  sawmills.  When  tbey 
use  oottl.  they  get  it  principally  from  Cleveland  and  other  lake 
points.  This  coa!  costs  iisoi-e  than  the  slack  used  at  the  Kansas 
plants.  Tlio  Kansas  brine  is  much  stronger  than  the  Michigan, 
and  the  Kansas  wells  are  not  no  deep.  All  things  con.sidered, 
it  would  seem,  there  is  but  little  difference  in  the  coat  of  getting 
salt  ready  for  market  at  the  two  points,  the  advantage,  if  any, 
being  with  the  Michigan  salt. 

The  production  and  output  of  salt  in  Michigan,  began  in 
1861  ;  the  amount  tliat  year  whs  ....         125,000  barrels 

In  18T5 1,000,000      *' 

In  1890 4,000,000      " 

—  and  .Michigan  now  produces  a  very  large  portion  of  the  salt 
supply  in  the  United  States. 

Kansas  salt  production  began  in  1888.  and  for  the  year  end- 
ing March  31,  1891,  it  reached  1,000.000  ban-els.  The  area  of 
territory  embraced  in  the  Kansas  salt  fields  is  large,  being  from 
eajut  to  west  about  75  miles,  and  from  north  to  south  about 
150  miles.  The  quality  of  it  Is  good.  Orcat  quantities  of  salt 
are  produced  in  other  part«  of  the  United  .States,  namely,  in 
New  York,  in  the  valley  of  the  Ohio,  in  Louisiana,  in  Texas, 
and  in  Utah. 

The  United  States  annually  consumes  about  12,000,000  bar- 
rels of  salt.  _ 
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Salt  from  Mirhigtm  imd  Now  Voik  i-enchea  St.  Lonis  niid  Chi- 
cago at  TC17  low  ratpR.  'I'lio  St.  l-miiH  rsite  on  Michigiiii  8alt  ex- 
ceeds theCIiirago  rale  in  the  ninount  "f  ft^  cents  pi-r  liundred,  or 
10  cents  per  liarrel.  On  New  Y<jrk  salt  tiie  rate  varies  during  the 
year,  ihe  St  Louis  rate  being  at  all  times  from  3  lo  4  cents  per  hun- 
dred more  than  to  Chicago,  according  to  the  season  of  the  year. 


% 


■r*tirjf 


•'^ 


T«»y»yc»~MtrcHiw»aw  t».  M*»fTT 


Great  ([uantities  of  Michigan  and  New  York  salt  are  stored 
at  all  times  at  Chicago  and  St-  Louis  for  distribution  south  to 
Texas  points,  and  west  to  the  country  lying  between  the  Mis- 
sissippi river  and  the  lioc-l<y  ^lountains.     •         *         •         • 

The  touuagc  eusL-Umnd  uu  lUe  defendant  lines  greatly  ex- 
ceeds the  tonnage  west-bound. 

Tlie  amount  of  freight  passing  over  the  Rouk  Island  bridge 
for  the  year  ending  Marrh  ai,  1891.  eastrbound  was  22,000,000 
poutids;  weat-lmund  1,300,000  pounds. 
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The  tariff  shectn  of  tho  St.  Louis  &  San  Francisco  rood  reveal 
the  usu  of  the  following  rat«s  : 

HutchiiiHoii  cost  to  Carl  Junction,  ditiance  225  milci,  11]  ceinu. 
Oronoeo,  dlslauc«  2-'il  inilce,  IScvnU. 
Fierco  City.  dbUncu  2fl6  niileu,  IB  ceuu. 


Sptegfi«ld,  237  roJles,  the  raU  la  15}  ccnU. 
Fletee  City,  287  uUeR,  U)«  me  k  l&l  oeots. 
OTonogo,  323  miles,  tlitt  mt«  U  15}  conbt. 

On  the  Atchinson,  Topcka  &;  Santa  F6  line  rates  are  made  to 
Texas  points  as  foUows:  ^^^  ^^^^ 

Jicr  Mlln 

HuMltinHOii  tu  Ft.  Worth,  a  Oistoiico  of  ^27  mllea,  ruUi  364  .     l.HOS 

Ft,  Mftdlson  to  Pt.  Worth.  82fl  mllea,  Tats  BBJ 869 

ChicigD  Ui  FL  Worth,  1086  uiiloi,  rule  414 ""0 

Ba,y  City  to  Fu  Worth,  1388  miles,  rate  43j 026 

At  Austin,  distance  from  Hutchinson  609  miles,  the  rate  ia 
86^  cents,  or  1.061  cents  per  ton  per  mile,  while  Michigan  salt 
is  given  a  mte.  from  Ft.  Madison  to  Ansliu  1069  miles  of  SoJ- 
cents  or  .6i>4  of  a  cent  per  Um  per  mile. 

Relative  differences  of  a  kindred  character  are  fonnd  in  the 
charges  for  transporting  the  product  mftnufactnred  at  the  two 
points,  to  Houston,  (>alveston,  Laredo,  San  Antonio,  Nacogdo- 
ches and  San  Angelo,  the  advantage  in  the  rate  per  ton  per 
mile  being  at  all  times  in  fiivor  of  the  Michigan  salt. 

The  question  i-aised  is  one  of  relative  ratt-s  and  resulting  dis- 
critniniitiou  which  is  claimed  to  be  unjust,  because  it  is  said  to 
bring  about  an  undue  preference  of  the  Michigan  region  over 
the  Kansas  region  both  engagftd  in  nianufaoturing  salt,  and  to 
result  in  prejudice  to  the  Kiuisas  locality.  The  giving  of  undue 
or  unreasonable  preference  or  aj-ivantage  of  any  particular  local- 
ity  over  another  or  subjecting  any  particular  locality  to  anj 
undue  or  unreasonable  prejudice  or  disadvantage  as  to  any 
other  localitj'  is  declared  in  section  three  of  the  "-Act  to  Regu- 
late Commerce,"  to  bo  unlai\-ful.  The  facts  are  scarcely  in  dis- 
pute. It  is  practically  conceded,  that  salt  transported  from 
Michigan,  south  iind  west,  \tas  more  favorable  rates  than  salt 
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transported  from  HutchinBon  and  other  points  in  KanRaa,  north, 
south  and  east,  hut  defendants  say  that  they  arfi  not  renponsible 
for  Uie  rates  on  Michigan  »alt.  Its  trans portatiun,  bln^y  allege, 
is  forced  to  a  very  hiw  inaik  by  causes  outside  of  any  territory 
occupied  Jby  their  linea,  and  where  such  forces  are  at  work  as  to 
make  a  dominating  necessity  for  the  maintenance  of  present  low 
rates,  which  have  been  established  <for  a  long  time  noquieaced 
in),  and  re^rdcd  as  absolute  necessities  for  the  work  of  trans- 
portation, in  such  manner  as  to  secure  the  greatest  good  to  the 
greatest  number.  Tlial  tlierefore,  the  rates  complained  of  are, 
even  if  in  violation  of  the  law,  not  the  acts  of  these  defendants. 
They  however  insist,  that  the  rates  given  tho  Micliigan  salt 
are  reasouoble,  proper,  and  necessary;  that  the  conditions  and 
circumstanoes  of  controlling  force  and  eiTeet  are  dissimilar  in 
reference  to  the  two  localities  brouglit  into  question,  namely, 
the  Michigan  and  the  Kansas  salt  fields,  and  finally,  if  there 
should  be  found  a  necessity  for  rea<Ijustmcnt  of  rates,  that  it 
can  only  be  done  by  making  parties  to  the  proceedings  all  lines 
interested  by  location  and  actual  traffic  operations  in  the  busi- 
ness of  either  locality,  with  reference  to  the  salt  shipped  there- 
from, and  carried  to  market  over  such  carriers'  lines. 

A  comparison  of  rates  is  invoked  by  these  complaints,  be- 
tween rates  on  salt  manufactured  in  Michigan  and  moving  south 
and  west,  and  rates  on  salt  manufactured  in  Kansas  and  moving 
north  and  east.  The  coumiodities  shipped,  though  similar  in 
quality,  ore  moving  in  a  different,  not  the  same  direction. 

From  the  fact  that  in  the  one  case  tlio  product  moves  south 
An<l  west  to  uiarket,  and  in  the  other  north  and  east,  it  follonit 
th.tt  the  lines  serving  in  part  the  two  localities  run  through 
differently  situated  countries,  the  one  sparsely  settled  and  not 
furnishing  a  very  large  local  trade,  the  other  more  thickly  set- 
tled, furnishing  a  latgcr  locol  trade,  and  a  greater  volume  of 
business.  The  lines  leading  from  the  Michigan  Sidt  region,  be- 
sides the  advantages  just  mentioned,  have  been  forced,  it  is 

iiued,  to  make  lower  mtes,  than  would  probably  have  been 

juiesoed  in,  under  other  couditious,  on  account  of  water  com- 
[Ktitioii.    And  these  rates  were  established  before  the  Kansas 


196 


RAILWAY  PBOBLEMsi 


MUX 


•alt  BeUfl  vera  dkuiwaed.  m  tfaat,  it  ■  nidnt,  that  at 
tnne  of  Uietr  lUiUMfch— t  ftkoe  eaoU  tmm  baea  no  iiiu-ntto 
to  andolT  prefer  the  Midogan  nit  i^wo,  aa  eoinpAred  nritli 

tht  Kmnam*  salt  TtpOR. 

Not  only  is  it  daimed  that  water  eooipetttion  haa  lowered 
rates  for  the  MtchigaD  nit  but  that  certain  other  eatabUshed 
cooditioQs  hare  had  the  same  teodeocjr.  Theta  as  set  forth 
are,  the  great  rename  of  bostDcaa  moving  west  and  south  from 
Chicago  over  the  lime  carryiog  Michigaa  salt,  the'  heavy  p 
poodemtce  of  east-bound  fnright  over  west-hound.  priDcipoll, 
caosed  by  the  huge  number  of  stock,  or  cattle  and  gniiu  carsr' 
used  in  truisporting  live  stock  and  gmin  from  western  states 
and  territ^mcs  to  Chicago  and  eastern  points,  thus  throwing^ 
npoti  the  lines  terminating  at  Cbicl^^  larg^  numbers  of  empty 
grain  and  cattle  cars,  which  must  return  as  empties  to  tbe  weslfl 
imlees  some  product  can  be  loaded  into  these  cars,  and  trans- 
ported west  at  a  rate  slightly  remnneratire.  It  is  evident  that^ 
these  couditions  bare  powerfoUy  aided  the  ^^licliigau  sidt  indfl 
obtaining  a  low  rate  on  its  western  and  southern  haul.  These 
dissimilar  circumstances  and  conditions  are  mentioned  in  section 
two  of  the  Act  to  Uegulate  Commerce  as  matters  to  be  consid- 
ered. Tbe  proposition  of  the  law  seems  to  be  that,  where  tlie 
circunistancefl  und  conditions  of  two  localities  are  sulntantially 
similar,  tliere  shall  be  no  advantage  of  preference  given  to  one 
which  is  not  also  freely  offered  to  the  otiier.  To  give  an  ad- 
vantage or  preference,  under  such  circumstances,  to  one  place 
would  be  undue,  or.  in  other  words,  would  be  giving  to  the 
favored  locality  an  advantage,  which  did  not  of  right  belong  to 
it,  and  producing  an  undue  prejudice  ngainst  the  other  locality- 
It  WHS  urged  with  earue&tiiess  by  the  complainants,  tliat  the 
proof  was  tliat  a  great  number  of  empty  cars  from  Colorado  and 
westward  of  Hutchinson  and  Kansas  salt  points  were  to  be 
found  in  the  region  of  these  points,  which  could  be  conveniently 
and  profitably  loaded  with  salt  and  sent  eastward,  but,  in  oor 
judgment,  the  force  of  this  ix-asoning  is  broken  by  the  fact  that 
Hutchinson  and  the  salt  points  of  Kansas  are  within  the  gr»tn 
belt,  and  the  demand  for  grain  cars,  during  a  considerable  part 
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of  tlie  year,  is  groatftr  than  tlie  supply ;  that  loaded  with  graia 
thi'se  empties  would  yield  a  profit  ou  the  eastwaiti  haul  M-hich 
would  be  in  excess  of  the  protlt  on  salt.  To  requira  carriers 
to  take  an  uuremuutrative  coiiiiuodity,  which  demuntlH  a  rate 
lower  thau  thu  cUisavK,  in  prefurunue  tv  another  article  which  also 
takes  a  comiiuiiiity  rate,  but  wiU  yield  a  ^eater  profit  to  the 
carrier  than  the  carriage  of  the  former  commodity,  might  he  an 
unjiiKtiliablo  requirement  ns  revenues  should  not  be  arbitrarily 
reduced. 

So  far  as  the  rate  on  Michigan  salt  from  Bay  Citj*  to  Chicago 
is  coiicenied,  it  appears  it  was  originally  chained  33  cents  per 
barrel,  but  this  rate  was  reduced  to  20  cent«  per  barrel  prior  to 
the  discovery  and  development  of  the  Kaiitsas  salt,  and  has  for 
a  long  time  been  the  fixed  rate. 

•  The  difference  in  cbai^e  for  transportation  of  freight  to  St. 
Louis  over  the  charge  to  Chicago  is  and  seems  to  have  Iwen  for 
a  long  time  {irior  to  the  difloovei*^'  of  the  Kausnn  unit  fi\ed,  as 
claimed  by  the  railway,  npoti  tlie  following  rule;  that  St.  Louis 
should  have  a  rate  from  the  eawt  as  much  greater  Uian  the 
Chicago  rate  as  its  rat«s  westward,  along  distributing  lines, 
were  less  than  the  ('hicago  mte3,  on  its  distributing  Lines,  thus 
placing  the  two  eitiei;  upon  an  equality  as  distributing  cent/^ra. 
The  Michigan  salt  reaches  the  Mississippi  river  at  a  rate  appar- 
ently compulsory  in  its  charswter  on  the  entire  line  from  the 
field  of  pKKluction  either  direct  from  Bay  City  or  via  Chicago. 
Forces  beyond  the  control  of  the  defendants  have  fixed  this 
rate,  and  they  must  carry  at  this  rate  from  Cliicago  to  the  Mis- 
sissippi river  or  go  out  of  the  business.  Other  great  advantages 
here  concur  in  favor  of  the  Michigan  salt  moving  from  Chicago. 
Tliosc  are,  great  numbers  of  west-bound  empty  ears,  facilities 
tor  speedy  loading  of  care,  and  a  minimum  time  of  idleness  for 
the  unloadeil  cattle  cais  coming  in  from  tlie  west.  Coal  is 
cheaper  in  the  region  of  supply  for  the  eastern  portions  of  the 
Rook  Island  and  Atchison  lines  than  the  western  portions. 

It  cannot  Ik  urged  that  the  defendants  arc  responsible  for, 
or  that  tbey  have  arbitrarily  tixed  the  mte  on  Michigan  salt  to 
either  Chicago  or  St.  Louis, 
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TW  ifiilaBee  bca  HvtdiiaMW  aad  the  «It  pointt  ta  EansM 
Citj  b  SS5  auka.    Tbe  laxecnah  ■  11]  cents-    The  shortest 
■ail  ham  <Hrtancaa  bom  Sl.  toma  to  Kaaaaa  Ciij  a  tta  tbe 
Wafaadi  Soad  faei^  S77  BOBa.    TUa  nad  doas  not  xaaeh  tfaa_ 
Kaana  adt  regionc  nor  is  tt  a  paitf  defaodod  in  ibia  caaa. 

Tba  raa^  leading  tnm  Ckia^o  to  Eannn  CiQr  eanot, 
ntiaara  nov  aisu^fad,  eharge  aKiii«tIwBllisiatefaaaiSt.Ijoai 
lo  Kaaaae  Citj  plos  tbe  differeoce  between  Cbiea^  and  ScLoniSt 
11|  eenta  pins  Z^  cents,  or  15  cents  tbe  rate  eharged.  If  these 
roada  charged  bmr  than  lo  centft,  all  tbe  Midk^an  salt  would 
go  rM  St.  Louts  and  they  would  cany  none  and  voold  lose  the 
profit  of  carrjing  salt. 

It  is  claimed  b^  tbe  plaintiffs  in  tins  caae.  tioA  tbe  rate  from 
Kansas  aalt  points  to  St.  I..oal8  sboold  be  15  cents,  and  that 
diacrimination  against  Kanaaa  salt  OMiGista  in  a  nUe  of  23^  centa 
to  that  point,  which  was  the  rate  at  the  time  tbe  eouplaint  vafr^ 
made,  it  now  being  18  oents.  ^| 

It  miHt  be  noted,  however,  that  lines  from  Chicago  reach 
Kansas   City  that  do  not  reach  the  Kaocas  salt  fields.     Fc 
iaataoBe,  the  Chicago,  Burlington  &.  Quincy  cailrood  react 
Kansas  City,  the  distance  being  499  mUes.  and  by  a  route  sul 
ttantially  the  sartw  it  reaches  St.  Joseph,  Mo^  die  distance  belnj 
47 1  miles;  and  carries  salt  to  this  point  and  othns  at  a  15  cent 
rata,  if  it  carries  at  all,  tiiat  being  the  maximum  rate  it  is  able 
to  charge. 

Tlio  claim  of  tbe  plaintiffB  to  be  allowed  a  15  cent  rate  to_ 
Hi.  JtOu'tM,  would,  we  think,  disarrange  and  disturb  relations 
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rates  to  places  considered  alone  as  to  distance.  If  salt  were 
canied  from  Katis;i8  suit  poirit»  Ui  St  J^uuis  for  15  ceuts,  a  dis- 
tance of  512  milea,  while  Michigan  salt  pnys  11§  cents  for  K^ing 
from  St.  Louis  to  Kansas  City,  a  dintancc  of  283  miles,  it  seems 
apparent  that  tlie  shorter  dwtance  over  the  same  line  would 
pay  a  greater  rate  relatively  than  the  longer  distance.  From 
St  Louis  to  Kiinsas  City  being  283  miles,  if  it  be  conceded  that 
llj  cents  is  a  proper  rule  for  thai  distancu,  distance  aluuu  now 
being  considered,  then  the  additional  235  anivs  from  Hutchinson 
to  KaiisiaH  City  tihculd  (distiuice  alone  now  being  considered),  pny 
for  the  additional  haul  11^  mure,  or  a  nite  of  23|  cents,  and 
this  was  the  precise  rate  charged  at  the  time  of  complaint  now 
Iwing  18  cents.  If  the  ratfl  asked  by  plaintiffs  were  established 
and  the  rate  on  Michigan  salt  were  continued  as  at  present, 
namely,  11 1  cents  toy  the  28S  miles  from  St.  Louis  to  Kansas 
City,  a  continuance  of  which  latter  rale  is  contemplated  by 
defendants,  then  at  a  15  cent  rate  for  Kansas  salt  from  Hutch- 
inson to  St.  Louis  there  would  only  be  left  to  pay  for  the 
distance  hauled  to  Kansas  City,  which  is  235  miles,  3J  cents  per 
hundred,  or  the  rate  would  be  less  for  hauling  practically  the 
same  distance  west  of  the  Missouri  river  th:ui  charged  fr)r  the 
same  distance  east  of  the  Missouri  river,  and  this  low  mte  would 
be  established,  being  low  ami  unequal,  on  freight  passing  east- 
ward on  a  line  running  through  a  sparsely  settled  country, 
whieh  often  suffers  for  want  of  a  sufficient  number  of  cars 
to  carry  its  grain  and  other  products  eastward,  and  on  a  line 
which  had  a  great  number  of  empty  cftrs  moving  westward.  The 
effect  of  such  a  rate  upon  the  lines  which  extend  into  the 
country  west  of  the  Missouri  river  from  Chicago,  but  which  do 
not  reach  the  Kansas  salt  iield,  could  not  be  otherwise  than 
disastrous  and  disturbing. 

Being  forced,  either  to  abandon  salt  tmnsportation,  or  to 
meet  the  lowered  salt  rale  from  Kansas,  suc-h  lines  would,  If 
any  appreciable  margin  of  remuneration  were  left  at  the  lower 
mte,  undoubtedly  choose  the  latter  alternative.  This  would 
again  destroy  the  equilibrium  of  rates,  and  Kansas  salt  would 
be  in  a  position  to  demand  another  reduction  which,  if  granted^ 
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would  caII  for  another  lowcrinjf  of  rates  from  Chicago  westwa 
And  80  on  imletinitely.     Now  while  this  would  not  be  undesii 
ble  when  brought  about  by  iho  removal  of  artificial  and  unaat 
uml  differences,  yet  when  the  difference  is,  as  in  this  case,  on 
resulting   fi-om   dissimilar  circumstauces  and   couditious,   aiu 
when  maxlc  to  0[>&rate  on  cowmodity  t-ates,  conceming  whiut 
no  one  has  in  this  cast;  shown  that  they  are  unreasonable  or^ 
high  rates,  it  does  nut  appear  to  be  right  to  inaugurate  such 
continuing  disturbances,  when  the  real  dilhcuUy  seems  to  be  a 
real  and  natural  advantage  which  the  one  region  has  aud  enjoya^J 
over  the  other.  •  •  •  •  •  ^| 

When  we  coTne  to  a  consideration  of  the  evidence  as  to  the 
rates  on  salt  from  Michigan  to  Texas,  as  compared  with  Kansas 
salt  «hip[>ed  to  the  same  |}oiuts,  we  dnd  rates  that  we  cannot 
approve.  The  Atchison,  Topeka  &  Sante  F^  road  lias  a  line 
running  from  Ilutcliinson  in  the  Kansas  salt  fields  to  points  in 
Texas.  This  line  extends  from  IIut<^hin»ou  in  a  general  southerly 
dirocCioQ.  i 

The  salt  lichls  of  Kansas  lie  nearer  to  Rome  points  in  Texas 
than  does  St.  Louis,  tlic  <lustributing  [>oint  in  question  for  Michi- 
gan salt  going  south.  The  limitations  and  conditions  which  are 
brought  forward  as  tending  to  control  the  rates  on  salt  moving 
westerly  from  C'liicago,  do  not  control  the  movement  of  Hutch-, 
inson  salt  southerly  along  tlie  line  to  Texas  pointa.     * 

The  St.  Lonis  A  San  Francisco  Railway  extends  to  the 
southern  and  soutliwestem  points,  and  is  leased  and  operat 
by  the  Atchison  road. 

The  Atchison  has  a  direct  line  south  from  Mutchtnson  to 
Ft.  Worth,  San  Antonio,  and  other  Texas  points.  It  has  an- 
other dii'ect  line  to  the  same  points  from  St.  Louis  via  the  St. 
Louis  &  San  Francisco  road.  The  latter  roaii  has  a  line  from 
Hutchinson  southeast  towai'd  Springfield,  Mo.,  and  at  Monott 
Junction  it  interaectts  the  line  coming  southwesterly  from  St. 
Louis.  The  exact  situation  may  be  more  clearly  uuderatood  bj 
the  accomj)anying  map  on  page  19S. 

By  a  reference  to  the  map  (p.  193),  it  seems  that  the  consumei 
of  salt  are  hedged  a^vay  from  the  Kansas  salt,  on  the  line  of 
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the  St.  Louis  &  San  Krancisno  Rnilrond,  at  Oronogo,  and 
Pierce  City  not  fnr  fmiii  2.50  iiiilea  distant  from  the  ILeld  of  ita 
])roductioii,  tin;  di»taiiCB  from  Hut^liinson  to  Monett  Junction 
being  ubuut  271  miles,  white  the  Michigan  salt  tram  St.  Louis 
baa  a  clear  way  from  St.  l>ouis  to  Ft.  Worth  via  the  Atcliison 
line,  uid  in  turn  the  Kansas  salt  gets  no  relief  from  the  direct 
line  from  Hutchin.son  to  Ft.  Worth,  fortlic  reason  that  the  rata 
on  salt  fi-om  8t.  Louis  to  Ft.  Worth  is  fired  at  S6A  cents  while 
the  rat«  from  Hutchinson  to  Ft.  Worth  is  86J  cents.  Yet  the 
distance  from  Hutchinson  to  Ft.  Worth  is  427  miles,  while  the 
distauce  from  Buy  City,  Michigan,  to  Ft.  Worth  is  1388. 

The  rate  from  Bay  City  to  Fu  Worth,  1888  miles,  is  43^ 
cents  per  hundred  on  salt,  while  from  Hutchinson,  Kansas,  to 
Ft.  Worth,  427  miles,  the  rate  ia  35J^.  Tlio  excess  in  haul  from 
Bay  C'ity  only  ])nys  8  cents  per  hundred,  and  the  excess  is  twice 
as  great  as  the  total  distance  fmni  Hutchinson  to  Ft.  Worth. 

As  St.  lyouis  is  the  distributing  point  for  Michigan  salt  mov- 
ing south  and  west,  it  would  seem  right  to  make  the  comparison 
between  St.  Louis  and  Hutchinson,  St.  Louis  for  the  purpose 
of  this  inquiry  may  be  treated  as  the  point  of  origin  of  Michigan 
salt.,  the  cost  of  getting  it  to  the  distributing  point  being  per- 
haps an  element  of  the  original  cost  of  the  article  in  prepara- 
tion for  market.  St.  Louis  is  743  miles  from  Ft.  Worth,  Texas  ; 
Hutchinson  is  427  miles  from  the  same  point.  If  the  common 
rate  85^  cents  per  hundi-ed  is  the  proper  rate  for  the  427  miles 
haul  from  Huti'hinson  to  Ft.  Worth,  theji  the  excess  of  haul 
from  St  Louis  to  Ft.  Worth  which  is  316  miles,  without  any 
reason  shown  in  the  record,  is  a  carriage  without  charge.  While 
many  other  considerations  than  distance  may  be  considered  in 
determining  what  shall  constitute  a  proper  rate,  yet  in  this  case 
nothing  is  shown  to  justify  the  api^>arent  discrepancy  of  charge, 
and  it  is  believed  to  work  an  undue  preference  to  Michigan  salt 
over  Kansat<  salt  going  to  Texas  and  suulberly  points. 

It  can  liardly  be  disputed  that  there  is  hera  a  disadvantage 
brought  alwut  to  the  Kansas,  and  a  preference  given  to  the 
Michigan,  salt,  both  undue  and  unreasonable.  It  seetns  tliut 
this  arrangement  is  wholly  under  the  contnil  of  the  Atchison 
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Kailrottd,  and  the  Uues  leased  and  opi;rated  by  it,  and  we  see 
nothing  in  the  Bituution,  as  proven,  which  can  he  f^iven  as  a 
valid  reason  for  not  putting  the  Kansas  &aM  iiehls  in  possession 
of  all  these  notxiral  advantages  in  tho  territory  traversed  by 
these  lines.  Wo  think  tliitt,  in  all  tiiia  territory,  where  the 
Texas  points  nre  as  near  to  Hutchinson  as  to  St.  Louis,  the 
Kansas  salt  should  l>y  a.  rean-angement  of  rates  be  carried  for 
an  equal  charge,  and  where  Hutchinson  is  nearer  than  St.  I>ouis, 
tlie  Kansas  salt  should  have  the  reasonable  advantage  of  its 
proximity  to  tho  market,  at  all  times,  liowever,  observing  the 
reqnirements  of  the  law  as  to  the  long  and  short  hauls. 

We  find  and  conclude,  with  reference  to  all  the  other  defend- 
ants, except  the  -Atchison,  Toptika  &  Santa  F^,  mid  its  leased 
and  ojteratod  lines,  and  with  reference  to  that  portion  of  its 
line  leading  directly  from  Chicago  west,  that  the  advantages 
given  to  Michigan  salt,  by  wliich  it  reaches  Chicago  and  Kast 
St.  Louis,  arc  jidvaiitages  it  enjoys  by  reason  of  its  natural 
aitnation.  That  the  advantage,  by  which  it.  reaches  the  Missouri 
river  on  a  very  low  mte,  is  fixed  hy  conditions  Iwyond  the  con- 
trol of  the  defendant  roads,  and  that  such  conditions  existed  by 
reason  of  tlie  situation  before  the  Kansas  salt  was  discovered. 

With  reference  to  the  Atchison,  Topeka  &  Santa  Fe  Hail- 
road,  and  its  lines,  operated  and  leased,  running  from  St.  Louis 
and  Hutchinson  south  and  southwest,  and  connecting  with 
such  lines,  the  present  adjustment  of  rates  wc  think  dorit  oper- 
ate so  as  to  bring  about  an  undue  advantage  to  and  undue 
pi-eference  of  Michigan  salt  over  Kansas  salt,  and  said  defend- 
ant, the  AUshison,  Topeka  &  Santa  KtJ  Railroad,  is  now  advised 
that  said  rates  as  now  adjusted  are  in  violation  of  the  provisions 
of  section  three  of  the  Act  to  Regulate  Commerce,  and  it  is 
hereby  ordered  to  desist  from  the  enforcement  of  tlie  present 
rates,  and  at  once  to  readjust  rates  on  it3  last-named  lines,  at 
all  times  observing  the  requirements  of  the  law  as  lo  the  long 
aud  short  haul,  so  as  to  give  the  advantt^s  of  distance  belong- 
ing li>  Kansas  salt,  m  all  Uie  territories  supplte<l  by  its  lines, 
that  lie  as  near  or  nearer  to  Hutchinson  than  St.  Louis. 
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The  Eau  Clairb  Li'mhkk  Case' 

Knapp,  C»mmUnoner : 

•  •  •••••■ 

1.  The  complainant,  the  Kau  Clairo  Bourd  of  Tradt},  is  an 
usooUtion  of  eiliy-ww  and  residents?  of  the  city  of  Kau  Claire, 
Wisconsin,  org!iiii7.et]  to  [Htjiuoti}  the  butiineKs  iiiterestti  of  that 
city.  The  defendant  railroad  companies  are  severally  common 
carriers  engaged  in  tlie  interstate  transportation  of  luinbtT  and 
otiier  freight.  The  sourcea  of  supply  of  the  west-bound  lumber 
shippet)  over  thcae  roads  are  the  forests  of  northern  Michigan, 
Wisconsin  and  Minnesota;  and  the  main  points  from  which 
such  shipments  are  mude  are  Minneapolis.  Eau  Claire,  Winona, 
La  Crodse,  Oshkosh,  Milwaukee  and  Chicago,  and  the  following 
towns  ou  the  Mississippi  river,  south  of  La  Crosse,  to  wit: 
Dubuque,  Clinton,  Lyons,  Fulton,  Moline,  Rock  Island,  Daven- 
port, Muscatine,  Burlington,  Keokuk,  Hannibal  and  Louisiana. 
The  market  or  distributing  tonus  to  which  these  shipments  are 
made  are  for  the  most  part  the  *'  Misivouri  river  points,'*  Sioux 
City,  Omaha,  Council  Bluffs,  St.  Joseph  and  Kansas  City. 

2.  No  one  of  the  defendant  roads  reaches  all  these  points  of 
production.  From  Enu  Claire  shipments  of  lumber  are  made  to 
tlie  Missouri  river  over  the  Chicago,  Milwaukee  &  St.  Paul,  the 
Chicago,  St.  Paul,  Minneapolu*  iV  Omaha,  and  the  Wisconsin 
Central.  The  Chicago,  Milwaukee  &  St.  Paul  road,  (hereinafter 
designated  the  "Milwaukee,")  has  main  lines  as  follows:  from 
Chicago  to  Council  Bluffs  ;  from  Marion,  Iowa,  on  said  former 

1  DocUed  Jooe  17, 1802.    loleraULo  Cummerca  CominJasloo  ReporU,  VoL  V, 
PP.WI-2W. 
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Uue,  Lu  Kansas  City;  from  OslikuHh  to  Milwaukee;  frum  Mil- 
waukee to  Sahula  Junction  ;  from  Minneapolis  via  Wabasha 
to  Sabula  Jmiction.  called  the  "river  line;"  from  MinneaiMiUs 
to  Mason  City,  called  the  '*  Iowa  &  Minnesota  line."  Minneapolis, 
Winona  and  I^a  Crosse  are  on  the  "river  line,'*  but  Kan  Claire 
is  on  a  branch  forty-eight  miles  in  length  connecting  with  that 
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line  at  \S'al)ii.slia.  Thy  Milwaukee  nxnl  has  an  urrangeniiMit  with 
tlio  Iowa  Central  by  which,  in  hauling  from  Kau  Claire  and 
Winona  to  Council  RlufTs,  it  viaca  the  latter  road  from  Mason 
City  to  Pickcrinjf,  a  distance  of  97  miles,  and,  in  hauling  to 
Ivmisas  City,  it  uses  tht*  same  road  from  Mason  City  to  Ilcdriek, 
a  distance  of  167  miles.  The  distances  iiVi  the  Iowa  Central  are 
considembly  less  than  those  over  the  Milwaukee  Uae  proper. 
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The  Chicago,  St.  Paul,  I^linnenpolis  &  Omnha  roiul  (hereinafter 
styled  the  "Omalia")  has  a  line  cxtendiiij;  from  Kau  Claire 
tturniif^h  St.  Faul  anil  Minneapolis  to  Sioux  City,  Omaha,  and 
Council  Bluffs.  •  «  .  •  . 

8.  As  almvc  stated,  the  sources  of  supply  of  the  luinljer  carried 
by  these  roads  are  the  forests  of  Northern  Minnesota,  Wisconsin 
and  Michigan.  The  Minnesota  timber  is  mantifnctured  into  lum- 
ber largely  at  Minneapolis,  and  thence  transported  to  market; 
the  Michigan  timlicr  is  manufactured  into  lumber  in  that  stato 
and  carriwi  hy  water  to  Milwaukee,  Chicago  and  otlier  lake 
ports;  the  Wiscynain  tind)er  is  manufactui-ed  extensively  at 
Eau  Clairo,  Winona,  La  Crosse  and  Oshknsh.  Euu  Claire  and 
T.a  Crosse  are  in  westom  AVisconsin,  the  ftn-nier  about  75  niUes 
by  water  from  the  MiHsishippi  river,  and  tiie  latter  on  its  eastern 
bank;  Winona  is  in  Miiiiiesol-H,  on  the  western  bank  of  the 
MLssiKsippi,  and  Osbkosb  is  on  Lake  Winnebago  in  eastern 
Wisconsin.  Minneapolis  is  about  100  miles  from  Eau  Claire  ; 
Winona  about  80  miles,  and  La  Crosao  about  108  miles.  Eau 
Claire  is  situated  at  the  innotion  of  the  Kan  Claire  and  Chippewa 
rivers  ;  the  Eau  Claire  is  a  branch  of  the  Chippewa,  and  the 
Utter  empties  into  the  Mississippi.  Logs  are  floated}  down  Ibe 
Eau  Claire  and  Chippewa  rivers  to  Kau  Claire,  and  thence  on 
tbti  Chippewa  and  Mississippi  rivers  to  Winona  and  La  Crosse, 
and  also  to  Mississippi  river  points  below.  J-ogs  are  also  floated 
down  the  Black  river  to  La  Crosse  and  other  Mississippi  river 
>wns.  A  large  |>art  of  the  timlier  on  the  Eau  ('biire  and  Black 
rers  can  lie  floated  with  alxiutequal  facility  down  either  stream 
and  taken  to  Winona  and  La  Crosse  on  the  one  hand  or  Eau 
Claire  on  the  other.  Eau  Claire,  Winona,  La  Crosse  and  Osh- 
ktish  are  small  cities,  each  having  from  18,000  to  20,000  in- 
habitants, white  Minneapolis  has  about  150,000.  Tliese  cities 
are  all  natural  lumber  markets ;  they  have  large  eawinills,  and 
the  mtUiufacture,  sale  anil  shipment  of  lumber  are  conducted  on 
a  large  scale  at  Minneapolis,  and  constitute  the  principal  busi- 
ness of  the  other  places.  Iviu  Claire  and  all  the  cities  of  Wis- 
consin. Minnesota  and  the  northeni  peninsula  of  Michigan,  and 
also  Mississippi  river  points  engaged  in  the  manufacture  and 
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shipment  of  lumber  to  tho  Missouri  river,  may  be  said  to  be  in 
competition  in  this  business,  but  tbe  most  active  competitors  of 
Eau  Claire  arc  Winona  and  La  Crosse.  The  principal  distrib- 
uting points  for  Kau  Claire  lumber  are,  and  for  20  or  25  years 
have  been,  the  IVfissouri  river  towns,  which  are  also  the  prin- 
cipal markets  for  other  shipping  points  both  on  the  Mississippi 
river  and  in  Uie  interior.  Eau  Claire  seems  to  be  more  rigidly 
cQutined  than  lis  competitors  to  Ibe  Missouri  river  market. 
Since  1884  wlien  the  Bo^e  award  was  made,  southern  yellow 
pine  from  the  staten  of  (ieorgia,  the  Ciirolinas,  Southern  Mis- 
souri, Arkansas  and  Texas,  has  come  into  competition  with  the 
white  pine  from  Minnesota,  Wisconsin  and  Michigan.  This 
competition  extends  north  to  the  southcm  line  of  Minnesota, 
and  is  stixing  in  Missouri,  Kansas,  Nebraska  and  Iowa.  TLe 
natural  tendency  of  this  competition  is  to  reduce  the  price  of 
ibe  nortlieru  pine,  and  in  that  way  alfect  transportation  rates 
on  the  latter,  but  it  does  nut  appear  to  hiive  an  appreciable 
effect  on  the  relation  of  rates  on  lumber  between  Eau  Claire 
and  its  immediate  competito]-s.  •  •  • 

5.  The  Omaha  rood  was  built  to  Eau  Claii'e  in  1878  or  1879. 
and  tlie  Milwaukee  road  about  1882.  Prior  to  Uie  building  of 
these  roads,  linnber  jn-oduewl  at  that  place  was  raft«d  and  then 
floated  down  tlif  ('hipi«!wa  and  Mississippi  to  various  towns  on 
the  latter  river,  from  which  it  was  distributed  by  roil  to  market 
destinations  mainly  in  the  west.  These  towns  on  the  Mississippi 
have  been  engaged  in  this  business  since  IKnO  or  1852.  After 
these  roads  were  constructed,  Eau  Claire  entered  largely  into 
the  business  of  "piling,  drying  and  manufacturing  lumber"  and 
shipping  the  same  to  market  by  rail.  About  half  the  cut  at  Eau 
OUite  in  1890  was  shipped  in  this  way,  and  the  other  half  was 
rafted  to  Mississippi  river  towns;  and  it  is  estimated  thnteiglity 
per  cent  of  tiie  Lumber  rafted  to  paints  belnw  Winona  comes 
from  the  Chippewa  river.  Eau  Claire  ajipears  to  be  adapted  by 
location  and  in  other  rcspeets  for  the  manufacture  and  sale  of 
lumber ;  it  has  a  natural  Imoniing  ground  or  place  for  the  safe 
storage  of  logs,  cheap  transportation  from  the  stump  to  the  mills, 
proximity  to  the  timber  and  locations  suitable  formillsand  yards. 
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Being  situated  nearer  the  pine  forests,  the  Rources  of  timber 
flapply,  and  at  the  ronAuencc  of  two  rivcra  which  penetrate 
those  forests,  the  Kau  Claire  and  Chippewa,  it  appears  to  have 
natural  advantages  nver  itn  neighboring  eompeiitore.  .  .  .  After 
lamber  is  in  tlie  nvftv  the  cost  of  its  tt-ansportation  by  water 
down  the  Missjaaippi  is  less  than  for  the  same  distance  by  rail; 
but,  including  the  rafting  and  preceding  expenses,  tbe  testimony 
is  to  tbe  effect  that  lumber  can  be  shipped  from  Eau  Claire  by 
rail  direct  to  Missouri  river  markets  at  as  little  if  not  less,  cost 
than  it  can  be  floated  to  Mississippi  river  points  and  thence 
transported  by  rail  to  those  markets.  The  railway  companies 
whose  lines  run  fnmi  Cbicagu  ueniss  the  Mississippi  to  the  Mis- 
souri river  territurj'  naturally  desire  tliat  lumber  Im:  carried  by 
water  down  the  Mississippi  to  shipping  points  on  that  river, 
and  be  thence  shipped  over  their  mads  to  the  Miasonri  river 
markets.  The  Omaha  road  is  also  intcrestwl  in  maintaining  high 
lumlier  rates  at  Kan  Claire,  Iwcauso  of  an  agreement  between 
tliat  road  and  the  purchasers  of  its  timber  lands  in  northwestern 
Wisconsin,  by  whicit  those  purchasers  bound  themselves  to  ship 
over  its  line  tbe  timber  from  such  lands,  (which  is  further  from 
tbe  Missouri  river  markets  tban  Kau  Claire  timber),  oncondiUoa 
of  reeeiving  the  name  rates  as  might  be  charged  by  that  road 
on  suchsbipmeuls  fruin  Ulan  Claire. 

6.  The  rates  from  Kau  Claire  and  the  other  shipping  points  to 
the  Missouri  river  markets  are  based  on  the  rate  from  Chicago, 
being  certain  riiflFerentiala  over  or  under  that  rate,  and  the  same 
rate  is  made  from  any  one  of  the  shipping  points  to  all  the 
Missouri  river  markets,  although  the  distances  to  the  latter  vary 
materially.  •  «  -  •  •  • 

In  the  early  history  of  the  lumber  industry  in  this  temtory 
the  principal  points  of  competition  were  Chicago  on  the  one 
hand,  and  St.  Louis,  Hannibal  and  Louiaiana  on  tlie  other. 
Cbtcago  received  its  luralter  from  Miehigan  by  way  of  the  lake, 
aiwl  the  other  towns  received  theirs  by  way  of  the  Mississippi. 
As  railroads  wera  buUt  from  time  to  time  into  the  northern 
piomes,  and  numerous  towns  engaged  in  the  manufacture  of 
lamber,  the  conflict  of  rates  increased  and  much  uncertainty  and 
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demoraliMtion  i-esulied.  AfUr  8evei-al  unsuccussful  .ittempt 
lo  adjust  these  difTereiices,  the  railway  co[Q|)anies  liimlly  sub- 
mitted the  matter  t«  Mr.  tieotge  M.  Bogue.  iiuder  an  agreement 
between  them  to  abide  by  hh  arbitration.  The  decision  rendered 
by  him,  known  &a  the  *•  Bugue  Awai-d  "  was  made  May  26,  1884t 
and  is  aa  follows: 


AWAm>   or   TKK   ARBITQATon   AS   TO   THB   DirrEReNTIALB  WHICB 

AIIALL    IIOVKRN    ON    I.l'MHEK    T(»    MlS^OUKI     KM'KK    l^JlKTa 

.1.  W.  Mi.lgley,  i:«(i.,  Chioago,  May  10, 1884. 

Chitinuuti,  etc.,  ^Chicago. 

Dear  Sir :  —  The  qiieHtinn  a»  to  trhat  differencr  eliall  govern  in  rates 
from  the  nevcrul  sHip]iing  pomt«  on  or  cant  of  the  AliaHis^ippi  rivi>r  on 
lumber  deattned  to  Misstmri  river  iKiiiiUi,  nfferred  to  me  for  arbitration,  has 
Uatl  my  cartful  ouiidiJt'raliou.  •  •  •  •  • 

T  am  iinjireaa^'il  vitJj  l]w  idea  that,  instvad  of  this q^uealion tx^tug settled 
on  the  haitia  of  thft  cost  of  liimWr,  the  iiueation  at  isaup  is,  "  What  r«t«  will 
«nal)Ie  vach  line  party  to  thin  arbitr»lii>n  to  [>iace  its  fair  proportion  of 
htiiiber  in  Lhu  (rrritory  under  L'Luisidvratiun?  for  it  in  Cnir  t'j  ushuiliu  that 
DO  rood  wiU  MO  it«  prinripal  liinihi-r  points  dismantled  ami  drieil  up  till  all 
eflfort«  to  retain  their  prominence  hare  been  exltauated ;  and,  meantime,  iu 
tlK  effort  to  do  thin,  a  j^nt  deal  of  money  will  lie  wasted.  It  is  no  doubt 
true  that  thu  roads  rcauhiiiij  Chiuago  —  wliicli  is  the  largest  primary  ^aiu 
and  stock  receiving  pnint  in  the  world —  can  in  their  return  make  rates  on 
himlwr  without  loas.  which  would  net  a  Iom  if  applied  to  the  rouds  renehing 
tlie  pineries  diri^ct ;  nnd  it  is  duubth-ss  Ini",  iii«o,  that  the  actual  cost  of  the 
haul  frum  CUluugo  does  not  gn-ntly  exci-vd  the  shorter  haul  Erujn  llie  Mis- 
Bisnippi  ^i^*c^;  and  eo  long  as  thiabttlieriuu-,  it  iii  natural  to  expect  that  the 
Chicago  roada  will  aiipport  the  Chicago  nuirket. 

This  theory  must  not,  howeier,  hn  carried  to  the  eitrwme,  for  if  tran»- 
portatiou  eusta  anything,  it  certainly  co»ts  soaietliiiig  for  the  haul  from 
Chicago  to  the  M!»i«iw^ippi  rirer  ;  and  it  in  neitht^r  jtist  nor  politic  for  any 
road  to  claim  that  Ihe  rate  fn^in  the  Afiasiasippi  river  should  be  us  ttiucli  nr 
morM  thwn  th»i  C'hii-ago  rate,  whritever  may  Vm;  the  i-'ost  or  the  priw  al  the 
two  markets. 

M'hile.  therefore,  it  seems  easily  apparent  that  bimber  can  be  sold  at  the 
Missijisippi  river  at  as  low,  or  lower,  prices  than  at  Chicago,  it  cannot  be 
safely  argui^d  ttiKt  the  same  rate  should  be  mado  for  so  much  greater 
diataDiw. 

A(t«r  a  most  careful  inrestigntion  of  the  nulij-'ct  in  all  ila  bearinga,  and 
vith  a  keen  appreciation  of  the  delicate  and  difficult  duty  confided  to  nWi 
I  shall  make  the  following  award  :      [Abridged. —  Ei>.J 
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From  SI.  Louis 9^  MnU  per  CM.  ten  tMu  Ckicago 

■>     La  CrofifiC  and  Winotia     .    .  1    cent       "       Above  " 

•'    MiniioaiKjUR  anil  Su  I'aul .     .  2    c«iiu      *'  **  •• 

•■     MeaoEuoiue(Wis,),  Eau Claire 

luitl  CbipiwwA  F&IU .     .     .  Hi  coiiU      "  *^  <* 

All  of  which  u  reapectiully  xubmitU!*!. 

George  M.  Bogue,  Arbitrator. 

7.  To  show  the  construction  placed  upon  this  awiird  by  rail- 
ed liuthurities  and  tlieir  undui'H landing  of  the  principle  upon 

rhich  it  WHS  bused,  we  make  the  following  extracts  from  the 
tcslimon)':  A.  C.  Bird,  Traffic  Manngcr  of  the  "Milwaukee" 
road,  stated  that  "  the  acknuwludgeii  principle  oX  thu  award  was 
that  each  company  wiis  entitled  to  all  the  lumber  it  could  cony 
at  reasoDablo  rates  — that  in,  rates  that  were  rchiiiveltf  fair  ea 
hrttpeen  the  railroada,  and  to  put  all  the  nmiinfacturcrs  on  any 
one  road  on  a  fail-  ei|UjiliLy  with  llie  manufiicturem  on  another 
road,  to  the  end  that  eHc;h  ruad  luigtit  thereby  receive  the  bene- 
fit of  its  manufacturing  industries;"  and,ag'ain,  that  "primarily 
the  object  of  the  Hoguc  award  woe  to  place  each  line  in  a  posi- 
tion to  carry  its  fair  share  of  the  Missouri  river  lumber,  and 
further  to  place  each  manufacturing  locality  upon  an  even  foot- 
ing with  its  competitors,  .  .  .  Jf£<tu  Claire  covM  proiiuee  lumber 
cheaper  than  Whtona  or  La  Croste,  then  iJie  latter  points  were  ta 
Aaiv  a  lower  rate  so  <i»  to  enaUe  tliem  to  compete.'^ 

This  award  appears  to  have  been  observed  by  the  defendant 
roads  since  its  dale,  May  -G,  1884,  except  tJiat  (com  Februaty 
8.  to  June  20,  18H8,  the  Milwaukee  road  had  a  four-cent  differ- 
ential in  force  on  shipments  fntm  Kau  t'lnirc.  ...  It  is  plain  that 
if  the  nite  from  Kuu  ('laire  should  lie  reduced^  a  corresponding 
reduction  could  Iw  made  by  the  roads  leading  fmm  other  lumlwr- 
pmdncing  and  shipping  points  which  would  restore  the  present 
relation  of  rates  between  Eau  Claire  and  such  other  piviuts. 

8.  At  the  time  the  complaint  was  61ed,  July  7,  1800.  the 
Chicago  rate  to  Missouri  river  points  was  ten  cents  per  hundred 
^jounds.    It  has  since  l»een  advanced  to  fifteen  cents. 

The  following  tabl«  shon-s  the  rates  from  iJie  towns  named 
therein  to  Missuuii  river  points,  with  the  "  Bogue  differentials " 
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applied  to  the  rates  from  Cliicago  ol  ten  and  fiftaen  centB,  respec- 
tir^Ij:  also  Uk  present  nus  as  aaDoanced  br  the  taziffiB  of  the 
Wenem  Freigfat  Assoctaxian:     TAlvidged. — -Ed.} 
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While  these  rates  are  based  on  the  Chicago  rate,  it  appean 
that  the  tjuilding  of  large  sawmills  at  other  points,  and  the 
extension  of  railways  into  the  timber  regions  of  the  northwest, 
have,  to  a  large  extent,  withdrawn  from  Chicago  the  business  of 
Hupplj'ing  lumber  to  western  markets.  Chicago,  however,  does 
as  laige  a  business  as  heretofore  in  supplying  its  local  demand 


DliTAXCBS  BT   SnOBT   LiXES 


To 

To 

T^> 

To 

VW)M 

Si'ji.'x  City 

CofSCIL  Blitfs 

St.  Joseph 

Kassas  Citt 

Mllea 

Miles 

Uilea 

HUM 

Chicai;(>    .     , 

617 

488 

479 

468 

Kau  f'laire    . 

356 

437 

586 

606 

Winona    .     , 

328 

427 

666 

660 

lOi  *;row«) 

3.V) 

443 

M6 

640 

Miniii;aiMiliH. 

2fl3 

362 

491 

631 

'Mlikfjsli  .     . 

WW 

604 

655 

647 

K(>ck  Inland . 

4]fi 

317 

319 

337 

IIurlinKtDti    . 

3.'j6 

2i*l 

273 

341 

St.  J»ui8  .     . 

&11 

412 

307 

277 

EAU  CLA1B£  LU34BEB  CASE 


211 


and  in  shipping  east.  Lumber  from  Oshkosh  is  also  shipped 
extensively  through  Chicago  to  the  east ;  and  it  appears  that 
tho  western  shipnientf  from  both  Chicago  and  Oslikoeh  are 
mainly  the  surjilus  roniaining  after  caslem  markets  have  been 
supplied.        •••••• 

10.  As  before  stated,  Minneapolis,  Winona  and  La  Croasc  are 
on  the  main  line  of  the  Milwaukee  road  from  Chicngo  to  Min- 
neapolis, while  Kau  ('laire  is  48  miles  distant  from  the  main 
line  on  a  branch  road  from  Wiil>ashn.  On  an  average  there  is  a 
train  and  a  half  each  way  per  <Iay  on  this  branch  road,  which  is 
aUiuC  one  tentli  of  the  businu^s  of  the  main  line.  This  branch 
road  is  comparatively  level,  with  no  difHeult  grades,  and  the 
cost  of  "physical  movement"'  of  a  train  over  it  is  not  greater 
than  over  the  main  line.  It  appears,  however,  that  a  full  train 
cannot  always  be  made  upon  this  branch  line,  and  hence  engines 
employed  there  cannot  always  he  utilized  to  their  full  capacity. 
As  a  general  rule  the  openiting  expenses  per  ton  per  niilo  are 
greater  on  branch  than  on  main  lines.  Eau  Claire  is,  however, 
on  the  main  line  of  the  Omaha  road,  and  is  reached  by  the  Wis- 
consin Central  and  otlier  roads  hereinbefore  named.  Oshkosh 
is  also  on  a  branch  of  the  Milwaukee  road  about  40  or  50  miles 
from  tlie  main  line.  It  may  be  stated  as  in  the  nature  of  an 
ttdmission  that  Mr.  E.  P.  Kipley,  Third  Vice  Presideat  of  the 
Milwaukee  road,  testified  that  he  knew  of  no  ^'  conditions  that 
should  make  the  rate  higher  from  Kau  Claire  than  from  Oshkosh 
except  that  Kau  C'laiii!  is  nearer  the  lumber-producing  territory 
and  [lerhaps  may  be  stud  to  be  able  to  pay  more,"  and  that "  there 
ore  no  dissimilar  conditions  existing  at  Winona,  La  Crosse  and 
Minneapolis  as  compared  with  Kau  Claire  which  would  justify 
the  charge  of  a  higher  rate  per  car  per  mile  on  lumber  from  Eau 
Claire  to  the  Missouri  river  points  than  from  the  points  firet 
named,  except  that  they  are  farther  from  tlie  supply  and  it  costs 
more  to  get  the  logs  there."     •  •  •  • 

11.  The  average  weight  of  a  car  load  of  lumber  being  about 
86,000  lbs.,  the  total  freight  per  ear  load  to  Missouri  river  points, 
under  the  Bogue  differentials,  is  about  4Tri.25  from  Kau  Claire  ; 
from  Winona  and  La  Crosse  about  $56.00,  from  Minne4ipoIis 
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ftbnut  #59.50.  from  Chicago  aUiut  ^'2.50  anil  from  OsUkosh 
about  1^71.75,  making  tlie  diiTerunceH  per  cur  load  n^aiiist  Knii 
Claire  in  favor  of  Winona  and  I-a  t.'i'osse  alxjut  ^19.23,  in  favor 
of  Chicago  about  $22.75,  in  favor  of  Minneapolis  abont  ^15.75 
and  in  favor  of  OHiikosh  about  9S.50.  Aa  is  shown  by  the  table 
of  distances  above  given,  the  mileage  frniti  Kau  Claii-e  is  souie- 
wlint  greater  than  from  Winona  and  La  CrnsBe. 

Eau  Claire,  Winona  and  La  Croasy  procure  their  lumber  from 
practically  the  same  region  of  country,  but.  aa  before  stated, 
Eau  Clniro  has  natural  advantages  of  location  over  the  latter 
ton-ns  in  being  nearer  the  sources  of  supply.  Under  tlie  system 
of  differentials  in  force,  timber  can  be  and  is  hauled  from  points 
three  or  four  miles  west  of  Kau  Claire  across  the  Eau  Claii-e 
river  to  Black  river,  a  distance  of  seven  miles,  and  carried  by 
the  latter  l*^  La  Crosae.  The  differentials  am  important  factore 
in  making  up  the  price  lists  on  lumlM-r  fnmi  tlie  several  ship- 
ping points,  and  it  is  estimated  ihat  (lie  difTereiite  in  rates  pre- 
vailing at  Eau  Claire,  Winona  and  La  Crosse  has  practically 
depreciated  Eau  Claire  lumber,  as  compared  with  Winona  and 
La  Crosse  lumber,  about  $300,000.00  each  year  since  the  Bogue 
award  vent  into  effect.  It  further  appeam  that  since  the  system 
of  rates  establisbed  by  that  awanl  has  been  in  force  many  mills 
in  and  about  Eaw  Claire  have  gone  out  of  business  or  been 
moved  lo  other  points,  its  population  has  decreased  from  about 
22,000  to  18,000,  and,  as  shown  by  the  Uble  heretofore  given. 
Ibe  cut  u£  lumber  in  the  district  including  Eau  Claire  has  fallen 
\off  from  454,544.723  feet  in  1884  to  394,022,292  feet  in  1890. 
From  1878.  about  the  time  the  first  railroad  (the  Oninbn)  was 
built  to  Ran  (Maire,  the  cutof  lumlier  in  the  Kau  Claire  district 
had  annually  increased  up  to  and  including  18H4.  <^n  the  other 
hand,  the  cutof  lunibcrat  Winona  increased  from  30,080,5.50  feet 
in  1884  to  145,000,000  feet  iu  1890.  and  in  the  district  includ- 
ing La  Crosse  it  increased  from  187,700,000  feet  in  1884  to 
243,195,583  feet  in  1890.  .  .  .  After  the  Rogne  award  was 
put  in  effect,  the  shipment  of  lumber  from  Eau  Claire  over  the 
Oniaha  road  was  substantinlly  abandoned.  The  evidence  is  to 
the  effect  Chat,  under  the  exiating  differenUal,  Eau  Claire  cannot 
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BUccessEully  compete  with  Winona  and  La  Crosse  in  piling  lam- 
ber  and  sliipping  it  by  rail  to  Missouri  river  marketa. 

13.  About  a  year  previous  to  tlie  commence  men  t  of  tUe  present 
proceeding,  a  similar  proceeding  was  begun  in  behalf  of  Eau 
Claire,  but  was  suUsequently  discontiuued  at  the  request  of  the 
traflic  manager  of  the  Milwaukee  road  and  the  general  freight 
agenta  of  the  Omaha  luid  tin;  Wisconsin  Clentnd.  These  niilway 
ofliceni  suljstantially  itdmitted  that  the  ii\  cent  differential  was 
too  high,  and  promised  on  the  withdrawal  of  that  proceeding  to 
have  the  Eau  ('laire  differential  lowered  if  titey  could  induce 
the  othfir  lumlicr  roads  to  agree  to  iL  At  a  meeting  of  railroad 
officials  hchl  for  the  consiileration  of  this  matter,  the  representa- 
tives of  these  roads  voted  for  a  reduction  of  the  Eau  Claire  rate, 
but  the  proposition  did  not  receive  the  support  oX  the  other 
roads,  and  was  defeated.         •  #  •  •  ♦ 

The  case  presented  by  the  complainant  rests  upon  the  general 
aTermeut  that  rates  on  lumber  from  the  city  of  Eau  Claire  to 
certain  specified  points  on  the  Missouri  river  are  unreasonable 
and  oppressive  in  comparison  with  rates  ou  the  same  article  from 
Minneapolis,  Oslikosh.  1^  Crosse  and  Winona.  The  lower  rates 
from  Minneapolis  and  Oslikosh  are  not  made  the  leading  feature 
of  this  contenLioii.  the  mot-e  ilitilincl  and  special  ground  of  com- 
plaint being  the  alleged  disparity  Wlween  Kau  Clairc  and  its 
immediate  rivals,  La  Cmsse  and  Winona.  These  three  towns 
have  considerable  similarity  in  location,  industries,  population 
and  distance  from  western  centers  of  distribution,  and  they  are 
active  competitors  with  each  ol  her  in  the  various  lumber  markets 
which  they  seek  to  supply.  Su  far  as  has  been  made  to  appear, 
tlie  weetrbouud  rates  on  this  commodity  from  La  Crosse  and 
Winona  have  at  all  times  been  the  same ;  but  since  May,  1884, 
when  the  so-called  "  Uogue  awaixl "  went  into  effect,  the  rate 
from  Eau  Claire  has  always  been  greater  by  five  and  one-half 
cents  per  hundred  pounds,  except  fur  a  period  of  about  four 
months  in  the  spring  of  1883  when  this  excess  was  only  three 
cents  a  hundred. 
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The  firet  circumslancf  to  arrest  atttiilion  is  the  attitude  of 
the  Chicago,  iMilwiiukut;  &  St.  Paul  wM.i.  This  carrier  is  the 
only  dofeudant  named  iu  Uie  criginal  complaint,  and  the  only 
one  against  which  relief  is  now  distinctly  demanded.  The  great 
syatem  of  railways  operated  by  this  compiuiy  embraces  in  its 
mileage  lines  which  connect  eacli  of  tliese  three  towns  with  the 
principal  lumber  markets  on  the  Missouri  river,  and  ita  alleged 
dLscrimination  against  Eau  Claire  is  the  essential  grievance 
•ought  to  be  redressed  in  this  proceeding.  In  the  answers  filed 
by  this  defendant  there  is  no  denial  that  the  lumber  rate  from 
Eau  Claire  is  out  of  proportion  to  the  rate  from  La  Crosse  to 
Winona,  nor  is  there  any  disclosure  of  facts  coneoming  the  loca- 
tion and  busineHs  of  these  rivid  places,  and  its  own  relation  to 
them  as  a  common  carrier,  which  ave  claimed  to  justify  this  dis- 
parity. No  witness  was  proiluced  u[ion  the  triHl  at  the  direct 
instance  of  this  company,  aud  the  argument  of  its  eounsel  at  the 
final  hearing  wna  mainly  confined  to  a  statement  of  its  position. 
If  this  position  Is  correctly  apprehended  by  us,  tlie  Milwaukee 
road  virtually  concedes  that  the  existing  rates  on  west-bound 
lumber  discriminate  against  Ean  C'laire,  and  that  it  is  entitled 
to  lower  charges  on  this  article  as  compared  with  Ibe  competing 
towns  of  La  Crosse  and  Winona.  This  admission  is  coupled  with 
a  professed  willingnusw  to  make  a  substantial  reduction  in  the 
Eau  Claire  rate,  provided  other  defendant  carriers  engaged  in 
transportation  of  lumber  to  MiKSouri  river  markets,  from  various 
producing  points  on  their  lines,  will  not  make  a  corresponding 
reduction  at  those  places  to  neutralize  the  effect  of  lower  chaises 
at  Eau  Claire.  As  evidence  of  its  good  faith  in  taking  this  posi- 
tion, the  Milwaukee  compsiny  shows  that  the  reduced  rate  which 
it  conceded  to  Kau  Claire  in  1888  was  followed  by  equivalent 
reductions  granted  at  once  to  those  other  towns  by  rival  ca> 
tiers,  which  rendered  iU  own  action  in  aid  of  Eau  Claire  wholly 
ineffectual,  and  claims  that  it  was  compelled  to  restore  the  pres- 
ent differential  rather  than  continue  a  coute«t  injurious  to  itself 
and  of  no  l>enefit  to  that  conunuuit)'.  In  efleut,  therefore,  this 
defendant  acknowledges  that  Eau  Cliure  is  unjustly  treated*  but 
alleges  in  extenuation  that  it  is  powerless  to  afTord  relief. 
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A  brief  examination  of  the  finding  discloses  the  reasons  for  this 
unoinaloiis  Bituatiun.  At  a  number  of  places  on  thu  Mississippi 
Bouth  of  I^  Crosse,  the  manufacture  of  Inmbcr  ia  oxteDsivelf 
carried  on,  the  timlwr  from  which  it  is  produced  beiug  mainly 
obtained  along  the  tributary  streatius  north  of  that  point.  Each 
of  these  towns  is  connected  with  the  Miasouri  river  by  one  or 
more  of  the  defendant  railroads  other  than  the  Milwaukee. 
These  towns  coin[>ete  in  the  same  ninrkcts  witli  the  lumber- 
mauufacturing  districts  nearer  the  timber  supply,  and  they  nat- 
urally desire  to  retain  and  develop  ao  industry  in  which  they 
are  so  largely  iuterest-ed.  The  railroads  extending  westerly  from 
tbo&e  places  ai-e  equally  anxious  for  the  traffic  wlkicli  this  indiia* 
try  supplies,  and  they  appear  to  huvi!  some  advaatage  over  their 
northern  coui[»etitors  in  shorter  distances  and  greater  aggregate 
tonnage.  Any  reduction,  therefore,  in  the  rate  established  at 
Kau  Claire,  which  would  tend  to  increase  tlic  output  of  lumber 
in  that  locality  at  the  expense  of  luml>er  towns  more  remote 
from  the  forest  sources,  is  deemed  by  those  towns  and  the  car^ 
riera  idenlitied  with  them  inimical  to  their  conmion  interests. 
and  meet«.  almost  as  a  matter  of  course,  their  combined  opposi- 
tion. Under  these  circumstances  it  is  obvious  that  the  lumber* 
oarrj'ing  roads  which  do  not  reach  Eau  Claire,  and  which  are 
quite  independent  of  the  Milwaukee  system,  have  it  in  their 
power  to  perpetuate  the  inequality  of  which  tlint  town  complains 
by  making  a  reduction  in  rates  from  other  points  equal  to  any 
reduction  wliich  the  Milwaukee  company  may  make  at  Kau 
Claire.  This  in  substance  is  the  excuse  offered  by  the  original 
defendant  for  maintaining  rates  on  lumber  shipments  from  Eau 
Claire  which  it  admits  to  be  relatively  unjust,  and  its  requ^t 
that  other  carriers  acting  under  the  Rogue  award  T>e  made  parties 
to  the  proceeding  was  an  indirect  invitation  to  them  to  answer 
the  accusation  of  the  complainant. 

So  far  Its  the  defeuse  ijiterposed  by  these  parties  goes  to  tlie 
merits  of  the  eontroversy.  it  rests  ultimately  upon  two  propo- 
siUous.  Oue  is,  tliat  under  the  schedule  of  rates  fixed  by 
the  B<^ue  arlntmtion  Eau  Claire  is  now  paying  loss  for  the 
Iratuportation  in  question  then  the  lower  Mississippi  towns,  tn 
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proportion  to  fkeir  rfupi^etive  distaneet  from  the  mmnton  markettr 
the  oLLer  is,  that  any  interference  with  a  system  of  cliarges  which 
iiumunnis  carriers  have  so  long  euforced,  and  to  which  tlie 
Imnber  iuteicsls  uf  bo  luauy  towns  Lavo  become  adjusted,  would 
result  in  a  (lenionili/Jng  '•  rate  war  "  between  tlie»e  i-onipetin^ 
roads,  and  inHict  injury  upon  other  loealitios  much  greater  iluin 
any  a<ivantagc  which  might  accrue  to  Kau  (Jlaire. 

The  fit'Kt  of  thntic  positionn  is  n^adily  seen  to  ho  untcnablflj 
The  doulrine  that  transportation  charges  sliouhl  be  in  projK 
tion  to  the  distances  between  different  poiiita,  fchcre  f/wjn-  du 
tance*  are  greatly  diitsimihr,  htia  nevei"  been  advocateil  by  thi 
railroads  or  recommended  by  the  Conimissiou.    It  may  be  the 
rule  to  which  tariff  construction  will  some  time  apptvximale. 
but  there  is  no  opportunity  for  its  application  under  pi'esent 
conditions.   To  6x  the  rate  for  a  thousand  miles  at  twice  the 
sum  prescribed  for  half  Ihc  distance  would  be  most  arbitrary  and 
intolorablo.    It  docs  not  follow,  Ihcrefore,  that  Kau  Claire  shoulil 
pay  21  .j  cents  for  a  haul  of  COS  miles  to  Kansas  City,  becaxise 
Keokuk    pays  Hit  cents  fur  a  haul  of  218  miles  to  the  same 
place.    The  whole  practice  of  mte  making  Ja  opposed  to  the. 
principle  of  exact  proportion,  and  even  in  theory  there  is  littlfl^ 
reason  for  its  wloption.    But  distance,  nevertheless,  is  an  ovei 
present  element  in  the  problem  of  rates  and  not  unfreqiientl] 
a  controlling  consideration.    Where  all  the  distances  brought 
into  comparison  are  considerable,  and  the  differences  between 
them  relatively  small,  we  should  expect  substantial  similarity  io^^ 
tho  resjHictivo  I'ates,  unleas  other  modifying  circumstances  justU^^ 
fled  a  disparity.    It  is  doubtless  true  that  the  present  adjustment     ' 
of  charges  gives  Kau  Claire  a  rate  per  ton  per  mile  not  greater 
than  the  rate  per  mile  from  some  of  the  shipping  pointe  on 
the  lower  Mississippi ;  but  bow  does  that  fact  excuse  inequality 
between  Kau  Claire  and  places  nearer  by,  whose  competition  is 
much  more  active  and  direct?    The  rates  now  in  force  may  be 
relatively  just  as  between  Kau  ('laire  and  Davenport,  and  yi 
seriously  unequal  as  between  Kau  C'Inirc  and  Winona.    Kve 
locality  in  a  producing  region  of  such  wide  extent  as  the  one  in 
question  is  more  or  less  interested  in  tbo  rates  on  a  common 
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coinmodity  from  all  other  shipping  places  in  that  territory,  but 
at  thw  same  time  eftcli  of  them  is  eliJelly  concerned  with  the 
rateH  from  contiguous  towns  whose  situation  and  facilities  are 
not  preatly  unlike  its  own,  and  which  arc  its  actual  and  constant 
rivals  in  the  same  markets.  It  is,  therefore,  no  sufficient  answer 
to  complainant's  charge  to  show  that  the  rate  from  Eau  Claii«  is 
not  proportioually  higher  than  the  i-ates  from  remote  lumber 
towns  in  iVliijsoun  and  Southern  Iowa  wliieh  only  iudiiuctly  and 
casually  compete  with  Kau  Claire ;  nor  does  any  sug^gestion 
come  from  the  intervenerti  in  tliitt  case  which  seems  to  counter- 
act the  force  of  the  admission  made  by  Mr.  K.  I*.  Ripley,  Third 
Vice  rresident  of  the  Milwaukee  roud,  that  "there  are  no  dis- 
similar conditions  existing  ut  Winona,  La  Crosse  and  Minne* 
Bpolis,  as  compared  with  Kau  Claire,  which  would  justify  the 
charge  of  a  higher  rate  per  ear  per  mile  on  lumber  from  Eau 
Claire  to  Missouri  river  points  than  from  the  point*  first  named 
except  that  they  are  farther  from  the  supply,  and  it  costs  more 
to  get  the  logs  there."    This  statement  seems  to  us  a  confea- 

rAiOQ  of  injustice  to  the  shippers  uf  Kau  Claire,  which  is  neither 
explained  nor  e.\cused  by  any  facts  bearing  legitimately  upon  the 
rates  in  question.  The  discrimination  is  admitted,  and  stands 
without  adequate  defense. 

If  rate.s  from  different  points  of  shipment  to  common  terminals 
could  properly  he  tixed  on  the  basis  of  mileage,  there  would  be 
great  persuasiveness  in  the  ailment  of  the  learned  counsel  for 
the  Atchison  road,  who  contends  that  the  relief,  to  which  he  vir- 
tually concedes  Eau  Claire  is  entitled^  can  be  effectively  secured 
only  by  increasing  the  rates  from  La  Crosse  and  Winona.  But 
charges  for  distances  greatly  dissimilar  cannot  be  adjusted  on 
tlmt  principle,  and  it  funii»lies  no  practical  rule  for  establishing 
rates  from  diilfercut  places  unequally  remote  from  the  same  des- 
tination. It  amy  lie  tlmt  the  rates  from  these  northerly  towns 
are  geuemlly  loo  high  in  comparison  with  the  ratiis  from  lower 
Mississippi  points,  but  that  question  is  not  before  us  and  we 
have  no  occasion  to  consider  it  in  this  proceeding.  The  distinct 
issue  now  prf'sented  i^  the  relative  reasonableness  of  the  Kan 

bClaire  rate,  and  that  must  mainly  be  determined  by  comparing 
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it  with  the  rates  from  the  neighboring  townn,  similar  in  Bize« 
situation  ami  volume  of  t^tuupcting  traffic,  and  at  ap|jroxiinately 
tlie  same  diHtaiico  from  cr^iiiiiuni  iiuirki'U.  Heiiring  1ji  mind,  also, 
that  since  this  investiguti<»n  was  commenced  all  theHc  rates  have 
b3en  advanced  by  an  addition  equal  to  fifty  per  cent  of  the  rate 
upon  which  the  others  were  Imscd,  viz^  the  ten-cent  rate  from 
Chicago  to  the  Missouri  river,  we  deem  it  quite  unsuitable  to 
attempt  the  correction  of  the  ineqiiality  complained  of  by  oider- 
iug  a  further  advance  in.  the  rates  from  competing  points  in  the 
vicinity  of  Eau  Claire.  For  this  reason  it  is  unnecessary  to  dis- 
cuss the  power  u£  the  Commission,  in  dealing  with  discrimina- 
tions between  different  localities,  to  require  an  increase  in  rates 
deemed  relatively  preferential. 

The  further  general  argument  against  a  reduction  of  the  Eau 
Claire  differential  does  not  pentuade  us  that  the  present  rate 
should  be  continued.  This  impression  involves  some  consider- 
ation of  the  Bogue  award  as  it  affects  the  town  making  this  com- 
plaint, and  the  consequences  to  be  apprehended  from  lowering 
the  lumber  rate  at  that  point.  The  most  uoticeiiblu  fact  in  this 
connection  is  that  the  results  apparently  experienced  do  not 
accord  with  the  principle  upon  which  that  award  avowedly  pro- 
ceeds. Mr.  Bogue  espressly  declares  the  question  to  be,  "What 
rate  will  enable  each  line  pai'ty  to  this  arbitration  to  place  its 
fair  proportion  of  lumber  in  Llic  territory  under  eonsidenition?" 
This  appears  to  us  equivalent  to  asking,  •*  What  rate  will  enable 
each  town  in  this  teniiury  to  place  its  fair  pro[)ortion  of  lumber 
in  the  common  markets  ?  "  for  the  arbitrator  surely  did  not  intend 
to  imply  that  a  "  line  "  which,  as  compared  with  some  rival  road, 
gets  its  '■  fair  proportion  "  of  lumber  tonnage,  taking  into  account 
the  aggregate  shipments  from  all  the  towns  which  it  serves,  may 
so  discriminate  between  thote  tt^tem  as  to  stinuUate  production  at 
one  and  prevent  it  at  the  others.  The  Milwaukee  road,  for 
ioatance,  may  have  a  "  fair  proportion  *'  uf  the  lumber  busiaess 
under  the  present  schedule,  but  that  circumstance  furnishes  no 
reason  for  favoring  La  Crosse  and  Winona  at  the  expense  of 
Eau  Claire.'  It  could  not  have  been  the  design  of  Mr.  Bt^e  to 
equalize  this  traffic  between  tlic  railroads  without  regard  to  the 
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interests  of  competing  localities,  and  his  award  does  not  appear 
to  luive  been  so  interpreteil  by  the  tianicre.  What  he  e%'idently 
intended  vras  that  lumber  should  cost  the  producer  approxi- 
mately the  same  wfu-it  dclivtred  eU  desiination,  whether  manufac- 
tnred  at  one  placeor  another.  Increased  charges  for  transportation 
were  to  offset  advantages  of  location  or  other  natural  facilities 
for  cheap  production.  In  this  way  the  tonnage  was  to  be  fairly 
divided  between  the  roads,  and  the  prosperity  of  all  these  towns 
secured  by  enabling  them  to  compete  on  an  even  footing  in  the 
common  mai-kets.  Uut  the  rate  j>i'etscribed  for  Eau  C'luire  hardly 
penuilted  a  result  cuiihiiNteut  with  this  theory.  As  it  seems  to  us, 
Uiia  town  has  been  placed  at  a  manifest  disadvantage.  So  for 
from  enjoying  equnl  opportunity  with  its  rivals,  it  appears  to 
have  l)ccn  ovcrweight<^d  with  a  differential  which  hjis  excluded 
it,  to  a  great  extent,  from  the  field  of  competition.  A  number 
of  its  establishments  have  gone  out  of  business,  iu  industrial 
development  has  been  checked  and  its  population  seriously 
diminished.  While  neighboring  towns  have  been  prosperous, 
Eau  Claire  has  not  held  its  own.  These  adverse  consequences 
may  not  have  been  caused  by  the  operation  of  the  Bc^e  awaid. 
but  no  other  explanation  is  suggt>sted.  Obviously,  such  an  out- 
come was  not  designed,  and  the  fact  that  it  has  occurred  indi- 
cates an  injustice  to  this  locality  which  ought  to  be  corrected. 

We  are  not  to  be  understood  as  indorsing  the  principle  which 
governs  that  award.  On  the  contrary  we  consider  it  radically 
nnsounil.  That  rates  should  be  fixed  in  inverse  proportion  tu 
the  natural  advantages  of  competing  towns,  with  the  view  of 
equalizing  "commercial  conditions,"  as  the)'  are  sometimes  de- 
scribed, is  a  proposition  unsupported  by  law  and  quite  at  vari- 
ance with  every  consideration  of  justice.  Each  community  is 
entitled  to  the  benefits  arising  from  its  location  and  natural 
conditions,  and  any  exaction  of  charges  unrea-ionable  in  them- 
selves or  relatively  unjust  by  which  those  benelitA  are  neutralized 
or  impaired,  contravenes  alilce  the  provisions  and  the  policy  of 
the  statute.  There  is  no  occasion  for  enlarging  upon  this  point, 
as  it  is  uidy  incidentally  involved  in  the  discuMciun.'  Our  chief 
object  in  commenting  on  the  Bogue  award  in  this  connection  ia 
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tn  draw  attention  to  the  fact  that  its  declared  purpose,  srt  far  as, 
Eau  Claire  is  concerned,  hag  not  been  accoinpli&hinl.    Its  offec 
■upon  that  ti>wn  has  proved  oppreasive.    Kven  if  wecoiiM  accept 
the  theory  upon  which  it  is  biised,  we  should  still  be  eoiiviiiced 
that  the  rate  fixed  for  Eau  ('Inire  was  excessive,  because  its  oper-  ^^ 
ation  has  prevented  that  town,  as  it  secma  to  us,  from  retainin^^H 
its  "  fair  proportion  "  of  the  luml:>er  business.    As  no  Buch  result 
was  intended,  the  rate  which  produced  it  cannot  be  upheld  by 
the  rule  adopted,        •  •  •  •  • 

We  are  unable  to  discover  how  other  lociiUtics  can  reasonably 
object  to  a  more  equitable  rate  for  ICau  i'liiire,  mid  our  belief  is 
tliat  apprehensions  based  oa  a  reduction  at  that  point  are  not 
well  founded.  Relatively  lower  cluirjfes  may  enable  Eau  Claire 
to  increase  its  lunilwr  production,  but  that  this  wilt  result  in 
Hcrious  injury  to  competing  towns  is  an  unwarranted]  assump- 
tion. Tiemotc  places  on  the  lower  Mississippi  can  scarcely  be 
affected  bj'  the  removal  of  inequalities  between  Eau  Claire  and 
its  neighboring  rivals,  and  the  latter  cannot  justly  complain  be- 
cause the  former  is  accoi-ded  a  rate  fairly  proportioned  to 
own.  Tlte  relative  volume  of  lumber  shipments  from  La  C 
and  Winona  may  be  scioiewhat  reduced  by  lower  charges 
Eau  Claire,  but  any  sm:h  effect  will  Iw  attributable  to  natural 
advantages  of  which  that  town  cannot  justly  be  tieprived.  Tn 
short  we  see  no  reason  why  justice  to  Eau  Claire  should  work 
injustice  to  any  other  comniuiiity,  much  less  result  in  the 
general  disturbance  of  an  established  industry. 

Nor  will  any  such  consequences  follow  a  reduction  of  the  Eau 
Claire  differpntinl  as  would  justify  other  carriers  in  lowering 
their  rates  at  competing-  points,  for  the  purpose  of  preserving  the 
co-relation  of  rates  created  by  the  Btfgue  arbitratiun.  Undoubt- 
edly those  roads  have  it  iu  their  pinver  to  continue  the  pres- 
ent disparity,  but  we  do  not  anticipate,  and  certainly  cannot 
assume,  that  they  will  resort  to  such  inoonsiderato  and  arbitrary 
action  iu  order  to  nullify  the  lawful  order  of  (his  Commission. 
Even  if  we  believed  othem'isc.  it  would  still  be  our  iliitv  to 
render  a  deeision  in  accordiuice  with  our  convictions,  and  thus 
place  the  responsibility  upon  tiiera,  if  tliey  should  attempt  to 
defeat  our  ruling. 
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A  further  posiiion  was  taken  in  this  proccedinj^  which  is 
apart  fmm  tiie  merits  of  the  principal  issue.  The  roads  which 
were  made  parties  at  the  request  of  the  original  defendant 
insist  that  no  ca&c  hns  been  made  tigainst  tlteni,  and  thiit  the 
Commission  has  no  authority  to  include  tliem  in  any  order 
hased  upon  the  complaint  of  Eau  Claire.  We  are  disposed  to 
agree  with  this  cuutentiou.  Tlie  sole  complaint  in  this  case  is 
discnmioation,  uud  Kuu  Claire  is  the  tiole  couiplaii;ant.  It  is 
not  wy  to  Bee  how  any  uanier  can  *'diKcriinii]ate"  agiiinKt  » 
town  wliich  it  do^it  not  reach,  and  in  whuse  canying  trade  it 
doea  not  participnte.  Is'one  of  the  mads  so  brought  into  the 
case  run  to  Eau  Claire  or  engage,  even  indirectly,  in  tho  tmna- 
portation  of  lunil)er  from  thni  point.  Of  what  offense  againnt 
that  toicn  can  they  be  legally  guilty?  It  would  be  quite  absurd 
to  charge  a  railroad  with  giving  preference  or  advantage  to  a 
community  which  it  does  not  8er\'e,  and  it  ia  equally  illogical  to 
say  that  it  can  prejudice  or  discriminate  against  sueh  a  com- 
munity. AU  these  teriiiu  imply  comparison,  and  tho  basis  of 
comparison  is  wanting  unless  the  rates  compared  are  made  by 
the  same  carrier.  These  views  are  so  fully  concurred  in  by 
counsel  for  the  respective  parlies  that  further  argument  is  un- 
suitable. They  I^td  to  the  conclusion  that  no  order  can  prop- 
erly l>c  made  in  this  prucccding  against  the  roads  which  do  not 
run  tu  Kau  Claire.  Tliis  determination  must  also  Include  the 
intervening  manufacturers  and  dcnlcrs,  who  have  obviously 
no  standing  in  the  case  independent  of  the  lines  wliich  extend 
from  their  respective  localities.  It  does  not  follow  that  these 
roads  will  be  legally  free  to  reduce  their  rates  at  other  points 
to  correspond  with  any  lower  rate  which  may  be  fixed  for  Eau 
Claire.  Tlicy  have  responded  to  the  demand  that  tliey  should 
defend  the  differential  complained  of,  and  they  have  endeavored 
lo  justify  it  by  evidence  and  argument.  They  have  presented 
their  case  and  will  be  formally  notified  of  our  decision.  While 
tbey  are  not  legally  connected  with  the  rat*;  claimed  to  be  exces- 
sive, and  not  technically  subject  to  an  order  for  its  correction, 
tbey  will  have  no  better  right  lo  render  it  iiieftectual  than  they 
would  have  to  openly  disregard  a  direction  clearly  within  the 
BcoiK  f>f  our  authority. 
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The  attitude  of  tht:  Omaha  n>acl  is  somewhat  peculiar.  It 
was  imt  proceeded  against  originally,  and  the  Milwaukeo  com- 
pBDj  did  not  aflk  to  have  it  made  a  defendant.  It  voluntarily 
Bought  an  opportiuiity  to  oppose  the  coniplwnant,  and  was  ma*le 
a  party  on  its  own  application.  After  engaging  in  the  litiga^ 
tion  with  considerable  vigor,  it  now  earnestly  asks  to  be  ex- 
empted from  any  order  reducing  tlie  Eau  Claire  differential. 
These  circumstances  might  well  justify  us  in  denying  this  re- 
quest, but  we  incline  to  the  opinion  that  it  should  be  granted. 
Measured  by  the  lumbt^r  i-ates  which  it  maintains  at  other  places 
oa  iUt  line,  the  Omaha  road  cannot  be  said  Ui  discriminate 
against  Eau  Claire,  nor  \a  it  charged  with  enforcing  rates  at 
different  points  which  are  relatively  un«(|ual.  Kor  this  reason 
much  ombaiTassmeut  miglit  result  to  that  company  from  an 
order  requiring  it  to  reduce  its  rate  at  the  place  in  question, 
and  as  such  an  onlcr  is  not  demanded  by  the  complainant  or 
deemed  necessary  for  the  relief  which  it  seeks,  we  are  disposed 
to  leave  that  carrier  the  option  of  accepting  tlie  Eau  Claire 
rate  prescribed  for  the  Milwaukee  company  or  going  out  of  tlie 
Eau  Chiire  business.  No  order,  therefore,  will  be  made  against 
the  Omaha  road  at  this  time,  but  the  case  will  be  held  as 
against  that  company  for  such  directions  as  may  hereafter  eeem 
to  be  required.  •  •  •  •  • 

We  hold  that  the  luiuljcr  rates  in  question  discriminate  against 
the  shippers  of  Eau  Claire,  and  thai  such  discrimination  is  unjust 
and  unlawful.  The  undue  prejudice  aiid  disadvantage  to  which 
Kau  Claire  is  thus  subjected  consists  generally  in  the  lower  rela- 
tive rates  accorded  to  competing  towns,  especially  those  granted 
to  La  Cro&se  and  Winona,  and  the  complainant  is  ciititlc<l  to  an 
order  correcting  the  inequality  between  these  rival  places. 

The  extent  to  which  the  Eau  Claire  differential  should  be 
reduced  has  been  the  subject  of  much  deliberation.  We  hav^'H 
not  considered  it  as  an  abstract  proposition,  based  on  mileage^^^ 
and  cost  of  service,  but  have  endeavored  to  make  proper  allow- 
ance for  other  existing  circumstances  and  actual  conditions.  U 
is  our  desire  to  prescribe  a  rate  which  will  \k  reasonably  juat  to 
Eau  Clatrc,  and  which  the  Milwaukee  road  will  be  fairly  satisfiod 
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to  accept.  No  mathematical  rule  has  been  foUowetl  and  no  par- 
ticular theury  ap]iliei),  tjiil  Umi  rato  has  been  selected  which,  on 
the  whole,  best  satisfies  our  judgment.  To  a  certain  extent  our 
determination  is  arbitrary,  but  equally-  so  is  the  fixing  of  a  rate 
in  the  first  instance.  As  the  injustice  which  Kaii  Claire  suffers 
arises  mainly  from  the  lower  rntes  at  La  Crosse  and  Winona, 
the  rate  h-om  the  former  should  bear  a  fixed  and  jjei-maueut 
relation  to  the  rates  from  the  latter,  independent  of  thu  Chicago 
rate  upon  wliich  ail  the  others  are  based  under  the  Bogue  arbi- 
tration. Tuking  everything  into  account,  we  thirLk  the  rate 
from  Eau  Claire  should  not  exceed  the  rate  from  La  Crosse  and 
Winona  by  more  than  2  cents  per  hinidrcd  pounds,  when  the 
latter  rate  is  not  over  11  centa  per  hundred;  and  that  such 
excess  orer  the  present  rate  of  16  cents  from  La  Crosse  and 
Winona  should  not  be  greater  than  2^  cents  per  hundred. 
Compared  with  the  16-cent  rate  now  in  force  at  these  compet- 
ing towns  the  rate  thus  fiied  for  Eau  Claire  will  be  higher  by 
$B.T5  per  car;  and  the  rate  per  car  per  mile  and  per  ton  per 
mile  to  the  several  Missouri  river  markets  will  still  be  consider- 
ably greater  from  Kau  Claire  than  from  La  (,'rosse  or  Winona. 
All  things  considered,  however,  we  helicvo  that  an  addition  of 
2|  cents  to  the  present  rate  from  those  places  will  not  Ije  unjust 
to  Eau  Claire,  and  timt  a  greater  reduction  in  the  differential 
now  in  force  against  that  town  should  not  at  this  time  be 
required.  If  the  operation  of  this  rate  fails  to  give  equitable 
results,  the  complainant  will  not  be  debarred  from  making  a 
further  application  for  relief.  •  •  • 

The  order  of  the  Commission  is  that  from  and  after  the  tenth 
day  of  July,  1892,  the  Chicago.  Rlilwaukee  &  St.  Paul  Rail- 
way Company  cease  and  desist  from  charging,  collecting,  or 
receiving  for  or  on  account  of  lumber  transported  by  it,  in  car- 
load quantities,  from  Eau  Claire,  Wisconsin,  to  the  various  Mis- 
souri river  points  mentioned  in  this  report,  any  greater  sum  or 
amount  than  two  and  one-half  cents  per  hundred  pounds  more 
than  shall  or  may  from  time  to  time  be  charged,  collected  or 
received  by  that  company  for  the.  like  transportation  from  the 
towns  of  La  Crosse  and  Winona  aforesaid. 


KELATIVK  ItATES 
Thk  Savannah  Naval  Stokhs  Case* 


Facts 
Clements,  Commhsionrr :  •  •  •  • 

1.  The  complain  nuts  are  the  Savaiinuli  Kureau  of  Freight 
&.  Tiausportatton,  an  association  of  business  men  of  the  city  of 
Savaaiiah,  Ga.,  organized  to  protoct  the  transportation  intei-esta 
of  that  city,  and  certain  general  nieixliantfs,  naval-stoi-es  monu- 
fnctureis  anil  cotton  shippers,  most  of  whom  are  located  along 
the  lino  of  the  I^ensacola  &  Atlantic  division  of  the  LouiBville 
&  Nashville  EEailroad.  Tho  defendant  railroad  and  stoatusliip 
companies  are  sevemlly  conimuu  eaniei's  and  engagml  in  the 
interstate  tninspi)i-tali()n  of  freight  articJus.  The  linos  of  the 
defendants,  the  Alabama  Midland  Railway  Company,  the  Savan- 
nah, Florida  &  Western  Kiiilway  Company  and  the  Charleston 
&  Savannah  Hallway  ('ouipony,  arc,  with  other  lines  of  rood, 
operated  by  the  "Plant  System." 

2.  The  Pensacola  &  Atlantic  division  of  the  Louisville  & 
Nashville  Railroad  System  extends  from  Penaacola,  Fla.,  to 
Itiver  Junction,  Fl«..  a  distance  of  IGl  miles.  At  River  Junc- 
tion it  conn(!otii  with  iho  Savannali,  Florida  &  Western  Kailway 
for  Savannah  (Plant  System),  and  also  with  the  tlorida  Central 
&  Peninsular  Railroad  (Seaboanl  Air  Line)  for  Jaekaonville  and 
Savannah.  The  distance  from  Hiver  Junction  to  Savannah  l>y 
tho  former  route  is  2o9  mites,  and  by  Uie  latier  route  it  is  847 

*  Decided  Jmnmry  K,  IWW.  TntcrstaU'  Cf>inmerre  Heport*.  VdI.  VTII,  pp.  37ft. 
MB.    Sustained  by  Uiq  Cniied  Scntea  CiirnU  Cnim.    ll»  Fed.  Hep.  ((IS. 

The  malu  coiii«nUon  In  this  case  reUiUil  to  nitc«  on  naval  storM,  tnn>entiiie  < 
and  pwln ;  bui  luiuttiiucb  m  the  «amt!  principles  Involved  are  more  simply  and 
brl«ll}i  itated  with  rvferenoo  to  rate*  on  cotton,  that  bwue  is  mainly  described 
in  %hU  abitrect.  —  Ko. 
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miles.  The  distunce  from 
Uiver  .Iiincliuii  U>  Punsa- 
cola  is  161  miles,  aiul  iw 
!P«U8acola  is  dUtJUit  froui 
MtibUe  and  New  OrleaJis 
104  tuik'it  and  245  miles, 
respectively,  the  distance 
ijom  River  Junction  tu 
Mobile  and  New  Orleans 
is  265  miles  imd  40B  miles, 
respectively. 

The  IVnsftcolft  &  At- 
lantic division  lies  wholly 
wi  thin  the  .State  of 
Florida.  It  ww  built  by 
the  Tenaacola  ifc  Atlantic 
Railroad  Company  with 
the  aftsistunce  of  the 
Louisville  &  Nashville 
Kailrouil  Cooipany.  and 
sulmequently  ])tirchniiod 
under  a  mortgage  wdo  by 
the  latter  company.  The 
State  of  Floridii  gnmted 
to  the  IViisacola  &  At- 
Iruttlc  Uailmad  Company 
8,80IW19  acres  of  Iniul. 
Thi^  company  had  soUl  of 
laid  grant  up  to  June  12, 
[891.<iU8,5'.i0.0oacrt«for 
i»552,330.50.  The  Louis- 
ville &  Nashville  Hailroad 
Compariy  fmm  .lune  \2, 
1891,  to' April  30,  1897. 
sold  571,985.85  acres  for 
f516.503.76.  Some  of 
the  deeds,  however,  were 
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canceled,  and  the  total  net  sales  by  both  roads  amounted  on 
April  80,  1897.  ia  995,481.34  acres  for  $860,343.65. 

According  to  a  statement  put  in  evidence  for  the  defense,  tlie 
Pcnsacolu  &  Atlantic,  considered  as  a  distinct  line,  does  not  earn' 
sufficient  to  pay  operating  expenses  and  interest  on  its  tixed 
charges.  It  appears  that  the  Louisville  &  Nashville  has  heen 
opei-ating  the  road  since  the  beginning  of  the  year  1885,  and 
tbiit  it  bought  the  property  under  foreclosure  sale  in  May,  1891. 
The  road  is  operated  iu  connection  with  the  other  portions  of 
this  large  syslem,  and  serves  as  a  connection  with  the  Plant  Sys- 
tem and  Florida  Central  &  Peninsular  in  i''lorida.  Tlie  Louis- 
ville &  Nashville  Kailroad  Company  is  goivent  and  prosperous. 
It  has  increased  ita  funded  debt  from  ii!79,158,fit30  in  1895  to 
$110,693,(360  in  1899,  and  during  the  fiscal  year  ™(Ic<l  June 
80,  1899,  it  paid  its  accruing  funded  debt  obligations  and  de- 
clared a  dividend  of  3^  per  cent  on  its  stock.  The  amount  of 
stock  outstanding  was  reported  at  ^4,911,520. 

8.  West  Florida,  through  which  the  Peusacola  &  Atlantic 
division  runs,  is  very  sparsely  settled  between  Peusacola  and 
River  Junction,  the  termini  of  the  road,  there  being,  accoi-diug 
to  the  census  of  1890,  no  town  on  the  line  except  Iho  city  of 
Ponsacola,  with  a  [wpulatiou  of  1000  irdiabitants.  The  volume 
of  tnifhc  originating  along  the  road  is  cuuiparatively  small.  The 
principal  ailieles  received  for  sUpment  are  cotton,  naval  stores 
and  lumber.  Some  wool  and  a  tew  melons  are  also  ahipped. 
According  to  the  census  of  1890  Pensacola  had  a  population  of 
11,750  inluibitants  and  Savannali  a  population  of  43,189.  Lum- 
ber from  Pensacola  &  Atlantic  stations  is  slupped  principally  to 
Pensacola,  one  of  the  largest  markets  for  exporting  lumber  in 
aail  vessels  along  the  coast.  Savannah,  (ra.,  is  the  largest  naval- 
atores  market  in  tlie  world,  while  Pensacola  is  a  small  market 
for  rosin  and  turpentine,  reeelving  tlicse  commodities  princi- 
pally from  stations  on  the  Louisville  &  Nashville  system. 
•  •«••••• 

6.  The  Louisville  &  NashWlle  Railroad  Company  does  not 
own  or  coiitrol  any  line  of  road  entering  Savannah.  In  the 
transportation  of  cotton  or   naval   stores  to  Saronnoh  from 
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'ensacola  &  Atlantic  statiAnA  the  interest  of  that  company  ends 
with  the  delivery  to  its  connection,  the  Savannah,  Florida  & 
Western  Kail^vay  Company  or  the  Florida  Central  &•  Penin- 
sular Kailway  Company,  at  River  Juuetion.  The  unly  revenue 
it  can  receive  from  east-buund  shipnientii  is  fur  the  short  haul 
to  Hiver  Junction.  The  conditions  are  reversed  on  traflic  going 
westward. 

Most  of  the  naval  stores  shipped  from  Pcnsacola  &  Athuitio 
stations  westwaitl  arc  uitimatoly  destined  1o  interior  points,  such 
as  Louis\'ille,  Cincinnati  and  Chiciigo,  and  on  these  shipments 
the  Louisville  &  Niishville  generally  receives  a  long  haul  from 
Pensacola.  The  Louisville  &.  Nashville  tliciefore  has  a  subetau- 
tial  interest  in  having  this  freight  move  west  to  or  thiough  Fen- 
sacola  instead  of  east  via  itiver  Junction  to  Savannah  or  other 
destinations,  and  its  rates  arc  made  with  a  view  of  inducing 
such  westward  movement.  Efforts  to  build  up  the  naval-storea 
industry  on  the  Pensacola  &  Atlantic  division  liail  failed  until 
ahout  two  years  prior  to  the  filing  of  the  complaint  in  this  case. 
At  that  tune  the  i'ensacola  naval-stores  firm  began  business,  and 
the  Louisville  &  Niushville  put  in  a  lower  schedule  of  rates  from 
stations  on  that  division,  piirsuiint  to  an  agri-omcnt  it  liiid  made 
wilh  the  Pensacola  firm.  The  rates  to  Savannah  were  not  raised 
vlieo  the  rates  to  Pensacola  were  reduced.  A  result  of  .such 
action  on  the  part  of  the  railroad  company  has  Lieen  to  largely 
increase  the  volume  of  shipments  of  this  class  of  traflic  to  Pen- 
sacola. The  proportion  of  the  total  product  of  rosin  and  tut^ 
pcntine  at  the  Pensacola  &  Atlantic  stAtians  which  funnerly 
went  to  Savannah  has  decreased  under  present  rates,  so  that 
very  Iittlo  of  either  commodity  ia  shipped  to  Savannah. 

A  former  agent  of  the  railroad  company  at  a  station  on  the 
Pensacola  &  Atlantic  division  testified  that  his  salar}*  was  made 
to  depend  in  some  degree  upon  whether  these  shipments  were 
sent  west  or  east,  that  he  received  a  larger  commission  when  the 
tratfic  was  destined  west.  There  is  evidence  to  the  effect  that 
shippers  have  had  diiViculty  in  ascertaining  the  rates  in  force  on 
shipments  to  Savannali.  and  also  that  solid  car  loads  of  rosin  or 
of  turpcntino  were  required  when  the  destination  was  Sovftn* 
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v%rli»^®  "T**"^! '»''  loads  were  permitted  in  the  weHt-bound  move- 
in  t.     1*he8e  practices,  if  enforced,  teml,  as  u  matter  of  fact, 
tiitfcriiniiiate  unJusUj-  agaiiut  sliippers  desiring  to  use  ihe 


to 


flniuib  market. 


On  «  shipment  of  rosin  from  Sneads,  Fla.,  to  Savannah,  the 
X^ovii*^^'^^  ^  Xoshvitle  would  receive  lo  cents  per  loO  pounds, 
or   75  cents  pur  barrel  of  SUO  pounds,  for  a  haul  of  6  miles  to 
stiver  Junction,  while  the  connectinjf  roads,  the  Savannah,  Floi^ 
id  a  &  Western  or  the  Florida  Central  &  Peninsular,  would  onlj 
receive  ^\  cents  per  100  pounds,  or  46^  cents  per  barrel  of 
500  pounds,  for  the  haul  respectively  of  259  miles  or  847  miles 
from  River  Junction  lu  Savannah.    On  a  west-bound  shipment 
of  rosin  from  Sneads  to  Pensacola,  a  distance  of  155  miles  the 
rnte  i»   ^k  cents  per  100  poimds,  or  4"|  cents  per  barrel  of 
500  ponnds,  and  fntm  Rohemia  to  Pensacola.  a  distance  of  G 
mileii,  the  mto  is  5  cents  per  100  pounds  or  25  cents  per  barrel 
of  oOO  pounds.    From  De  Funiak  Springs,  which  is  about  half- 
way between  Pensacola  and  River  Junction,  the  Louisville  &. 
Nashville  receives  for  the  ti-ansportatioo  of  rosin  T^  cents  per 
100  pounds  for  the  haul  to  Pensacola,  and  15   cents  per  100 
pounds  tn  River  Junction,  as  its  proportion  of  the  through  rate 
to  Sa\'annah. 

Dothan,  Ala.,  on  the  Plant  Sjrstem,  and  Cottondale,  Fla.,  (m 
tlie  Pensacola  &  Atlantic  division,  are  each  about  294  miles  from 
i5uvannah.  The  line  of  the  Plant  System  runs  from  Oothnn 
north  of  the  Pensacola  &.  Atlantic  division  of  the  Lonisrille  & 
Nashville,  and  connects  with  the  short  branch  to  River  Junction, 
alxmt  65  miles  fmin  Dothan.  The  rate  on  rosin  from  Dothan 
by  the  Plant  System  to  Sa\-annah  is  12  cent£  per  100  pounds, 
or  alwut  8  mills  i>cr  ton  per  mile.     •  •  •  • 

9.  Thcri*  nm,  however,  some  other  facts  connected  with  the 
i|Ue.ttion.  The  Lottigville  A:  N'.ishvilte  has  made  these  rates  with 
a  view,  not  only  of  providing  a  market  at  Pensacola  for  naval 
stores  shipped  from  its  Pensacola  «S:  Atlantic  diviKon.  bnt  of 
incQUraging  the  pnidnction  of  such  commodities  in  that  seo 
■an ;  and  it  is  a  fact  that  the  output  at  its  Pensacola  &.  Atlantic 
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Stations  is  much  greater  than  it  was  before  the  establislinient 
of  the  presutit  rates  tu  I'uiisacola.  Tim  building  up  of  the  Pen- 
Bacola  market  h;iH  benufile*]  producers  and  dealers  along  tJiis 
division.  The  present  rates  to  Savannah  were  in  effect  before 
the  Louisville  iV  N'a.shville  made  these  rat&s  to  Pensacolaf  and 
wliatever  wrong  now  exists  has  not  been  caused  by  changes 
ia  the  Savannah  rat«8.  but  by  the  relation  in  rates  as  between 
Pensacola  and  Savannah,  wUieh  causes  the  great  bulk  of  Uie 
traffic  to  go  to  Pcnsacola. 

Anothjjr  consideration  is  that  the  Louisville  &  Nashville  by 
inducing  this  tral^ic  to  go  to  PensacoU  is  able  to  secure  return 
local  loading  for  cars  which  have  been  used  to  haul  supplies 
from  or  tlmm^'h  Pensacula  l<t  its  Pensaeola  &  Atlaiitiu  sta- 
tions. It  must  also  furnish  care  for  naval-stures  shipments  to 
Savannah,  but  it  cannot  rely  upon  those  oars  coming  back  with 
supplies  for  stations  on  that  division.  The  car  passes  from  its 
control  at  Kivcr  Junction,  and  it  may  reach  its  lino  again  at 
some  point  far  distant  from  its  Pensacola  J'c  Atlantic  division. 
This  might  not  be  material  with  free  interchange  of  cars  carry- 
ing a  large  traffic  to  and  from  the  Pensacola  &  Atlantic  divi- 
sion, but  it  is  of  some  importance  in  view  of  the  present  small 
volume  of  business  which  is  doue  at  points  on  that  part  of  the 
Louisville  &  Nashvillu  system. 

It  is  urged  by  the  Louisville  &  Nashville  that  these  rates  lo 
Pensacola  are  applied  in  large  degree  on  naval  stores  which  are 
rcshippcd  from  t'cnsarola  to  points  north,  like  Cincinnati  and 
Louisville,  and  tliat  it  thereby  gots  a  long  haul  whii-h  it  could 
not  obtain  from  shipments  to  Savannah.  The  rates  to  Pensa- 
cola are  not  necessarily  the  proportion  which  tlie  Louisville  & 
Nashville  must  take  into  account  in  fixing  rates  on  shipments 
from  the  Pensacola  &  Atlantic  stations  to  Louisville  or  Cincin- 
nati. It  can  make  low  rates  over  Its  own  line  for  the  long  haul 
to  those  points,  with  do  other  regard  to  the  local  rates  to  Pensa- 
cola than  that  the  chai-ge  to  Cincinnati  or  Loubville  should  not 
be  less  than  the  rate  U*  Pensacola.  11  dues  in  fact  make  through 
rates  from  its  Pensacola  i^  Atlantic  stations  via  Pensacola  to 
various  points  which  are  consldembly  less  tbau  the  sum  uf  rates 
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to  and  from  Pcnsocola.  TKd  Louisville  it  Nashville  lias  in  effect 
a  special  rate  over  its  own  line  uf  25  cents  on  turpentine  from 
Pensacola  to  E%an9ville,  Inil.,  a  distance  of  621  miles.  This 
is  ao  more  than  the  share  it  exacts  out  of  the  through  rate  to 
Savamiali  fruiu  points  on  the  Pensacola  &  Atlantic  division  for 
wbicU  it  can-ici^  the  tuvpeutine  no  greater  distaacB  Llian  155 
miles  from  liolieuiia  to  Uiver  Junction,  and  it»  haul  to  River 
Junction  may  be  as  low  as  6  mile».  The  Louisville  &  Nashville 
rates  to  Pensacola  ai-e  intended  (o  draw  naval  stores  to  that 
market  for  sale  and  Hubscqaicnt  reahipment.  and  tha  Louisville 
&  NashviUc  secures  the  i^aiTiage  of  all  t^hipnient«  from  Pensa- 
oola.  The  roiuls  to  Savannah  make  naval-stores  rates  low  to 
Savannah,  not  for  corsnmption  there,  but  because  it  is  a  mai^ 
kot,  a  point  of  concentration  and  reshipniont,  for  such  stores. 
A  Large  part  of  the  domestic  shipments  of  this  trafTic  from 
Savannah  is  shipped  north  by  water,  and  tlie  Pbnt  System 
tind  Florida  (.'entniL  \'  Peninsular  must  sliare  the  rail  shipmente 
from  Savanujih  M'itb  the  otiier  roads  entering  that  city.  The 
Louisville  &  Nashville  ran  justly  claim  that  ita  rates  on  naval 
stores  to  the  near-hy  inai'ket  of  Peiisaeola  frum  these  Pensacola 
&  Atlantic  division  staliuns,  as  compared  witli  tlie  through  rate 
to  Savannah,  the  nmcli  nioru  dislaiit  market^  should  give  some 
advantage  ta  Pensacola,  which  it  has  contributed  largely  to  hi 
np  as  a  concentrating  point  for  these  commodities. 


11.  Moth  upland  and  sea-island  cotton  are  produced  along 
line  of  the  Pemuicola  &  Atlantic  division,  and  about  10  per  ceut 
of  the  crop  is  of  the  long  staple  or  sea-island  variety.  The  sea- 
Isloud  grade  is  generally  worth  8  or  4  cents  a  pound  more  than 
upland  cotton.  Most,  if  not  all,  of  the  sea-island  cotton  apiwars 
to  go  to  Savannah.  During  the  year  189i:i-97  the  shipments  of 
cotton  from  Pensacola  &  Atlantic  stations  to  Savannah,  New 
Orleans  and  Mobile  were  as  follows:  To  Savannah,  4077  bales; 
to  New  Orleans,  3713  bales;  to  Mobile,  2021  bales.  Pensacola  is 
not  a  cotton  market  and  practically  no  cotton  is  shipped  to  that 
point.  The  rate  on  cotton  from  Pensacola  &  Atlantic  stations 
to  Savannah  at  the  time  of  complaint  and  at  the  date  of  th« 
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bearing  in  this  casd  wah  $2.7<')  per  bale,  and  the  hale  is  estimated 
to  weigh  500  pounds.  This  resulted  in  a  nite  of  55  cents  per 
lOO  pounds-  The  rate  applied  fr-oni  all  stations  and  had  been  m 
eflucl  (or  a  uuiuber  of  years.  The  Louisville  &  Niishvillc  share 
of  the  $2.75  Tiiiii  was  1*1.75  per  bale  fur  it«  haul  to  Kiver  Junc- 
tion, while  connecting  roada  only  received  $1.00.  There  are 
no  compresses  un  the  I'etisacola  i  Atlantic  division,  and  if  the 
cotton  was  cotapressed  by  the  carrier  in  taiinsit  it  wns  done  by 
the  road  east  of  Kiver  Junction.  Notwithstanding  tlic  blajiliet- 
cotton  rate  from  Pensacola  &  Atlantic  gUitiuus  to  Savannah  is 
cliallenged  bv  the  complaint  in  this  case,  that  rule  was  increiiaed 
by  the  defendants  after  tlie  hearing  from  92.76  to  $3.30  per  bale, 
and  if  for  export  the  i-ate  was  still  higher,  1J3.45  per  bale.  The 
special  export  rate  was  aft^jrwards  caQCeled,  and  tlie  rate  to 
Savannah  for  all  purposes  is  now  Sy.SJO  per  bale  of  500  pounds. 
From  most  stations  on  the  I'ensacola  &  Atlantic  division  the 
rate  to  Pensacula  was  >S<l.."iO  jjcf  bale  of  500  povimls.  A  few 
stations  comparatively  near  PeuHacok,  including  Gait  City  and 
I'^cambia,  took  rates  of  26  anil  27  cents,  the  former  being  the 
lowest  rnt«  to  Pensacola.  These  rates  were  also  iu  effect  at  the 
time  of  the  hearing. 

The  rate  on  cotton  from  all  Porsarola  &  Atlantic  ntntions  to 
Mobile  was,  at  the  time  of  the  complaint,  and  still  i.s,  4^2.00  per 
bale,  and  to  New  Orleans  it  was  and  still  is  ii<2.60  per  bale.  The 
rates  to  Mobile  and  New  Orleans  commence  with  Escambia,  10 
miles  from  Pensacola,  and  include  Kiver  Juuction,  ICl  miles 
fium  Pensacola.  The  distance  from  Escambia  to  Mobile  is  114 
miles  and  to  New  Oikwns  255  miles.  From  Sneads,  6  miles 
west  of  River  Junction,  these  distances  are  25{t  miles  to  Mobile 
and  400  mites  to  New  Orleans.  From  Escambia  to  Savannah 
the  distance  is  410  miles,  and  the  distjince  from  Sneads  to  Sa- 
vannah is  265  miles.  From  Dc  Fnniak  Springs,  a  central  point 
on  the  Pensacola  &  .Atlantic  division,  the  distance  to  Mobile  is 
183  miles  and  to  New  Orleans  824  miles.  That  point  is  distant 
from  Savannah  841  miles.  The  Louisville  &  Nashville  obtained 
^1.76  out  of  the  former  rate  to  Savannah,  and  it  actiially  gets 
^  much  or  more  out  of  the  higher  rate  now  in  force.   It  received 
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that  sum  for  the  short  haul  u>  Itiver  Junction,  and  only  charges 
76  cent«  more  for,  in  most  cascA,  niort}  tlian  double  the  distance 
to  New  Orleans.  From  only  three  or  four  reiisacola  &  Atlantic 
Btatioiu)  near  PeiiBacola  is  the  distance  lo  Mobile  le&s  than  the 
diHtanc«  to  Hivei:  Junction,  and  it  is  not  understood  that  any  cot- 
ton is  H«nt  fn>m  thusu  stations  near  Pensacola.  From  De  Funiak 
Spiitiga  the  mileage  is  mucli  greater  to  Mobile  thari  to  River 
Junutirm.  The  rate  to  I'cnsacola,  Mobile  and  New  Orleans  does 
not  include  the  cost  of  compression. 

It  woA  testified  by  the  vice  pn^flident  of  the  Louisville  A  Nash- 
rillo  that  having  rc>auhed  a  busis  of,  say,  fiO  cents  to  55  cents  per 
100  jH>unds  on  cotton,  it  has  lM>eti  found  frotn  experience  that 
that  is  about  the  maximum  rale  which  can  be  secured;  and  we 
find  that  to  be  the  fact  in  ibis  soulhern  territoiy. 

On  account  of  risk  of  fire,  bulk  and  loai-ling  expenses,  cotton 
is  not  an  attractive  commodity  to  a  carrier  on  a  short  haul  of  50 
miles  or  less.  Tlio  rate  to  SavanniUi  is  a  joint  rale,  while  the 
rales  to  Mobile  and  New  Orleans  nro  only  those  of  the  Louisville 
&  Nashville.  'J'bc  rate  to  New  Orleans  must  be  tixed  with  rofcr- 
enco  to  tlie  oblainablo  j)rice  in  that  large  cotton  market      • 

It  ia  not  found  that  the  entire  rate  of  $2.75  is  excessive, 
unreaHonable  or  unjust  in  itself  or  in  comparison  nith  the  rate 
to  Mobile  or  Ne\v  Orleans ;  hut  we  do  find  that  the  present  rate 
of  93.30  per  bile,  equal  to  3.8  cents  per  ton  per  mile  for  a  haul 
of  341  miles,  ia  excessire,  and  that  the  action  of  the  I^uisTiUe  & 
Nashville  and  ita  connections  to  .Savannah  in  advancing  the 
rate  above  the  former  existing  choi^  of  $2.75  per  halo  was 
altogether  uur«asouable  and  unjust.  •  ■  • 

ConrtuxioM 


We  shall  disiKise  of  the  cotton  rate  first.  When  the  compUiat 
was  filed  tito  ntie  waa  $2.75  per  bale,  of  which  the  Louisville  & 
Nasliville  (kbt.iitiiMl  $1.75  for  its  short  haul  to  lliver  Junction. 
This  rate  was  still  in  elTeot  at  Uie  lime  of  the  hearing.  It  was 
testified  for  the  defense  that  the  rate  of  92.75  per  bale  vw 
rsaBonable,  and  the  rate  had  been  in  force  for  a  oonraderahle 
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period.  It  was  iilso  asserted  by  the  Baino  witness  that  a  rate  of 
50  to  55  cents  a  hundred,  equal  to  $2.50  and  ^2.75  per  bale 
roi  oOO  pounds,  was  about  as  high  a  rate  as  could  be  charged 
without  proliibiting  the  shipment.  Under  that  rate,  of  a  giveii 
year's  crop,  about  4000  bales  moved  to  Savannah,  wliile  the  re- 
mainder, about  570O  bales,  went  to  Mobile  and  New  Orleuns,  but 
the  quantity  sent  to  Savannah  included  the  sea-island  variety, 
amounting  tu  about  10  per  cent  of  the  total  amuunt  shipped 
from  the  I'eii5ac4>ta  &  Atlautiu  titations,  and  for  which  Savannah 
is  the  principal  market.  Sea-island  cotton  is  more  valuable  than 
upland  cotton,  and  it  may  be  that  it  could  stand  n  somewhat 
higher  rate,  hut  the  amount  produced  and  shipped  from  Pensa- 
^cola  &  Atlantic  stations  i.s  very  small  as  compared  with  upland 
'cotton,  and  the  carriers  in  fixing  their  rates  have  not  made  any 
distiuction  Iwtween  the  two  kinds.  Some  time  after  the  hearing 
the  carriers  to  Savannah  made  the  rate  (rum  Pensacola  •&  Atlan- 
tic stations  $a.3U  per  bale.  Tliis  was  an  increase  of  55  cents. 
The  rate  of  98.30  per  bale  is  still  in  force.  No  advance  was 
made  in  the  rate  of  ^2.00  to  Mobile,  or  in  the  rate  of  $2.50  to 
New  Orleans.  I'adiT  such  a  rate  adjiifitnient  the  cotton  (except 
the  sea-isliuid)  must  go  tu  Mobile  or  New  Orleans,  or  the  shipper 
to  Savaiiimli  must  bear  the  lar^e  adititional  expeu.'ie  occasionrd 
by  the  advance  of  55  cents  per  bale.  In  making  this  advance  in 
rates  the  carriers  acted  unjustly  and  unreasonably  to  the  pro- 
dnrer  nnd  to  the  shipper  of  cotton  carried  from  these  Pcnsacola 
Si,  Atlantic  stations,  and  subjected  them  to  unlawful  prejudice. 
The  carriers  to  Savannah,  also,  by  so  advancing  the  cotton  rate 
to  that  city  ^'ave  undue  and  unreasonable  prefereuce  and  advan- 
tage to  Mobile  and  New  Orleans  and  to  dealers  in  cotton  al  and 
the  tratliu  in  cotton  to  those  places:  and  they  subjected  Savannah 
and  her  cotton  merchants  and  shipments  of  cotton  to  that  mar- 
ket to  wTongful  prejudice  and  disadvantage.  The  whole  advance 
was  unlan-ful.  It  violated  sections  1  and  3  of  the  Act;  and  any 
higher  rflte  on  nnc'ompi-es8e<l  cotton  from  any  of  these  Pensacola 
&  Atlantic  stations  to  Savannah  than  the  former  difference  of 
26  cents  per  bale  above  the  rate  in  force  from  the  same  stations 
to  New  Orleans  is  unlawful  under  those  sections.  • 


RAILWAY   PROBLEMS 


The  Louisville  &  Naahville  insists  tliiit  llie  near-by  market  of 
Pensacula  is  enlitled  to  all  uf  this  great  advantage'  It  claimB 
that  the  lower  rates  to  Peimacola  were  necessary  to  create  a 
market  there  for  these  stores,  and,  further,  that  the  carriage  to 
Peasacolu  is  only  part  of  its  haul  on  the  great  majority  of  the 
abipments,  while  en  shipments  to  Savannah  it  can  only  have 
the  abort  huul  to  Kiver  Juuctiou,  where  it  uiiist  turn  tlie  tralliu 
over  to  onu  of  its  c».'iiueuting  roads.  Whatever  difference  in  rates 
may  have  seemed  necessary  at  ttie  outset  to  create  a  demand  in 
the  Ponaacola  market,  it  is  apparent  now,  after  several  ytfars' 
trial,  that  the  rates  to  Savannah  as  cnra|jarcd  with  the  Pensa- 
cola  rates  give  an  unwarranted  advantage  to  Foniwicota.  In 
endoitvoring  to  IniiUl  up  a  near-hy  market  at  I'ensacola,  and  so 
furnish  these  products  with  a  market  in  addltinn  to  the  one 
existing  at  Savannah,  the  Louisville  &  Nashville  was  acting  in 
the  iuterest  of  producers  of  and  dealers  in  naval  stoi-es  on  its 
Punsacola  lS:  Atlantic  division.  It  went  beyond  this,  bo^rever, 
ami  so  controlled  the  adjustment  of  rates  to  the  two  markets  as 
to  give  Pcnsaciilrt  a  )>ractical  monopoly  of  the  li-ade.  A  carrier 
cannot  lawfully  estJihlish  ami  maintain  an  adjustment  of  rates 
w*hich  in  praetiee  prevents  sliippers  on  its  line  from  availing 
Uiamselvea  of  a  principal  market  which  they  have  long  been 
using,  and  confera  a  sutistantial  monopoly  upon  a  new  market 
in  which«  for  reasons  of  its  own,  it  has  greater  interest.  That 
is  what  has  Ijeen  done  in  thw  case. 

The  further  and  perhaps  chief  ground  relied  upon  to  justify 
this  abuonual  relation  in  rates  on  traOic  which  is  competitive 
mainly  us  lielween  Savannoli  and  Pensacola  is  that  the  present 
lower  scale  of  rates  to  Pensaixjla  is  required  to  hold  the  traffic 
for  long  hauls  on  the  Louisville  &  Nashville  system.  This  com- 
pany can  and  does  make  through  rates  on  naval  ston's  fixim  ita 
Pensaoola  &.  Atlantic  division  via  Pensacola  to  numerous  {toints. 
Its  claim  goes  further  than  this,  however.  It  also  aims  to  com- 
pel shipments  locally  to  Pensacola,  that  it  may  get  the  benefit 

1  TiM  eooelntioiu  of  the  ComRitmion  m  to  imtCN  oo  a^nl  iUtna  are  ao 
IntanroTsn  with  tbow  rtUting  to  cotton  nlea  tb*t  tiwjr  wft  rc^nxtooMi  la  (oU. 

—  ElK 
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oE  the  resliipments  from  that  point,  and  it  hm  the  only  railrontl 
entering  ihat  city.  A  shipmciit  billed  and  tmnspoited  to  Pensa- 
cola  for  local  delivery  there  constitutes  a  complete  transiiction, 
just  00  a  shipment  billed  and  trauspoited  for  delivery  in  Savan- 
Jiah  ia  a  complete  Inuisautiuu.  Ak  bbtweett  two  tmnsactions  of 
this  character  the  LouiBviUe  &  Nashville  may  prefer  itself  in 
the  matter  of  rates  to  the  cittent  of  its  fair  intei-est  as  a  common 
carrier,  but  it  can  no  more  be  permitted  to  create  a  monopolj'  in 
its  wes^bo^^d  movement  aa  compared  with  the  east-bound  than 
Pensacola  can  he  permitted  as  a  new  market  to  have  a  monopoly 
of  the  traffic,  and  so  shut  out  the  old  market  of  Savannah.  We' 
hold,  in  other  woixls.  that  when  a  carrier  makes  rates  to  two  com- 
peting localities  which  give  the  one  a  practical  nioiioptd^'  over  the 
other  because  it  can  secure  re»hipmenti>  from  tlic  hivared  locality 
and  none  from  the  other,  it  goen  boyond  serving  its  fair  interest, 
and  disrcgitnls  the  statutory  requirement  of  relative  equality  as 
between  persons,  localities  and  juirticular  descriptions  of  traflic. 

Oar  ruling  in  Colorado  Fuel  jf  Iron  Co.  v.  ifiovthem  P.  Co., 
6  I.  C  C.  Kep.  4R8,  bears  upon  this  |M)int.  In  that  ease  thn  rate 
to  San  Francisco  on  iron  articles  produced  at  Pueblo,  Colo,,  was 
prohibitive,  while  on  iron  shipped  from  Chicago  to  San  Fran- 
cisco the  rate  was  low.  The  Southern  Pacific  wns  the  delivering 
line  in  San  Francisco  on  shipments  from  both  Pueblo,  and  Chi- 
cago, but  it  would  got  a  much  longer  haul  on  Chicago  traffic  sent 
over  a  circuitous  route  via  New  Orleans  than  it  would  on  either 
Pueblo  or  Chicago  traflic  sent  direct  to  San  Francisco.  The  tes- 
timony tended  to  show  that  the  Southern  I*acific  secured  greater 
compensation  if  sliipnients  came  to  San  Francisco  via  New  Orleans. 
The  Commission  held  that  inequality  in  the  treatment  of  ship- 
pers, having  no  other  justificHtioti  t1ian  this  end,  was  indefensible. 

The  Louisville  &  Nashville  insists  also  that  it  is  unusual  for  a 
carrier  reaching  a  seaport  on  its  own  luie  to  make  joint  rates  with 
another  carrier  which  will  divcil.  traffic  originating  on  its  road 
to  a  rival  seaport.  In  the  view  we  take  of  this  contention,  it  is 
unnecessarj-  to  discuss  whether  this  is  or  is  not  a  railway  prac- 
tice. It  is  not  understood  that  the  complainants  are  hei-e  asking 
for  an  order  which  will  so  divert  traffic  from  Pensacola  as  to  place 
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it  at  a  disadvantage,  as  compared  with  Sa-vannali.  ILa  railrtmd 
company  cauuot  secure  other  than  an  unraasouably  low  share  oE 
the  joint  mte  to  a  seapoiL  uii  uuolhtT  road,  it  may  he  justiticd  in 
declining  to  join  in  such  a  nitti,  especially  whun  it  con  take  the 
traflic  to  a  seaport  reached  by  its  own  road ;  hut  a  earner  engaged 
in  tranaportjttion  over  the  throngh  line  finds  no  such  justification 
when  it  is  alilo  to  secure  for  itself  a  share  of  the  joint  rate  which 
fully  equals  the  rate  established  by  it  for  purely  local  service 
over  like  distances  on  itji  own  road.  I'hat  is  this  case  under  the 
readjustment  indicated  by  the  findings. 

We  think  that  readjustment  fully  meets  the  objections  to  the 
complaint  which  are  raised  by  the  Louisville  &  Nashville  Com- 
pany. It  still  gives  ctuislderable  advantage  to  I'ensacola ;  it 
gives  the  Louisville  &  Nashville  for  the  less  service  involved  in 
the  haul  to  River  Junction  on  shipments  to  Savannah  the  same 
compensation  that  it  obtains  on  purely  local  sliipinent^  carried 
for  like  distances  to  I'ensacola,  and  on  turpentine  from  the  more 
easterly  stations  it  gives  more. 

We  hold  that  the  present  shares  of  the  Louisville  &  Nashville 
in  the  through  rates  to  Savannah  iire  tmreiwonable  and  unjnst, 
and  that  they  opei'ate  to  make  the  entire  through  rates  unjust 
and  unreasonable  as  compared  with  tJie  rates  charged  by  the 
Louisville  &  Nashville  to  Peiisacola ;  that  becuuse  of  such  exces- 
sive shares  of  the  I^ouisville  &■  Nashville  in  the  through  rates 
to  Savannah  such  tlu'ough  rates  do.  as  related  to  the  rates  to 
Fensacola,  subject  producer  and  shippers  along  the  Pensacola 
&  Atlantic  division  of  the  Louisville  &  Nashville  Railroad  to 
wrongful  prejudice  and  disadvantage ;  that  such  through  rates 
as  relateil  to  the  rates  to  Pensacola  also  subject  Savannah,  naval. 
stores  dealers  in  Savannah,  and  ttie  traflic  in  naval  stores  to  that 
city,  to  undue  and  unreasonable  prejudice  and  disadvantage,  and 
they  result  in  undue  and  unreasonable  preference  and  advantage 
Ut  Pensacola,  dealers  in  naval  stores  in  Pcnsacola,  and  the  traffic 
in  naval  stores  to  that  city.  It  results,  therefore,  tliat  the  present 
rates  to  Savannah  are  in  violatiou  of  sections  1  and  3  of  the  Act. 

The  wrong  and  injustice  i^o  inflicted,  and  the  unjust  favoriU 
ism  so  resulting,  woidd  be  remedied  by  charges  on  rosin  and 
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tnrpentine  to  Savannah  whicli  will  embrace  the  proportions  now 
aod  for  several  years  accepted  by  the  earners  east  of  River  Junc- 
tion, and  also  give  the  Louisville  &  Nasliville  for  its  baub  to 
River  Junction  its  full  local  rates  for  appi-oximately  the  same 
distances  to  I'eusacola,  with  tlie  exception  that  on  tuipetitiiie 
from  Ktations  east  of  Mossy  Head  the  rate  to  Savaunali  should 
exceed  the  I'ate  frr»in  Siieads  to  I'eiisaeola  to  the  extent  of  G  centa 
per  hundred  (lounits,  thereby  giving  the  Louisville  &  Nashville 
ou  turpentine  from  such  stations  more  than  its  local  rate  for  the 
like  distance  to  Pensacola. 

We  determine,  thercfnro,  that  the  rates  on  rosin  and  turpen- 
tine from  these  Pensncola  &  Atliiiitic  stjitions  to  Savannah  should 
bear  the  following  definite  relations  to  the  rates  on  those  com- 
naodities  to  Pensacola.  The  rale  from  any  such  station  to  Savan- 
nsli  is  to  Vie  adjusted  by  adding  to  the  locid  rate  of  the  Louisville 
Si  Nashville  for  the  distance  to  Pensacola  which  is  nearest  to  the 
distance  from  that  station  to  Iliver  Junction  the  present  share 
accepted  by  the  carriera  to  Savoxuiah  from  River  Junction.  Pro- 
vided, however,  that  from  all  stations  east  of  flossy  Mead  the 
rates  on  tur{)cntinc  to  Savannah  shall  be  determined  by  adding 
6  cents  to  tlie  ntte  fixed  by  the  Louisville  &  Nashville  from 
Sneads  to  Pensacola,  the  carriera  east  of  Kiver  Junction  accept- 
ing their  present  share  from  such  stations  cast  of  Mossy  Head. 
Iti  the  event  that  the  defendant  carriers  operating  east  of  River 
Junction  should  decline  to  accept  their  present  proportions,  any 
party  may  apply  for  a  further  or  modified  order.  While  the 
Ivouisville  &  Nashville  share  of  tlie  Savannah  rate  is  held  to  he 
unreasonable,  we  base  the  remedy  upon  the  relation  of  rates  to 
the  tTvo  competing  markets.  This  will  enable  the  J^ouisville  & 
Nashville  to  increase  the  rales  to  Pensacola,  or  in  conjunetiuu 
with  its  connections  east  of  River  Junction  reduce  the  rates  to 
Savannah,  or  to  use  both  means  in  conforming  to  the  adjust- 
ment which  appears  to  be  rer(nircd  by  the  facts  in  this  case; 
providc<l,  of  course,  that  Uie  i-ates  to  Pensacola  should  not  be 
made  unreasonable. 

Order  wilt  W  issued  in  accordance  with  these  conclusions. 
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(Map  at  p.  14€,  mpra) 

KsjVPp;  Chairman :  ■  •  •  •  • 

The  complaint  relates  to  the  rates  of  the  defondanta  on  the 
six  numbered  chi&ses  of  trafHc  and  on  a  large  number  of  com- 
modities from  BoKlon,  Providence,  New  York,  Philade]])'hia, 
and  Raltimore  to  Chattanooga  and  Nashville,  respectively,  both 
by  the  direct  lines  to  ChattJinooga  and  via  Chattanooga  to 
NaabvUIe,  and  by  tlie  lines  rid  Cuiclnuatl  to  Chattanooga  and 
via  Cinchinati  to  Nashville,  and  it  chaises  : 

First,  That  the  mtuit  to  Cltattauuogn.  aro  luijust  aiid  UTirevKPiiable  \n 
theoifielvea,  in  viotntion  of  section  1  of  the  Act  lo  regulaK^  commerce,  which 
lequirvs  nil  rate  charge*  for  any  »cT-rice  rendered  in  the  transportation  o( 
pro|M*rtyor  in  connection  thttn'with  l»  Im  twmmiMu  an<]  jii8l  ami  £>ruliiliitii 
and  declares  unlawful  ey^ry  unjust  and  uiu'eaxoiiahle  charge. 

Sfcoiid,  Tbst-the  rated  tn  Chattanooga  are  liijjher  than  for  the  longer 
haul  through  Chattanooga  and  151  niilt's  on  to  Nashvillf,  and  are  in  viola- 
tion  of  lh»f  jirovinioii  of  «cclion  4  of  th«  Act  Ut  r<-^ula(e  comin^rcK  wliich 
declaims  it  to  lie  unlawful  fur  any  common  carrier  nubjuct  to  tho  provitions 
of  the  Act  *'  to  ehnrgu  or  receive  any  grnater  <-oinpen nation  in  the  aggregate 
for  the  trnnsportjition  of  u  like  kind  of  property  und'^r  flubitantially  similar 
circum»LH»i.«9i  mid  conditioiix,  for  a  8hort«>r  than  for  a  longer  distnuca  orer 
the  same  line,  in  the  same  direction,  the  shorter  being  iacluded  within  tha 
longer  dblauce." 

>  Ori^ally  decided  March  12,  1904.  Intentate  Commertw  Reportu,  VcL  X, 
pp.  111-147.  Decision,  nriglnslly  reiiduriMl  in  favor  of  ChatUnooga  in  1809, 
was  sustained  by  both  the  United  SUiLeo  Circuit  Coiirt  and  the  t'irciUt  Court  of 
Appeals;  was  thcu  revcnttid  by  ibo  Supreme  Court  (181  U.  8. 3U)  nndnr  its  IntCN 
prelatLonof  the  law  iu  the  Alabama  Midland  caae(oldt,  p.  3M.  in7>i).buivriLh- 
ont  prejiiilice  lo  the  right  of  Ibe  CoaimisBioa  to  reopen  the  caw-  This  is  the 
csM  as  thus  reopened.  The  dissenting  o]ii»ion,  hereiu  reproduced,  represents 
the  clalino  of  Cliattanooga, 
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Tliinl,  Thkt  "the  merchante  acid  other  bitdness  mm  of  Cliattanoo^ 
and  Nashville,  reapect,ivety,  ramjiete  for  busitipss  largely  in  the  nanie  Urrl- 
U>ry;  that  tho  cxi.'<!Si(OS  of  the  ChatUinooga  rate*  over  the  Na-thviUe  nite* 
ainuuiit  ill  nuM,  if  nut  all,  LoBtancvg  to  a  rt^uonitble  prnttt  on  tho  tralHo 
oad  subjt'ft  ChattuDooga  merchant  to  nu  uticliic  or  uiiruiiKuiiiihk-  iirL-judica 
or  dieudvuntagit  in  such  comjtetiLion  and  give  XnnhTille  an  iitk^Iiic  or  ua- 
reuonable  jirffi*n-niri-  or  tbdraDtaK^  over  Cbnttaiiou(;».  in  snth  competition, 
slid  thnt  tiiK  riitf.t  in  i|iiRati(>ii  to  CbiLttnnooKn-  &od  XiMthville  arv,  therefore, 
in  violatioD  of  seotiun  :!  of  the  Act  to  rugulate  comiucrce,  which  dt-cUrcB 
unlnwftil  Buch  unduu  or  iinrea»otuibl«  prejudice  or  (lisadt-antagH  and  such 
undue  preforcnce  or  tulvunUigc." 

It  is  allti^d  in  tbe  complaint  thnt  if  there  should  be  any 
diflference  in  ratea  as  between  Chattanoogii  and  Nnshville,  such 
difference  should  be  made  by  niiiking  tlie  Chattanooga  rates 
lower  tlian  the  Nasliville  rates,  becausf",  (1)  of  Chattanooga's 
greater  proximity  to  the  ])oint8  of  shipment,  Boston.  Providence, 
New- York,  Philadelphia  and  Baltimore;  (2)  of  transportation 
by  the  Tennessee  river  to  Chuttiuioogu;  and  (3)  of  tlie  greater 
number  of  rail  lines  which  enter  Chattanooga  (uid  compete  for 
business  from  those  cities  to  Chattanooga  than  enter  ^'ashville 
and  compete  for  such  business  to  Nashville.  *  * 

The  defendants  admit  that  tlie  rates  in  question  are  higher 
for  the  shorter  hani  to  Chiittanong'a  than  for  the  longer  haul  by 
151  iiiilos  thriJiigh  CbattiiiKKiga  lo  Nushville;  that  llie  nttes  are 
correctly  set  forth  in  tlie  complaint  and  that  they  participate  in 
those  rates  either  aa  members  of  the  lines  to  ('hattanooga  and 
through  Chattanooga  to  Nashville,  or  as  members  of  the  lines 
through  Oincinnati  to  Chattanooga  and  to  Nashville,  but  they 
deny  that  those  rates  are  in  violation  of  either  section  1,  S  or  4 
of  the  law  as  charged  in  the  complaint. 

In  justi6catiou  of  tho  lower  rates  from  New  York  and  other 
eastern  seaboard  cities  to  Nashville  than  to  Chattanooga,  it  is 
alleged  tliat  tliose  rates  were  primarily  made  by  the  Trunk  Line 
roads  through  the  Ohio  river  crossings,  Cincinnati,  Louisville 
and  lilvansville, "  and  are  controlled  by  the  following  competitive 
circumstances  and  conditions:" 

First,  Wiit*r  competition  by  the  Iludaun  river,  tl^e  St,  Lawreuce  river, 
the  Eria  caoal  aud  the  lak«t),  witicb  fixvs  the  rail  rat4^  from  Xvw  Vork  to 


240 


BAILWAY  PROBLEMS 


i%k»tn  ui  la  wUdi  httv  iMm,  it  m  kbved.  tfe  nis  &M  N««  York 
aarf  otfccr  iM*ef  mmbamt4  eitie*  to  Cifinwafi,  LonnfflB  and  ErxntTillM 
•*  m  BM^v  IP  bw  ewtun  IxmI  t»itjnM»  " 

gi—i,  WtfO'  BiBfitaiiB  bUwtui  F)i4m^  aad  EnasHIk  oa  tW  Ohio 
imr,  a«  Ibe  OM  hud,  and  TSaArSOa  am  iks  Ctt»hiihil  imr,  aa  the 
«iher,  bj  Mout*  o<  lioat*  o«  th*  CnifaeclMd  mtr  «hkh  UHtoct  with 
U«U  oo  the  Ohio  rivw. 

TUfd.  What  cooipcCiliaB  from  Xe^  Tod:  utd  the  other  natMM  mm- 
hokft)  citaes  to  CinctBasti,  LAVuriBe  and  EfaaRTiBe  faj  war  of  the  oona, 
ths  golf  and  the  IfMabrippi  aMl  Oluo  rirna. 

Fourth,  Competitioa  by  oeean  from  Xrw  Torfc  and  other  eaotortt  ae»- 
board  eitia*  to  Norfialfc  aad  Xcwport  News,  Vixguna.  and  theoea  by 
tan  Bva,  the  Korfblk  ft  Weobn  and  the  Chm^a^a  h  Ohio  rail' 
fraoi  thoae  cities  to  Lotuarille,  Cioeiniiati  and  ETmnsrilk. 

It  is  alleged  that  the  rates  &om  ntid  eastern  SMlio«n]  cities 
to  Cincinnati  »aA  KooisviUe  h&Ttng  been  fixed  bv  these  com- 
petitire  circumstances  and  conditions,  the  ntes  fiom  said  east- 
ern seaboard  cities  to  NashWUe  i-aimoc  greatir  exceed  the  rates 
to  Ctncinoati  or  Louisville  added  to  the  rates  n-hich  can  be  ob- 
tatned  by  steamboats  from  Cincinnati  or  LouisTtUe  over  the 
Ofak)  and  Ctunberland  rivers  to  NttshviJle,  but  that  there  is  no 
effecttve  open  water  route  from  the  eastern  seaboanl  cities  to 
Chattanooga,  nor  from  Cincinnati  or  Louisville  to  Chattanooga 
and  the  water  competition  which  forces  down  the  throiigli  rail 
rates  from  Cincinnati  and  Louisville,  respectively,  to  Na»Iivillei 
does  not  extend  to  Chattanooga. 

It  is  further  alleged  that  Nashville  enjoys  a  position  gco- 
graphicalh'  which  is  not  enjoyed  by  ChattanoQ)^,  being  prac- 
tically the  center  of  a  circle,  of  which  Cincinnati,  Louisville, 
Evansville,  Cairo  and  Memphis  may  be  regarded  as  p<>ints  on 
the  circumference,  and  that  tliere,  is  a  large  tcrritorj-  tributary 
to  Cincinnati,  Louisville,  Evansville,  Cairo  and  Memphis,  soutli 
of  the  Ohio  river,  which  is  ahio  tributary  to  Nashville,  and  the 
rate  adjtiKtraent  to  Nashville  relatively  to  the  points  specified 
above  has  been,  is,  and  should  be  such  as  to  enaUe  it  to  do 
business  in  comparison  with  those  cities. 

The  Soiithom  Railway  Coiufiany  alleges  in  its  answer  that 
all  rates  from  eastern  sealxMird  cities  to  ChattAuooga  are  fixed 
by  llie  eastern  lines  and  are  made  relative  to  the  mtea  from 
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those  cities  tn  Atlanta,  Rome,  Hirminghani  and  Anniston,  which 
citica  compete  (lireutly  with  Chatiannoga  in  territory  common 
to  thoftc  cities  and  t^  Chattanooga,  and  tliat  this  la  the  baais 
upon  which  the  rhatranooc;a  rates  arc  made. 

The  Louisvillfc  tt  Na.shviUe  road  denies  that  it  is  engaged  in 
the  transportation  of  traflTic  through  CltaUannoga  to  Nashville- 
•  •••«■•• 

It  18  also  alleged  in  behalf  of  the  defendant*  that  the  Clmtp 
tanooga  and  Kasbville  rates  are  governed  by  different  claHsifi- 
L'ations;  the  ClmtUiiioo^a  rutus  by  the  Southern  Classification 
and  the  Nashville  rates  by  the  Oflicial.  Classiiication. 

Factt 

1.  The  defendants  .  .  .  arc  common  carriers  engaged  aa  parts 
of  through  lines  anrl  under  joint  tariffs  of  rates  in  transporting 
traffic  from  New  York  and  other  eastern  seaboard  cities  to 
Chattanooga  and  to  Nashville. 

2.  The  following  table  gives  the  rates  in  question  from 
Boston,  Providence  and  New  York  to  Chattanooga  and  Nash- 
ville, respectively,  on  the  six  nuinhcred  classes  in  cents  per 
hundred  poundt).  and  also  Kho^va  the  exc&sses  in  cents  per 
hundred  poands  and  per  car  loads  of  00,000  pounds  of  the 
Chattanooga  rates  over  the  Nashville  rates. 


Chattanooga 

NaAliville 

CzcrM  iwr  100  Itw.  of  rhiittancK>Ka/ti.tea 
Excen  per  cu  load  of  80,000  lbs.      .     . 


The  SAinc  ciccsacs  of  the  rates  to  Chattanooga  OTer  those  to 
Nashville  as  are  shown  in  tlio  above  table  in  rates  from  Boston, 
Providence  and  New  Y'ork,  exist  under  the  rates  from  Phila- 
delphia and  Baltimore. 

The  following  table  [Abridged.  —  Ed.]  gives  the  rates  in  cents 
per  hundred  pounds  from  Boston,  Providence  and  New  York 
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to  ChnttanoogA  and  Nashville,  respectively,  and  the  excesses  of 

tlie  Chattanooga  rates  over  the  Naslivillo  rates  on  car  loads  of 
80,000  pounds  on  a  few  commodities.  Those  rates  arc  given  as 
illustrating  the  difTt^rences  in  rates  in  favor  of  NasbviUo  on  the 
entire  list  of  conimiHliiies. 


CnMMnitrrr  Rates 

CannMl  goods  Boston  &nd  Xeir  Ynrk  to  rhAtunangft,  C/L  .     .     .     .  40.4D 

CftunMl  good*  Bonutii  uid  New  York  to  NiudiTillt? 36 

DIffsrence  on  »  cu-  load  o(  30,000  pounds  in  (aror  of  Nulivlllo     .     .  30.(X) 

Gnmii  ooflvO  Bnaton  wiil  Nvw  York  tu  Cbaluiioo^cH,  C/L AO 

Ure«n  coRm  Boston  uid  New  York  to  NuhviUs 36 

Uithrvncfl  on  a,  cw  low!  of  30,000  pounds  in  fftvor  of  Nubrille     .     .  72.00 

Agu«  w*i«Bo«totfuid  New  York  toCbatt&nooga,  C/L 73 

Ague  wue  Bonon  and  Mftw  York  to  NssbTille 48 

Dlfl«r«nci)  on  a  oar  load  of  30,000  pounds  In  favor  ot  NaiibTUle    .     .  fl3.00 
Cartridsw  BuMon  and  Now  York  to  Chattanooga,  C/L  .....      .W 

Cartridges  BobUiii  and  New  York  to  NsshTllle 42 

DUtercncfl  on  a  car  load  ot  30,000  poundif  in  favor  of  Nashville  .  &A.O0 

The  sniiie  diiTerviiotis  in  rates  in  favor  of  Nashville  as  are 
shown  in  the  above  t-itble  in  rates  from  Boston,  Provident^ 
and  New  York^  exist  under  the  mtos  from  Philadelphia  and 
Baltimore. 

The  rat^s  by  all  the  lines  to  Chattanooga  arc  the  same  and 
the  rates  hy  alt  the  Hncs  to  Nashville  are  the  sama. 

3.  Chattanooga  class  rates  are- governed  by  the  Southe 
Classiii  cation,  and  Kashville  class  rates  by  the  Ofliciat.  A 
number  of  artlclas  are  iu  the  same  class  in  both  clu«sittcatioas ; 
there  are  somt-  articles  which  are  classed  higher  under  the  O 
cial  Classitication  than  under  tite  Southern,  and  some  that  aro 
classed  higher  under  the  Southern  Classitication  than  under  the 
Official ;  but  even  where  articles  are  daaaed  higher  under  the 
Official  Classification  Uian  under  the  Soathem,  they  still  have 
h>wer  rates  under  the  Official  Classification  than  under  the 
Soothenif  because  the  Southern  ClassiScation  rates  arc  so  much 
h^her  per  elan  than  the  Official  Cla.<ui&cation  rates.  For  ex* 
ample,  the  class  6  rate  of  the  Southern  Classification  is  higher 
than  the  cbas  4  rate  of  the  Official  Classificatioa. 
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.  By  tlie  lines  from  New  York  imd  other  enstern  seaboard 
citiea  through  Chattanooga,  Huiitaville  is  a  longer-distance 
point  than  Chattanooga  by  97  miles,  Decatur  by  122  miles, 
Tuscumbia  by  165  miles,  Sheffield  by  170  miles,  and  Florence 
by  173  miles,  but  the  rates  to  all  these  point*  are  the  same  as 
the  rat«s  for  tlie  shorter  haul  to  Chattanooga  (map,  p,  1-16). 
The  testimony  shows  that  these  rates  as  applied  tu  the  longer 
hauls  to  the^  loiiger-distauce  points  yield  the  carriers  a  ruinu- 
nentiion  in  excess  of  operating  expenses  and  fixed  charges. 

The  rates  for  the  haul  from  eastern  seaboard  cities  through 
Chattanooga  and  310  miles  on  to  Memphis  are  lower  tlian  for 
the  shorter  liaul  to  Chattanooga.  For  example,  the  class  1  rate 
from  New  York  to  Mcm|Dhis  is  100  cents  as  against  a  rate  of 
114  cents  to  Chattanooga.  The  testimony  is  that  if  this  i-ate 
of  100  cents  were  applied  to  the  shorter  haul  to  Chattaiiooga 
"it  would  not  be  unrcmunerative."  The  Memphis  rail  rates 
are  made  with  a  view  of  meeting  competiliuu  by  the  Mississippi 
river  on  which  Memphis  is  located. 

The  rates  from  eastern  seaboard  cities  by  ocean  to  Norfolk 
and  thence  by  raU  to  Kvansville  aro  lower  than  the  rates  to 
Chattanooga.  For  example,  the  class  1  rate  by  tliat  route  to 
EvansvUle  is  73  cents  per  Uumlred  pounds.  The  class  1  rale 
by  that  route  to  Chattanooga  is  *1.14,  41  cents  higher  than  the 
Evansville  rate.  The  testimony  tends  to  show  that  the  73-cent 
rate  08  applied  to  the  haul  to  Evansvillo  is  reasonably  remunera- 
tive and  it  is  tcstifiHl  that  tlio  saiuo  mtc  as  applied  to  the  luml 
to  Chattanooga  "  would  yield  more  than  the  cost  of  Iranspoi'la- 
tton  to  Chattanooga." 

5.  The  Chattanooga  rates  from  eastern,  seaboard  cities  yield 
rates  per  ton  [ki-  uiili:  mucli  greater  llian  —  in  some  instances 
more  than  double  —  the  average  receipts  per  ton  per  mUe  of  the 
principal  defendants,  of  roads  throughout  southern  territory  and 
of  roads  throughout  tlie  United  States. 

6.  The  rates  in  question  from  New  York  and  other  eastern 
^ealxtanl  cities  to  Cliattanooga  were  estnhHsluxl  by  the  mads  as 
members  of  the  Southern  Itailway  &.  Steamship  Association,' 

1  Vid«,  p.  P6,  Mvpm. 


and  ore  still  with  immateriAl  exceptions  matntained  as  origi- 
nally fired.  The  Southern  Railway  i  Sioaiuship  Association 
ceased  to  exist  under  tbat  name  in  about  1895,  bnt  it  was  suc- 
ceeded by  the  Soutbem  States  Freight  Association,  which  in 
turu  was  succeede*!,  May  I,  1897,  by  the  Southeastern  Freight 
AasocialioQ.  The  existing  association  namea  rates  and  fixea 
classifications  through  joint  cummittees,  each  rood  having  a, 
represeutatire  on  tlie  committee,  and  the  rates  are,  as  a  nile» 
coDourred  in  and  maintained  as  under  the  Southern  Railway  & 
Steanisliip  ARsocialinn^  altliongli  the  succeeding  association  has 
not  the  power,  which  the  Southern  Railway  &.  Steamship  Asso- 
ciation had,  of  enforcing  the  maintenance  of  rates  hy  fines.  The 
roads  not  belonging  to  the  association  conform  to  the  association 
rates.  The  Chattanooga  rates  as  now  fixed  have  been  in  force 
more  than  18  yeans  and  were  established  long  before  the  Soutb- 
em Railway  •&  Stenmship  Association  was  dissolved. 

7.  In  establishing  rates  from  eastern  seaboard  cities  to 
Chattanooga,  the  Southern  Railway  &  Steamship  Association 
gn>u{ied  Chattanooga  with  the  following  cities  and  towns  and 
per)ia(]8  olherH,  to  wit:  Dalton,  Rome,  Atlanta,  Americus, 
Athens,  Columbus.  Foit  Gaines  and  GrifHn,  in  the  State  of 
Georgia;  Huntaville.  Decatur.  Sheffield.  Tuscumbia.  Florence, 
Gadsden,  Oxfoni,  Talladega,  Anniston,  Birmingham,  Opelika, 
Montgomery,  Selma  and  Eufaula,  tn  tlie  State  of  Alabama  and 
Meridian,  in  the  State  of  Mississippi.  The  sea  and  rail  ratea 
to  all  these  points  are  the  same  as  to  Chattanooga,  although 
many  of  them  are  longer-distance  points  from  the  east  than 
Chattanooga  and  the  liaul  to  them  is  through  Cliattamx^^  for 
example,  Uuutsville,  Decatur,  Florence,  Tuscumbia  and  Shef- 
field. The  sea  and  rail  rates  are  the  nites  by  ocean  to  Norfolk, 
Pinner's  Point,  Charleston  or  Savatmah  and  ihenre  by  rati,  and 
arv  the  mtes  rnmplnined  of  in  this  case.  The  bulk  of  the  traffic 
to  rhnuaiu>og.i  mid  the  Clmtlanooga  group  comes  by  these  sea 
and  rail  lino«  u»d  llieae  sea  and  rail  rates  are  applied  to  that 

iHRci.  Of  tW  cities  and  towns  named  abo^-e  as  beJonirfng  to  the 
Uttooga  gRMip,  Dalton.  Rome.  Atlanta.  Ameiicu;.  Athens, 
mbua,  GtitVm.  Annistou,  (tadMlen,  Uxford,  Opelika  and 
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EufAuIa  have  higher  all  rail  clafls  rates  than  Chattanooga  —  their 
all  rail  rates  en  the  six  numbered  olassea  being  as  follows: 


1 

9 

3 

4 

5 

• 

ise 

10« 

06 

81 

66 

M 

The  all  rail  rates  to  the  other  points  in  the  group  are  the 
same  as  to  Chattanooga. 

It  IB  claimed  and  the  testimony  is  to  the  effect  that  a  reduc- 
tion in  the  rates  to  ■Chattanooga  would  necessitate  a  reduction 
in  the  rates  to  all  the  points  in  the  same  group  with  Chatta- 
nooga) as  without  such  reduction,  Chattanooga  would  be  given 
an  unjust  advantage  in  rates  over  those  points. 

8.  Nashville  is  situated  on  the  C'umberland  river  and  is 
reached  hy  the  T-ouisville  &  Niwlivilk  mad,  the  N'ashvillc, 
Chattanooga  Ji;  St.  Louis  Uailway  and  the  Tennussee  Central 
Railroad . 

Chattanooga  is  located  on  the  Tennessee  river  and  in  reached 
by  the  following  nine  origiNally  independent  railroads,  to  wit: 
The  Cincinnati  Southern  Haihvay ;  the  Southeni  Railway;  the 
Georgia  Division  of  the  Southern  Kailway ;  the  Western  &  At- 
lantic liailroad ;  the  Chattan<)oga,  Rome  &  Southern  Hailroad; 
the  Chattanooga  Southern;  the  Alabama  (ireat  Southern;  the 
Memphis  &  Charleston  Railroad  ;  and  the  Nashville,  Chatti^ 
nooga  &  St.  Louis  Uailway. 

These  nine  roads  are  now  ojwrated  by  about  four  distinct 
companies  or  systems. 

9.  In  the  former  cnt^^e  the  only  lines  involved  were  the  direct 
lines,  all  rail  or  sea  and  mil,  to  Chattanooga  and  through  ('Imt- 
tanooga  to  Nashville,  and  the  order  of  the  Commission  related 
to  rates  over  those  lines  alone.  The  lines  involved  under  the 
complaint  in  the  present  case  are  the  lines  from  New  York  and 
other  onstern  Bealxiard  cities,  either  all  rail,  or  sea  and  tail,  ma 
Norfolk,  Charleston  or  Savnnnali,  t'O  Chattanooga  and  through 
Chatt&nocga  to  Xa.sliville,  and  also  the  lines  via  Cincinnati  to 
Chattanooga  and  to  Nashville. 
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The  short  all  rail  line  from  New  York  via  Cincinnati  to 
Naslivillc  is  mnde  up  of  the  Peiinsylvftnift  Railroad  from  New 
York  to  Cincinnati  and  the  Loultville  it  Nashville  tx>ad  from 
Cincinnati  to  Nashville,  and  is  1058  miles  in  length. 

The  short  all  rail  line  from  New  York  to  Chattanooga  is  by 
the  Pennsylvania  Railroad  from  New  York  to  Alexandria,  the 
Southern  Railway  from  Alexandria  to  Lynuhbm-g,  the  Norfolk 
&  Western  ItiiiUvay  trvm  I-ynchhurg  to  Bristol  and  the  Southeni 
Railway  from  [irisLol  to  Cliattunuoga,  and  is  B4()  miles  in  length. 

The  excess  of  the  distance  by  the  above  line  rta  ('incinnati 
to  Nashville  over  the  above  line  tfl  Chattanoogu  is  212  miles. 

The  short  all  rail  line  from  Now  York  via  Chattanooga  to 
NaahviUe  is  by  the  line  al>ove  given  to  Chattanooga  and  thence 
over  the  Nashville,  Chattanooga  &  St.  Louis  Railway  151  miles 
on  to  Nashville.  Dy  this  line  and  by  all  lines  through  Chat- 
tanoog.^  to  Nashville,  Nashville  is  the  lougeixlistance  point  by 
151  miles.  •  • 

10.  The  Louisville  &  NasbviUe  Railroad  Company  owns  and 
operates  the  road  from  KvansvUle  to  Nashville  and  the  road 
from  Cincinnati  through  Louisville  to  Nashville,  and  is  paj-t  of 
the  short  through  line  from  New  York  and  other  eiwtern  sea- 
board cities  via  Cincinnati  to  Nashville.  It  also  opcraUi^  jointly 
with  the  Atlantic  Coast  Line-  RaiUoHd  the  road  from  Augusta 
to  Atlanta,  Georgia^  aitd  it  owns  a  majority  of  tlie  capital  stock 
of  the  Nashville,  Chattauooga  &  St.  Louis  Railway  Company, 
which  latter  road,  having  leased  the  Western  &  Atlantic  ex- 
tending from  Atlanta  to  Chattanooga,  operates  the  line  all  the 
way  from  Atlanta  through  Chattanooga  to  Nashville. 

The  Louisville  &  Nashville  ro.vl  hy  virtue  of  its  ownership 
of  a  majority  of  the  stock  of  the  Nashville,  Chattanooga  &  St, 
Louis  Railway,  can  name  the  entire  board  of  directors  and  has 
the  power  to  control  the  operations  of  the  latter  road.  If  com- 
petition of  the  Nashville,  Chattanooga  &  SL  Louis  Railway 
Com[>any  with  tlie  Louisville  &i  Nashville  Kailroud  Company 
on  traffic  from  the  east  to  Nashville  should  for  any  reason  be- 
come objectionable  to  the  Louiaville  &  Nashville  road,  it  pos- 
sesses the  power  to  control  or  put  an  end  to  that  competition. 
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The  two  roads,  liowever,  hare  separate  and  distinct  corps  of 

oHioera  and  euipluyees  and  appear  to  bu  in  active  competition 
for  traflic  from  eastern  seaboard  cities  to  Nashville.  The  Louis- 
ville &  Nashville  road  has  no  interest,  as  stockholder  or  otliep- 
wise,  in  any  railroad  cast  of  Augusta  or  in  any  ocean  steamship 
company  whose  vessels  ply  from  South  Atlantic  poi'ts  to  New 
York  Hn<L  other  eastern  scidMiard  cities.' 

Tlie  coinpetittun  of  the  Nashville,  Chattanooga  &  St.  Louia 
KaJlway,  as  a  member  of  the  lines  through  Chattanooga  to  Nash- 
ville, with  the  Louisville  &  Nashville  Hailroad,  as  a  member 
of  the  lines  through  Cincinnati  to  Nnshville,  for  traffic  from 
eastern  seaboard  cities  to  Nashville  dues  not  afiect  the  rates 
to  Nashville.  The  rates  of  the  lines  through  Chattanooga  and 
through  Ciucinmati  are  the  some  and  have  l>ecn  the  same  as  now 
for  a  long  period  of  time.  There  is  active  competition  between 
tlie  two  setii  of  lines  for  IjusiiicBa,  but  that  eojnpetiiioii  is  at  the 
*"  e*tabli»hed  rateM."  Tliere  has  been  no  competition  affecting 
rates  since  the  rates  were  established  by  the  Southern  Kailway 
&  Steamship  Association  more  than  18  years  ago.  • 

11.  By  steamboats  operating  on  the  Cumberland  river  and 
connecting  with  Ohio  and  Mississiiipi  river  boats,  Nashville  has 
water  eommunication  with  Cincinnati,  Louisville,  Evansville, 
Brookport  or  Paducah,  and  Cniro. 

The  Cumberland  river  is  navigable  from  7^  to  10  months 
in  the  year,  an  average  of  about  8^  months.  On  shipments 
by  the  Ohio  and  CumbcrlaiKl  rivers  from  Cincinnati  to  Nash- 
"^dlle,  the  traffic  is  tnuisferred  from  the  Ohio  river  boat  to  the 
Cumberland  river  boat  at  Evans^'ille  or  I'aducab. 

The  distance  from  Cincinnati  to  Nashville  by  the  Ohio  and 
Cumberland  rivers  is  690  miles  and  by  all  rail  (the  Louisville 
As  Nashville  mad)  295  miles.  From  Evansville  to  Nashville  by 
river  the  distance  is  840  miles  and  by  rail  154  miles.  The  time 
by  boat  from  Cinoinnati  to  Nashville  is  6  days,  and  for  the 
roxmd  trip  12  days.  The  time  from  Evansville  to  Nashville  \a 
^  days  and  for  the  round  trip  about  6  dap. 

>  The  AtUnUo  Coast  Lliie  hu  Binoo  th«n  absorbed  tbe  entire  LooisvlUe  ud 
SubTlll«  Bysteu.  —  Br>, 


There  is  no  material  amnant  of  traffic  from  New  York  and 
other  eastern  seaboard  cities  wKich  moves  to  Nashville  hy  boat 
on  the  Cuiiibt-rland  river.  There  are  no  through  riitea  pub- 
lished or  agreed  ujwn  from  eaatcm  Reaboard  cities  by  tail  to 
Cincinnati  or  Evansvillc  and  tlience  by  river  to  Nashville,  and 
there  never  have  been  such  through  ral^s.  The  boat  lines  from 
Cincinnati  and  from  Evansville  to  Nashville  have  no  published 
rates.  The  largest  business  done  by  boat*  on  tlie  Cumberland 
river  from  Ohio  river  points  to  KashvIUe  is  the  grain  business. 
The  bulk  of  the  traffic  besides  grain  transported  on  the  Cum- 
berland river  from  Evansville  to  Nashville  fonsists  uf  buckets 
brooms,  sieves,  wooden  wan',  mohwses  and  glucose. 

The  nwl  lines  have  great  advantages  over  the  river  lines  and 
merchants  much  prefer  the  former.  It  is  only  when  the  rail 
rates  are  excessive  or  unreasonable  that  they  resort  to  the  river. 
And  the  goods  and  commodities  shipped  by  Nasb\iUe  mei^ 
chants  by  river  to  Nashville  are  for  the  most  part,  if  not  entirely, 
traflic  as  to  which  time  is  not  an  element  of  importance.  The 
risk  by  river  is  greater  than  by  rail  and  river  traffic  from  Cin- 
cinnati to  Nashville  is  insured. 

Since  the  advent  of  railways,  the  biuiness  of  river  linos  on 
long  through  hauls  has  almost  entii'cly  r'ea.<!.e<l  ami,  aithouj^h  the 
rail  rates  from  Cincinnati,  lyouisville  and  Evansville  to  Nash- 
ville are  much  higher  than  the  river  rates,  the  railroads  get  all 
but  an  inconsiderable  portion  uf  tlie  business. 

Nashville  merchants  testify  tliat  they  have  the  Cumberland 
river  to  rely  upon  for  protection  from  exeeasive  rates  by  rail 
and  that  a  material  increase  in  tlie  present  rail  rates  would  force 
them  to  resort  to  a  large  extent  to  the  river  line. 

Before  the  rail  line«  were  completed  bo  Nashville,  traffic  came 
from  eastern  seaboard  cities  by  the  Pennsylvania  Railroad  to 
Pittsburg  and  thence  by  the  Ohio  and  Cumberland  rivers  to 
Nashville,  but  there  were  no  through  rates  and  no  through 
billing. 

The  Nashville,  Chattanooga  &  St.  Louis  road,  connecting 
Chattanooga  with  Nashville,  was  completed  in  1854,  five  years 
before  the  completion  of  the  Louisville  &  Nashville  road  to 
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Nashville.  The  construction  of  the  former  road  commenced  at 
Niishvillc  and  extended  east  to  C-'hattonooga.  After  it  had 
been  completed  as  for  cast  aa  Stevenson,  a  point  SS  miles  from 
Chattanoof^a,  rates  were  ma<le  from  New  York  for  the  trans- 
portation of  traffic  na  CharlDston  to  Chattanooga,  thence  hy  the 
Tennessee  river  to  Caperton's  Landing,  thence  4  miles  by  wagon 
to  Stevtnson  and  tlience  bj*  rail  to  Nashville.  The  first  through 
rates  from  the  east  to  Nashville  wore  mod>o  over  this  line  through 
Chattanooga. 

The  testimony  ts  that  «-hen  the  Nashville,  Chattanooga  & 
St.  Louis  road  was  comi^leted  from  Nashville  to  Cbatlannoga 
the  competition  it  met  on  traffic  from  ttie  east  to  NaMbville  was 
that  of  tlie  Cumbei'larid  river,  and  that  when  the  LouisvUle  & 
Nashville  ruad  was  subsequently  completed  from  Cincimmti  to 
Nashville  the  Cumberland  river  competition  was  "  trMisforred  " 
to  that  road,  and  the  Nasliville,  Chattanooga  &  St.  Louis  mad 
had  to  meet  the  rates  of  tlmt  road  thus  iiitlucnced  by  Cumber- 
land river  com]>etition. 

The  Cumberland  river  is  stat-ed  by  defendants'  witnesses  to 
be  and  to  have  been  the  controlling  competitive  force,  or  in  the 
[langu^e  of  a  witness,  the  *' common  enemy,"  which  the  rail 
lines  from  the  east  lo  Nashville  have  to  meet;  and  that  because 
of  tbbt  competition  by  the  Cumberland  river  the  Nashville 
rates  even  before  the  completion  of  the  roads  to  Nashville  were 
lower  than  the  Chattanooga  rates.  It  is  to  be  noted  that  at 
that  time  and  until  a  compuratively  recent  period,  the  Ten- 
messee  river  was  not,  as  it  now  is  by  the  completion  of  tlie 
canal  through  the  Mussel  Shoals  referred  to  in  the  next  sub- 
di\'ision  of  this  report  and  opinion,  opened  up  for  continuous 
transportation  from  Chattanooga  to  the  Ohio  river. 

Nevertheless,  upon  all  the  evidence  in  this  ca.se  and  our  gen- 
eral knowledge  of  the  situation,  we  are  convinced  and  find 
tliat  the  rates  accepted  for  the  transportation  of  ea«tcm  mer- 
chandise to  Nashville  are  not  forced  upon  the  carriers  by  wat«r 
competition  for  that  trntlic.  The  competition  which  the  lines  via 
Chattanooga  meet  is  distinctly  the  com|H!tition  of  the  trunk  lines 
and  the  Louisville  &  Nashville  road  whose  northern  termini 
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are  as.  points  oo  Um  Obio  tXTcr;  it  icsolu  {mm  the  fact  that 
the  Trunk  Line  fauift  oC  xalM  w  loBg  ago  exteoded  to  Nush- 
Tille.  in  lliB  I  miBurfinn  ««  rrpeat  the  finding  in  the  former 
ewe,  as  f oUows : 

TW  rrnw  ntmt  are  dow  eomtmitnlbfy  Inrwr  Ihsa  Ibe  rmll  r»t«B,  and 
MOR  or  Imp  el  Um  tatai  (laAe  gwa  b/  «>*«■';  bat  tfe  thnngh  buUDum 
fraoi  AUitif  gtrie«>  flkviag  tke  toaet  Aa— w  and  ooot  of  brsaking  hnlk 
•t  Chyitittari,  wooM  coatitinr  to  go  hj  nH^  in  our  jwlgineat,  «ren  if  tlio 
dilfritr  bttwwn  bud  aad  waMr  raM»  ««n  ■alorimllj  grestor  ttuui  it  '%» 
mm.  TW»  Biighft.  at  eoana,  Iw  aad  aa  advaaee  la  nil  rates  that  ship* 
laiiili  from  ibv  «aA  wwild  taks  the  vabr  ivate  from  Cinrtnnatt.  What 
aaiottnt  of  diiIef«Qc«  woaU  ptodaea  llni  niotl  il  u  impnasible  to  ilctcr- 
nda*  Irom  Ibt  lastiiaoav ;  bat  mt  Sod  tbki  atdi  difarenet  might  hv  sub- 
•UBtiallj  gnsav  thaa  it  is  at  pcM»t  witlwat  iaifartanl  effect  apon  the 
railroad  tonaage  frirnt  the  «ast,  and  thai  Um  through  rate  ta  NaahvUle  is 
ia  DO  svnse  controlWI  bj  water  «>oiii|wUti«D  at  that  punt,  either  actually 
euoDuutetvd  or  ocriuiuljr  appr«>brudcd- 

12.  By  means  of  boats  on  the  Tenueesee  river,  ChAttanooga 
now  has  continuous  water  transportation  from  Chattauouga  to 
Paducah  at  tlie  confluence  of  tho  Tennessee  and  Ohio  rivers  and 
to  Ohio  and  Missisiiippi  river  points,  St.  I^ouis,  Cairo,  Evans- 
Tille,  IjOuisviUe  and  Cincinnati.  The  Tennessee  river  is  navi- 
gable from  Chattanooga  to  the  Ohio  river  from  8  to  10  months 
during  the  year,  an  average  of  9  mouths.  The  distance  by  the 
Tennessee  river  from  Paducah  to  Chattanooga  is  464  miles 
and  it  takes  fram  3  to  4  days  for  a  boat  to  go  from  Paducah  to 
Chattanooga. 

Whea  UiB  complaint  in  the  former  case  before  the  Commia- 
sion  was  filed.  continuouH  transportation  by  the  Tennessee  river 
from  Chattajiooga  to  Padnoah  and  tlie  Ohio  river  was  inter- 
rupted by  the  Mussel  Shoals.  A  canal  was  then  being  built  by 
the  goveniiiieiit  tlirough  the  shoals  and  it  was  opened  in  No- 
Tombor,  1890.  Since  tliat  time  it  hns  been  maintained  "in  a 
state  of  efficiency  and  readiness  for  use  throughout  the  entire 
year,  and  thnre  has  Ijeen  a  steady  annual  increase  in  tlie  num- 
ber of  veswels  pa-ssiiig  through  the  canal."  {Annual  Report 
upon  Improvomonta  of  Tennessee  river  by  the  United  States 
Chief  of  Engineers  for  the  year  1901,  p.  466.) 
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The  boats  on  the  Tennessee  river  running  from  Chatttinooga 
iu  Flurence  anil  Paducah  have  inci'eased  from  10  ui  ltJ90  to 
64  iu  1899,  atiil  tbe  tommgo  of  ti'aflic  has  iiicrvused  from  78,820 
tons  in  1802  to  253,340  tons  in  1899. 

Tli«  bulk  of  the  tniflic  from  New  York  and  other  ea&tfirn  sear 
board  cities  to  Chattanooj^  is  nhippcd  by  ocean  to  Norfolk 
and  thence  bj  rail  to  Ctialtanooga,  but  shipment  from  thase 
cities  to  Cincinnati  or  Padiicah  and  Ihoiice  by  river  to  Chat- 
t&nooga  is  practicable.  Such  shipments  are  made  but  not  to 
any  materiat  extent  in  consequence  of  the  great  advantaf^e  of 
the  direct  all  rail  or  rail  and  ocean  lines  I'lVi  Norfolk  to  Chat- 
tanooga. 

A  large  proportion  of  the  business  of  boats  on  the  Tennes- 
see river  originates  in  ('liicago,  St.  Louis  and  Louisville  and 
there  i&  a  considorublo  tonnage  of  traffic  from  Citiciuiiati  and 
Kvansville.  TrafTic  fioni  Cincinnati,  l^ouisville  and  Kvansville 
is  transferred  at  Paducah. 

In  order  to  protect  themselves  from  excessive  rates  by  rail 
and  to  meet  the  discriminatinn  in  rates  against  Chattanooga  and 
in  favor  of  Nashville,  the  Chattanooga  merchants  have  cstab- 
lishe<l  a  boat  line  on  the  Tennessee  river  operating  between 
Chattanooga  and  Paducah  and  points  on  the  Ohio  river.  The 
steamer  Avalon  of  this  line  has  a  tonnage  of  305  tons  and  from 
February  6  to  July  4,  1901,  it  made  15  round  trips  through 
the  Mussel  Shoals  to  Paducah  carrying  674  passeugei^  and 
8,557  tons  of  freight.    Ttiis  steamer  also  goes  to  Cairo. 

The  principal  tmffic  transported  on  the  Tennessee  river  con- 
sists of  general  morehan4liAe,  lumber,  hay  and  grain,  cotton  and 
cotton  seed,  flour,  peanuts,  produce,  fertilizers,  live  stock,  logs 
and  wood,  railroad  ties,  staves,  stone,  sand  and  gravel.        " 

13.  Chattanooga  is  entitled  to  the  benefit  of  low  Trunk  Line 
I  jBtea  to  Cincinnati  and  has  it  to  practically  the  same  extent  as 
^EKashviUe.  The  diffcwnce  in  rates  between  the  two  cities  begins 
at  Ctnciunati  and  i-esults  from  the  higher  rates  charged  by  the 
Cincinnati,  New  Orleans  &  Texas  Pacific  road  from  Cincinnati 
to  CbattamM)ga  than  are  charged  by  the  LouisviUe  &■  Nashville 
lOttd  from  Cincinnati  to  Nashville. 
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If  the  proportions  of  the  Cincinnati,  New  Orleans  &  Texan 
Paeifio  rniul  from  Ciuuiiiiiati  to  ChntUnooga  were  reduced  so 
as  tu  make  them  nob  higher  tha^  the  proportions  of  the  Louis- 
ville  &  Naahs-ille  road  from  Cincitmati  to  Nashville,  the  Chat- 
tanooga rates  would  be  about  as  high  as,  or  not  materially  dif- 
ferent from,  the  Nashville  rates  from  the  eastern  seaboard  citiefl. 
Tlie  distance  by  the  Cincinnati.  New  Orleans  &  'I'exas  Pacific 
road  from  Cincinnati  to  Chattanooga  exceeds  the  distance  by  the 
Louisville  it  Nashville  road  from  Cincinnati  to  Nashville  by 
about  37  miles.  It  is  testified  that  this  "slight  diffcrencvr"  in 
distance  is  immaterial  and  had  nothing  to  do  with  fixing  the 
rates. 

Some  tratTic  from  the  east  comes  to  Chattanooga  via  Cincin- 
nati, but  the  most  i>f  it  comes,  as  before  stated,  i*ia  the  Virginia 
ports,  Norfolk  and  Newport  News*  and  the  direct  short  rail  linea 
to  Chattanooga. 

There  is  no  evidence  that  any  tniftic  from  the  east  comes  to 
Chattanooga  via  Cincinnati  and  Nashville  or  via  Evansville  and 
Nashville. 

14.  Trunk  Line  territory  proper  lies  east  of  the  Mississippi 
and  north  of  the  Ohio  and  Potomac  rivers  and  Southern  terri- 
tory is  that  east  of  the  Mississippi  and  snnth  of  those  rivers. 
Nashville,  as  well  as  Chattanooga,  is  in  Southern  territory,  but^^ 
Nashville  is  not  as  far  removed  from  Trunk  Line  territory  iu^H 
Chattanooga.    Nashville  by  the  Louisville  &  Nashville  mad  is  ^ 
155  miles  from  Trunk  Line  territoiy  at  Evansville,  185  miles 
at  Louisville  and  301  miles  at  Cincinnati.    Chattanooga  hy  the 
Cincinnati,  New  Orleans  &  Texas  Pacific  Railway  is  338  miles 
from  Trunk  Lino  territory  at  Cincinnati  and  by  the  l^ouisville 
&  Nashville  mad  via  Nashville  is  806' miles  at  Evansville. 

Because  of  the  greater  density  of  population  and  greater 
volume  of  traflic  in  Trunk  Lino  territory  than  in  Southern  ter- 
ritory, the  rates  charged  by  the  Trunk  Line  roads  can  be  and 
are  made  lower  than  in  Southern  territory. 

The  transportation  by  the  Ixtuisville  &  Nashville  road  of  east- 
em  traffic  from  Cincinnati  to  Nashville  is  through  Soutliem 
territory,  but  the  rates  charged  by  that  road  for  the  portion  of 
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{"he  through  haul  from  Cincinnati  t<t  Nashville  are  practically 
extt-uttiuus  u£  Trunk  Lioe  i'at«s,  Ihe  rat«  pvr  tun  per  uiile  under 
|,thuso  rat«8  beiug  about  the  same  us  the  rate  per  ton  per  mile 
under  the  Trunk  Liut)  rateti  from  the  ea»t  to  Cincinnati,  .  .  . 
The  through  ratfls  from  New  York  ami  other  eastern  eitiea  via 
Cincinnati  to  Nashville  are,  in  the  language  of  the  witnesses, 
**prorated  all  the  way  to  Nashville,"  while  the  through  rates 
via  Cincinnati  to  Cliattanooga  ai'e  not  promted. 

15.  Naahville  cumpetes  with  Cincinnati,  L.ouiB\'i1le,  Evans- 
TJlle,  Paducah,  Cairo  and  Mi-niphis,  in  territory  between  Naah- 
TiUo  and  those  cities.  Cincinnati,  l^ouisvillo  and  Evansville 
are  shoi'teinlistunce  puhita  Uian  Nashville  frum  eastern  seaboard 
cities  by  the  direct  rail  or  rail  and  water  lines  and  their  rates 
arc  lower  than  the  Nashville  rates. 

Any  material  adviince  in  the  Nashville  rates  would  injure 
Nashville  in  that  couipi-tition  mid  would  also  increase  the  river 
bu£iuess  un  tlio  Cumberland  river. 

III.  Kashviile  also  cunipetcH  with  Chattanooga  in  territory 
between  Nashville  and  Chattanooga  on  the  line  of  Uie  Nashville, 
Chattanooga  &  St.  Louis  Kuilway  and  in  territory  south  and 
west  of  Chaltt\nooga  in  Tennessee,  Georgia  and  Alabama  on 
the  Memphis  i^  Charleston,  Alabama  Great  Southern,  Wtwitern 
&  Atlantic  and  other  ronds. 

On  tlie  line  of  the  Nashville,  Chattanooga  &  St.  Louis  Rail- 
way between  Nashville  and  Chattanooga,  Nashville  baa  the  ad- 
vantage in  rates  over  Chattanooga.  The  combinations  of  the 
through  rates  on  class  1  goods  from  Now  York,  for  example,  to 
Chatt^muDga  with  the  local  rat«s  frum  Chattanooga  to  stations 
on  the  Nashville,  (!hattanooga  &  St.  Louis  Railway  between  Chat- 
tanooga and  Nashville,  exceed  ti)  a  material  cKtent  Uie  com- 
binations of  the  through  rates  to  Nashville  with  the  local  rates 
from  Nashville  to  those  stations,  and  Chattanooga  merchanta 
testify  that  they  cannot  sell  goods  shipped  from  the  east  on 
terms  of  equality  in  competition  with  Nashville  merchants  in 
territory  we*t  of  a  point  30  miles  from  Chattanooga  and  121 
miles  from  Nashville  on  the  Nashville,  Chattanooga  S:,  St. 
Louis  Railway  and  that  they  are  forced  to  aell  at  ft  much  less 
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profit  in  that  territory,  if  they  sell  at  all,  than  Nashville  mer- 
ohants  realize. 

The  Noahviile  merchants  also  have  a  material  advantage  in 
rates  over  Chattanooga  merchants  in  territory  west  of  Chat* 
tunooga  on  the  Mempliis  Ic  Charleston  (now  Southern)  road 
and  at  a  number  of  poinU  on  the  roads  south  of  Chattanooga 
in  Georgia  and  Alabama  much  nearer  to  Chattanooga  than  to 
Nashville. 

The  testimony  of  a  large  number  of  Chattanooga  mei-chanta 
was  taken,  and  it  bIiows  that  the  growth  of  Chattanooga  and 
her  murciuitite  business,  jjarticularly  *'jubbiijg  buitiuvsa,"  have 
been  greatly  retarded  by  the  materially  higher  rates  from  ttie 
east  to  ChuttanuogH  than  to  Nnshville. 

At  the  time  when  the  lower  rates  from  the  east  to  Nashville 
than  to  Chattanooga  were  established,  Chattanooga  was  a  small 
town  with  only  one  partially  wholesale  house,  while  Nashville 
had  12  or  IS  wholesale  houses.  Nashville  was  then  recognized 
as  the  distributing  point  for  the  section  of  country  up  to,  if 
not  including,  Chattanooga.  The  situation  in  tliis  respect  haa 
changed.  It  is  conceded  that  Chattanooga  is  now  entitled  to 
recognition  and  treatment  as  a  distributing  center,  that  her 
"shipping  facilities  are  superior  to  those  of  either  ^'ashville  or 
KnoxvlUu  "  and  that  "  taking  into  account  the  claims  of  those 
cities,  the  legitimate  trndc  of  Chattanooga  covers  a  strip  of  ter- 
ritory extending  northeast  and  southwest  a  distance  of  about  200 
miles  in  Imiglh  hy  about  126  miles  in  widtli." 

At  the  same  time,  we  are  constrained  to  fmd,  as  a  deduction 
Irom  the  foregoing  and  other  facts  appearing  in  the  record,  that 
the  circumstances  and  conditions  under  which  this  eastern 
tmfiic  is  carried  to  NashviUe  ai-e  not  aubstjintially  similar  to  the 
oirou instances  and  conditions  under  which  the  same  trallic  iai 
carried  to  Chattanooga.  The  lower  rates  to  Nashville  via  the 
Ohio  river  gateways  «re  not  made  or  controlled  by  the  linos 
operating  via  Chattanooga,  and  the  latter  are  under  compulsion 
to  meet  those  rates  or  forego  participation  in  tlie  traffic  from 
the  eastern  seaboai'd  to  NashviUe. 
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Conchmona 

le  lacts  appearing  in  the  preKeiit  case  are  not  materially  dif- 
ferent from  those  disclosed  in  the  forrnor  proceeding.'    Whilo 
minor  changes  hnve  taken  place  since  the  prior  investigation, 
the  aaJient  features  of  the  situation  remain  practically  unaltered. 
It  ia  clear  now  as  it  was  then  tliat  tlie  lower  rates  from  eastern 
^Aeaboanl  ciiiea  to  Nasliville  than  to  Chattanooga  give  Nashville 
merchants,  on  traffic  from  these  cities,  an  advantage  over  Chat^ 
tanooga  merchants  ui  territory  which  may  be  said  to  be  nat- 
urally trihutarj'  to  Chattanooga ;  it  is  equally  clear  that  this 
disparity  in  charges  has  its  origin  and  alleged  justification  in 
differences  of  circumstances  and  conditions  which  hare  existed) 
in  substantially  the  same  form  for  many  years.    In   its  prao-' 
tieal  aspectti  tlio  pmhleni  has  not  boon  giinjilificd  by  lapse  of 
time,   while  ihe  law  from  which  tlie  C'oinniissioti   derives  its 
authority  has   mcanwhilti  reeuivud   repeated  luu)  binding  cnn- 
strucUon.    The  theory  upon  which  our  fonner  ruling  was  Iwiscdj 
has  been  declared   unRound,  and  it  is  obviously  our  duty  toi 
test  the  facts  presented  in  this  case  by  the  law  m  it  has  beea^ 
interpreted   for   onr  guidance.    If  these  fact*  do  not  show  a 
violation  of  the  regulating  statut«,  as  that  statute  has  been  con- 
!  Btme<1,  we  should  so  decide,  whatever  appears  to  be  the  injustice 
suffered  by  Chattanooga,  since  the  making  of  an  order  which 
vould  not  be  enforced  by  the  courts  would  be  useless  and 
no  warranted. 

In  the  light  o£  various  decisions  of  the  Supreme  Court,  and 
LIS  stated  in  the  foregoing  findings,  we  cannot  seriously  doubt 
rthat  the  trallie  in  question  is  r^rricil  to  Nashville  and  Chatta- 
nooga, resiwctively,  under  sulwtantially  different  circumstanceal 
and  conditions.    This  Ijeing  so,   the   action  of  the  carriers  in 
maintaining  a  higher  rate  for  the  shorter  haul  to  Chattanooga 
cannot  be  regarded  as  unla\vful  under  the  fourth  section  of  the 
lict,  or  otherwise  condemned  merely  because  a  lower  rate  is 
p  granted  to  Nashville.    This  question  is  now  so  well  settled  as 
not  to  be  open  to  discussion. 

•  Cf.  lootDole,  p.  *88,  Mupra. 
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to  X^knDn.  WkK  te  Xttb- 

•to  the  MiJftSwi  of  U>a 

I<0iltotUU  Jc  MMhriUe  nMd  from  Cinciafimn  umI  Evaosrille  to 
WwihWIlft.  tlw  cnmpAtiUoB  it  m«t  on  traffic  from  tlie  eut  to  Nasl>- 
filli  WM  ttuU  PUT  the  CDmberiHnd  and  Ohio  rirets;  and  wben 
Um  lyfftiavillft  k.  ViMhville  road  vat  sabMtpientlT  ciMistrttcted 
from  f^'tii'ijiiiinti  t/>  Niwliville,  the  evidence  sbows  tMt  the  compe- 
Utlofi  Mf  tliii  ruralMrland  and  Oliio  riven  was  "  transferred  '*  to 
Ijinl  i"(iil,  iitiil  liiiit  ihr  N'tuhville,  Cb&ltanooga  Af  St  Louia  toad 
liitjl  llii'M  lo  ttifii't  tliu  rates  of  tlie  LouisvUle  &  Nashville  road 
lliiiit  liiltiirriflod  by  rumberland  and  Ohio  river  oonijietitiuQ. 

It.  Ifl  vlthmlly  iitMliajaiti'd  that  N'oshiilte  rates  from  the  eaitt 
UHt  I  III*  rKMiili  \it  tliU  uonijiutitioii,  u<iiiplt>d  with  the  interest  of 
Ol»  l<riiiliivlll«i  iV  Niuhvillo  road  to  maintain  the  commercial 
llii|Niil4iiiitit  lit  NiuhviUii.  The  coiiiputiticm  »t  ('hattanooga, 
wliiilliiM'  ipf  iturrliim  i»r  I'omnierpial  forct-H,  lias  not  beon  eipinlly 
itdiii'llvn,  M  li  avhlont'iid  Ity  the  fnrt  that  it  has  not  reduced 
<'liii(liun"tn»  mlon  tn  Um  h'vul  of  Nashvillu  mtea.  In  deciding 
Ihu  (oiMiiM  i<twi>  ihi<  Supn*n)u  Toiirt  itaid  {Ktst  7Vnn«>8«ci-«  V.  ^ 
ti,  H.  <V.  V.  tnU-rtf,ite  Vmitnfrft  Commiuion,  181  V.  S.  19, 
4A  I.,  wl  Tillt,  )l\  Sup.  Ci.  Kop.  r)l6) : 
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Competition  which  is  real  ftnd  inbstantiftl  und  exercison  s  potetituJ 
ioflueiKw  on  mtxA  to  a  piirticiilar  point,  bring*  into  )>la\  the  diMimilarity 
of  ci re um stance's  aiid  conditio lui  prescribed  by  the  stAtute,  and  jiiHtificH  the 
IfMf.T  chargn  to  llii'  more  distant  and  competltivo  point  than  to  th*"  neaifr 
and  noncompetitive  point,  tnd  fhu  right  is  not  dtHroged  6g  the  mert  fuel 
tktti  inriitrnlaUtf  thr  Irntfr  churff  In  the  eamprtilwe  point  mat)  ttemingttf  gitf  a 
prr/erenct  to  ikat  froirti  ortrf  the  greater  nut  to  t&e  flOncompeJi/iPe  point  mag 
apparent!}/  en^nder  a  ducriminalion  agairul  it. 


The  x>rinciple  or  rule  here  laid  down  would  applj,  aud  was 
evidently  intended  to  apply,  to  a  case  where  both  pointa  a» 
competitive,  but  where  competition  has  resulted  in  lower  rat«9 
to  the  longer-  than  to  the  ahorter-distance  point. 

It  in  Eurther  »liown  that  Na«iliville  competes  with  Cincinnati, 
Louisville,  livanaville.  Cairo  and  other  Ohio  river  points  iu  ter- 
ritory north  and  west  of  Nashville;  that  rates  from  the  east  to 
those  Ohio  river  points  arc  lower  than  to  Nashvilltj ;  that  the 
present  NaHJiville  rates  are  necessary  to  enable  Kushville  to 
engage  in  tliia  eompetition  and  were  fixed,  partly  at  least,  with 
reference  to  that  fact;  that  even  under  these  rates  Nashville  is 
at  a  disadvantage  in  the  greater  port  of  that  territorj-;  and  that, 
therefore,  an  increase  of  Naahvillo  rates  would  place  Nashville 
at  quite  as  great  a  disadvantage  in  comparison  witli  Ohio  river 
points  as  Chattanooga  is  now  under  in  comparison  with  Nash- 
viDe.  In  a  word,  we  regard  it  impracticable  to  relieve  Chat-J 
tanooga  by  advancing  the  Nashville  rates.  ' 

The  whole  case,  theiefore,  comes  to  the  question  of  the  reason- 
ableness of  the  Ciiattaiiooga  rates.  While  there  is  more  or  less 
evidence  of  a  persuasive  character,  standing  by  itself,  that  these 
rates  lire  unreasonably  high,  such  as  the  fact  that  they  are  greater 
per  ton  mile  tlian  ihu  average  of  roads  in  Soinhem  territory  and 
throughout  the  United  States,  and  are  the  same  as  rates  for 
longer  hauls  through  Chattanooga  to  Sheffield,  Tuscuinbia,  Flor- 
ence and  a  few  other  pointa  in  the  same  territory,  with  other 
facts  of  similar  import,  tiie  force  of  this  evidence  is  material!}' 
moflified,  if  not  overcome,  by  the  kindred  fact  tliat  Chattano*^ 
rates  are  do  higher  than  rates  to  Atlanta,  Home,  and  a  large 
number  of  other  places  with  which  Chattanooga  is  grouped. 


ftAILVAT 


TW 


«*|W 


fioM^aad  Aae  »  bo  (BBof  that  Amb  ntn  are 
except  sDch  pcDaf  w  j^pesB  ik  tlii  CMe  lespeet- 

if  Om  wm nntlleniM  of  the  ■»  ate«  »  OaiJiiiiiiim.  The 
fmtt  tiMt  ntes  tor  the  dhatts  hsal  to  ChBttaoee^  ue  higher 

ct«U)  (or  the  Utoger  haol  t&roi^  Chattanooga  to  XasfaTille,  or 
for  the  loflger  hsnl  to  E-ruMTtlle.  does  oot  waznat  the  conelo- 
§itnu  under  the  decteioiit  icfecred  tow  that  the  Cfaattaooogs  races 
an  anreaeonable,  becaiae  the  rates  to  Kashville  and  ETaosriUe 
en  coBtiolled  bj  confietitive  forces  which  do  not  operate  with 
Ufce  eflsot  oo  rates  to  Chartenot^a. 

As  above  indicated,  Chattanooga  is  *•  grouped."  or  classed  for 
rnto-innk iii^  purposeSt  with  Atlanta  and  some  23  other  points 
in  OMir^^iii,  Alabama  and  MlssiHsippi,  all  of  wliicli  lake  the 
■auiB  rates  from  the  east.  It  is  churned  by  the  defeudent  car- 
rifi-M,  and  thitro  ii  no  evidence  to  the  contrary,  that  a  reduction 
nf  thtt  rules  lo  Chattanoogn  would  require  a  rcduclion  in  ihe 
rata*  to  AlliuiUi  and  all  other  points  taking  the  same  rates  ;  that 
ihJH  in  turn  w<mi1<I  re()uiru  a  corresponding  reduction  in  rates 
U)  nthiir  ln(^i)liiir«  outside  tlie  Atlanta  and  Chattanooga  group  ; 
lUid  that,  ill  shorti  the  ultimate  and  necessary  result  would  be 
a  ii'diK^liiiii  ill  DilcH  thnm^'liout  thu  entire  SoutUern  territory', 
wiiJi  u  UDUHuiiuunl  IdMi  (if  levouue  wltiuh  tlie  roada  tiervijig  that 
territory  sru  untihio  to  bear. 

WlinU^vor  may  lx.>  fuiid  of  tliis  contention,  and  we  doubt 
wbutlinr  it  iH  wuU  foiimlod  to  the  extent  claimed,  it  seems 
pluar  thai  a  ruductiou  of  tho  Chattanooga  rates,  without  a  like 
rtnluclitni  in  mtt^s  to  Atlanta  and  the  other  points  with  which 
ChnltaniHign  ih  gn3U|MH],  would  givt>  Chattanooga  an  advantage 
In  whlcli  that  towii  Ib  not  »howti  to  bt*  entitled.  In  that  case  A^ 
InntA  and  othor  distributing  points  would  be  in  much  the  some 
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position  with  reference  to  Chattanooga  that  Chattanooga  Is  now 
with  reference  to  Nashville.  Moreover,  so  far  ns  we  can  see, 
the  facts  in  this  case  which  are  claimed  to  establis})  the  un* 
reasonableness  of  Chattanoogti  rates  wonlf]  apply  with  equal 

;force  to  rates  to  Atlanta  and  other  destinations.  Nor  is  it  other* 
wise  suggested  by  complainant.  Apparently,  therefore,  a  ruling 
that  Chattanooga  rates  are  unreasonable,  and  so  iu  violation  of 
the  first  section  of  the  act,  would  iuforentially  and  in  effect  con- 
deiDU  as  unlawful  tlitt  rates  to  Atlanta  and  many  other  points  of 
importance  which  h;)v»  long  had  the  same  rates  as  Chattanooga. 
Upon  the  facts  now  appearing"  we  are  not  satislied  that  such 
a  ruling  is  warranted.  There  is  mueh  to  induce  belief  that  the 
Chattanooga  rates  are  excessive,  thniigh  to  what  extent  tt  would 
be  difficult  to  determine.  It  is  quite  apparent  that  these  rates, 
to  a  considerable  degree  at  least,  operate  to  restrict  the  com- 
mercial activities  of  Chattanooga,  particxilarly  in  its  competition 
with  Nashville ;  and  there  is  little  reason  to  doubt  tJiat  the 
charges  now  imposed  on  this  eastern  tiaffic  to  Chattanooga  should 
be  mateiially  reduced,  if  that  can  be  done  without  injustice  to 
the  carriers  and  localities  affected  by  a  readjustment.  While 
this  is  undoubtedly  true.  It  does  not  follow  that  tliese  rates  are 
shown  to  bo  unrcasonahlo  within  the  meaning  of  the  first  sec- 
tion of  the  act ;  and  tliis,  it  shmild  be  remeniLei-ed,  is  the  only 
question  we  have  authority  to  decide. 

Itappparsclear  to  ua  that  the  Chattiuiooga  rates  cannot  be  in- 
dependently considered,  even  as  rtspecta  their  reasonableness. 

■They  are  embraceii  in  and  connected  with  a  system  of  equalized 
rates  which  have  been  applied  for  many  years  throughout  an 
extensive  region,  and  are  closely  related  to  rates  in  a  still  larger 
area  comprising  tlie  greater  part  of  what  is  Juiown  as  Southern 
territory.  To  deal  intelligently  with  a  rate  question  of  such 
magnitude  and  complexity  seems  to  require  a  wider  survey  than 

fthis  record  permits.  Impressed  with  this  view,  we  feel  justilJed 
in  deferring  a  final  judgment  until  the  situation  can  he  investi- 
gated in  its  larger  rehitions  and  a  more  confident  basis  found  than 

^how  appears  for  declaring  that  this  comprehensive  system  of 
rates  is  unlawfully*  maintained.    We  do  not  find  or  decide  that 
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these  rat€H  are  reasonable;  we  only  say  tJxat  they  are  not  shown 
to  be  otluM'wiso.  I'pnii  the  facte  iioiiV  presented,  nnd  the  law  as 
it  has  been  interpreted,  we  are  constrained  t«  hold  that  no  vio- 
lation of  the  act  hati  been  cstabliBhed. 

It  follows  chat  the  complaint  will  be  dismissed  without 
prejudice  to  any  future  investigation. 

Clements,  Cbramwat'ow-f,  dissonting: 

I  do  not  agree  with  the  conoluBion  of  the  Commission  dis< 
missing  the  complaint  in  this  case  because  I  believe,  First,  that 
the  rates  to  Chattanoogn  are  shown  to  be  uni-eaMoiiable  ;  and, 
Second,  because  I  believe  the  adjustment  aud  relation  of  rates 
to  C'hattanooga  and  Nashville,  respectively,  are  shown  to  bo 
umliily  preferential  U)  Nashvilhtiuid  prejudicial  to  Cliaitanooga. 
The  gtiueml  tenor  of  the  report  seems  to  this  effect  although 
relief  to  Chattanooga  is  ilenied,  for  ihe  reasons  therein  stateth 

It  is  said  in  the  conclusions  of  the  Commission  that  "there  is 
much  to  indiiue  belief  that  the  Chattanooga  rates  arc  excessive, 
though  to  what  extent  it  would  Ijc  difficult  to  determine.  It  ia 
quite  apparent  that  these  rates,  to  a  considerable  degree  at  least, 
operate  to  restrict  the  commert:ial  activities  of  Chattanooga,  par- 
ticularly in  its  competition  wiih  Nasltville;  and  there  is  little 
x^aason  to  doubt  that  the  charges  now  imposed  on  this  eastern 
traffic  to  Chattanooga  should  be  mateiially  reduced,  if  that  can 
be  done  without  injustice  to  the  carriers  and  localities  affected 
by  a  reatljustnicnt," 

The  original  complaint  of  Chattanooga  was  presented  to  the 
Commission  in  April,  1800.  In  Deeeml>er,  1892,  the  Commis- 
sion, after  hearing  the  case,  partially  disposed  of  the  same  ac- 
cording to  its  interpretation  at  that  time  of  the  long  and  short 
haul  clause,  refitiiring  the  carriers  to  cease  and  desist  from 
charging  more  to  Chattanooga  tlian  to  Nashville,  unless  upon 
application,  as  provided  by  law,  and  upon  hearing  by  the  Com- 
mission, it  should  be  shown  that  a  greater  charge  for  the  shorter 
distance  was  justified.  In  the  report  of  tlie  Commission  at 
that  time  it  was  said  ;  "  Wc  entertain  little  doubt,  tlierefore,  that 
equity  between  slupjier  and  carrier  requires  some  reduction  in 
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the  rates  now  enforced  on  ChattanoDga  traffic  from  Atlantio 
points,  and  are  convinced  of  the  necessity  for  such  a  reduction 
to  secure  relative  justice  between  that  town  and  Nashville.  We 
refniin  from  further  statement  of  the  reastms  which  havw  induced 
this  cuuclusiou,  as  the  amount  to  which  tiie  Chattanooga  rate 
should  be  reduced  will  not  now  be  decided." 

Suit  wns  begun  b}*  the  Commission  to  enforce  the  order  made 
at  that  time,  which,  having  passed  through  the  various  stages 
of  the  several  courta,  was  Anally  dcterniinc<l  by  the  Supreme 
Court  of  tho  United  States  in  ISO!  adversely  to  the  ruling  of 
the  Commission,  which  was  as  stated  under  the  so-called  long 
and  short  haul  provision  of  the  statute,  subject  to  the  right  o( 
the  Commission  to  further  investigate  the  matter  and  determine 
the  questions  involved  accortling  to  law. 
The  present  ccmplaiut  is  substantially  a  continuation  of  the 

[former  one.  but  was  made  and  has  been  heard  in  the  light  of  the 

rinterpretation  of  the  law  by  the  Supreme  Court  in  reepect  to 
the  so-called  long  and  short  haul  rule,  leaving  for  the  de(«nni- 
natiun  of  tho  Commission  the  questions:  First,  tlic  alleged 
nnreasonableneuH  of  tlie  rates  Ut  Chattanooga,  and,  Second,  the 

(ftlleged  undue  and  unreasonable  discnmination  in  the  adjust- 
ment of  the  rates  to  Chattanooga  and  Nashville,  respectively. 
The  ground  upon  which  the  Supreme  Court  overturned  tho 
order  of  the  Commuwion  in  the  former  case  was  that  it  did  not 

iconsider  competition  between  rail  carriers  to  Nashville  and 
competition  of  markets  affecting  the  rates  to  that  place. 

There  arc  three  material  and  important  facts  shown  in  this 
se  which  wei-e  not  shown  before  the  Commission  in  the  former 
case;  to  wit.  First,  that  transportatiun  by  water  is  quite  as 
effective  to  Chattanooga  now  as  to  Nashville ;  Second,  that  all 
of  the  rates  in  question  arc  the  prodnct  of  the  concurrent  or  joint 
action  o(  the  earners  alleged  to  ho  in  competition,  though  in 
fact  not  competing,  as  tn  the  rates ;  but,  on  the  contraiy,  estab- 
lishing the  same  and  maintaining  them  by  a  common  under- 
standing and  cooperation  in  restraint  of  competition  ;  Third, 
that  the  I^uisvillc  &  Nashville  Railroad  Company  controls  the 
Nashville,  Chattanooga  l^^  St.  Louis  Railway  Company  and  its 
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lines  by  the  ownerahip  of  a  majoritj-  of  the  stock  of  the  latter 
company. 

It  is  true  that  some  of  thciie  facte  were  brought  out  in  the  caae 
before  the  Couit  for  the  enforcement  of  the  order  of  tbe  Com- 
missiou  ;  but  the  Supreme  Court  appears  lo  have  held  tlwt  they 
could  not  be  conttidered  by  the  Court  in  upholding  a  decision  by 
the  ConimtJisiou  not  Uiaed  upon  these  fat-Ut  but  upon  an  erro- 
neous inturpretution  of  the  long  and  short  haul  clause  whereby 
matimal  testiniDny  hud  been  excluded  from  ii^  consideration. 

In  a  pamphlet  published  jointly  by  the  defendants,  the  Louis- 
ville &  NaNhvitlc  Kailroad,  the  Nashville,  (Chattanooga  &  St. 
Louis  Railway  and  the  Southern  Railway,  entitled  "  Tennessee," 
thei-e  appears  the  following: 

ChattAiiooga  in  Hk  U-rmiiiuaor  iuor«Iea<Iinf; railway  lines  and  isreache.d 
l>y  n  IftrgPF  nimilier  of  icc)rti[M>liiig  cjBlcmH  than  any  ollu^r  ivoint  in  the  South. 
KxtuTjiliii^  north  lo  Cincinnat-i,  a  distuiicc  ot  H'M  niil*.-H,  id  line  Ctiiciimati 
Southern  Jinilwuy,  n  [lart  of  Uio  Cim-inuali,  N«^w  Orleans  &  TexuH  l*aoific 
(Quwii  S(  Ci'esueiit)  System,  making  connection  at  Uurgt-u.  Ky..  for  I^uis- 
villo  and  the  Norlhwf^st.  Wa»hiiigton,  New  York,  iuid  tli«!  Now  Rngland 
citi(»  are  reached  by  the  Southt-m  Railway,  via  Ktioxvillo,  AMheWlle,  and 
Snlisliury.  ALlaiitn  itml  Ihn  So  nth  wis  tern  AMjint.ic  t'oiwt  Kiid  Ciilf  cities  are 
reached  from  ChattanuoRa  hy  twocciinp**tinK  lines,  the  Western  &  Atlantic 
Railroad  iiud  iht-  (J^-orgia  Divisjou  of  tli«  SouihBru  Railmiy.  Due  itoutli 
exti-nd.-*  the  Chuttiinooga.  Rome  &  Sonthcrn  Railroad,  a  difltanm  of  HO 
TiiihtK  to  Carrol  ton,  Ha.  Th«  ChatLiinooga  Southern,  another  line  extending 
southwiird  from  Chattanor>({»,  IttiB  been  completed  to  Gxdedeii,  Ala,,  a  dii»- 
taiicp  uf  01  miles  with  fair  pro8]>«clff  of  Iwiii^  i-xtcndcd  farther  south  at 
an  early  date.  To  thi*  Aouthwettt  the  Alahania  Groat  Sontht-rn  {Queen  & 
I'reKc^nt)  reathea  [lirminghani,  Ala.,  and  Meridian.  Mi-tti.,  the  l»tt<'r  city 
bein^  distant  "JltJ  mil«t  from  Chiitlauoojfa,  and  conliuuing  from  Meridiau 
ovvr  thi*  saniB  Aystt-in  to  New  Orlennii  and  Texiis  [lointa.  Ounwittl  exteniU 
the  ^[emphifl  K  Charleston  Railroad  to  MemphU,  ItJDmileH,  and  norlhwcxt, 
the  Nashville,  Chattanoc>^£i&St.  Loui»  Railway  i-eacheji  Nashville  ami  citieB 
of  th«  yurLhwi>flt  and  Southw«)t. 

*  *  *  Geographically,  Chattanooga  is  so  gitutiU-'d  as  to  e^-uutually 
hecomi?  a  jnhhinj;  market  uf  mori3  than  ordinary  importnnco.  The  ittinier^ 
ous  lint*  of  railway  radiating  from  Chattanooga  like  the  N]>ckeA  of  a  whifwl 
and  reaching  every  «e<;(ion  ot  Tunneswe  and  adjoining  states,  warrants  thia 
statement.  Her  useXa  for  the  jobhiug  trsda  are  XaNhville,  l&l  mitea  to  the 
■northweat;  Knoxville,  1 12  miles  nnrtheast;  and  AtlanLa,  LIS  miles  sonth. 
Uef  jAi/i/ir'w;  farilili«t,  Aowri'er.  nrt  tuprri'ir  In  ihrnr  nf  rtlMr  nf  thru^  cititt^ 
natubiy  to  tn  CAr  cose*  q/  NathvilU  and  Knoxviile,    Taking  into  acc;>unt  th« 
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claims  of  l)iosc  citips,  what  miglit  be  U-rmed  the  ■•Ugitimate  "  tmih  of  Chnt- 
htnwign  ru^er*  a  strip  of  Itrritnr^  rr.trnding  ttorthratt  nml  Muitthn^ti,  a  duttatet 
'^abovl  £00  miles  in  length  by  1S5  mHe»  in  mdth. 

Those  atatements  do  not  in  my  judgment  exaggerate  the  ad- 
vantftgeoua  natural  position  nf  Chattanooga.  Tho  confederated 
action  of  these  carriers  and  otherahas  greatly  impaired  the  vigor 
o£  Chattanooga  in  this  iicld. 

The  Commission  finds  tliat  ••  the  Chattanooga  rates  from  eaat- 
em  seaboanl  cities  yield  rates  per  ten  per  mile  much  greater 
than — in  most  instances  more  than  double  — the  average  receipts 
per  ton  per  mile  of  the  principal  defendants,  of  roads  throughout 
Boutlieni  territory  and  of  roads  throughout  the  United  States," 
"The  rates  in  question  fi'om  New  York  and  other  t-asteni  sea- 
board citie«  to  (/hattanooga  wore  established  hy  the  ruuds  as  mem- 
bers of  tlio  Southern  Railway  &  Steamship  Association,  and  are 
Btill  witli  iniumterial  exceptions  maintained  us  uriginaUy  lixcil." 

The  rates  per  ton  jrer  mile  on  the  six  numbered  classes  for  tbe 
haul  of  848  miles  (short  line  distance)  from  New  York  to  Cha^ 
tanooga  are  as  follows : 


1 

s 

3 

4 

a 

8 

2.08  cent* 

2.81  ciMiU 

2.02  cenu 

1.72  centA 

l.'ll  ccnU 

l.I5c«nto 

The  average  of  the  above  rates  ])er  ton  per  mile  to  Chattanooga 
'being  1.88  cents. 

The  revenue  per  ton  per  mile  of  the  principal  defendants 
named  Mow,  taken  from  their  annual  reports  for  the  years  end- 
ing June  30,  lOOO,  and  1901,  is  ahown  in  the  following  table  : 


Sontliem  Railway  Company 

LouUvlllc  &.  Nashvillu  TUilruuil  Coiiii>«tij' .  . 
Nasbville,  CtiMtaJiooga.  &  St.  L.  Ry-  Compauy 
CiiiciiiiiaU,  S.  0.  &  T-  I'.  Hy.  ComiMiDy  .  . 
Chesapeake  £  Ohio  Railway  Company      .     . 

Georgia  Railroad  . 

Central  of  ficorpia  Itailroad  Company  .  .  . 
Norfiilk  it  Wi'Bitni  Riillwny  Company  .     .     . 


two 


.016  eente 
.762      •• 


iwi 


.(im  centa 
.772     " 
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Rat«i  pbr  Ton  per  Milb  i^ti  tub  Vkar  bxdivg  Jvvtt  30,  1000 

Of  roada  in  Wtei  Virgiuia,  Virginia,  Votth  CaroliiiA  and 

Soatli  Carolina .6fi&cenu 

Of  rotde  In  Kcniucky,  Tennonee,  Ktotlatippt,  Alabama, 

GAorvin.  atia  Florida 80B     " 

Of  roadfi  tbroughuut  Unibed  SUt«a 7S»     *• 

Illustrative  oE  the  liiscnminatioii  of  the  present  iidjusluient 
of  rates  against  ('hnttanooga  and  in  favor  of  Nashvilltj  the  fol- 
lowing table  18  inflerted,  showing  combination  of  olaes  1  through 
rates  from  Boston  and  New  York  to  ("hattanooga  and  Nashville 
with  local  class  1  rates  from  Chattanooga  and  Na^hviUe  to  in- 
termediate stations  on  the  Nashville,  Chattanooga  &  St.  Louis 
Railway,  and  dist-ances  from  Chattanooga  and  Nashville  to  those 
stations : 


DUJJOtVKt 

l>l8TANrKH 

>A«HV1IXK 

Cbaitakuoua 

To 

FROM 

riwM 

OOMI<I<CAT1QK 

COUUINATIOK 

VJUBRyiUVK 

CllATTAROWOA 

Katk* 

Uatbh 

Bolivar     .    .    . 

118  nillefl 

33  iniira 

01  +  60-141 

114  +  28=143 

Ban    .... 

107      ■■ 

«     " 

91  +  40=1-10 

lU  +  St  =  146 

Sherwood     .    . 

97     " 

54     *' 

01+4.5  =  130 

114  +  34=148 

Cowan     ,     ,    . 

87     " 

M     •' 

01  +  43=134 

114  +  3ti  =  IfiO 

EatUI  Spring      . 

77     " 

74      •■ 

01+40=  131 

114  +  40=164 

Normandy    .    . 

fl2      *• 

80     *■ 

01+35=120 

114  +  43  =  167 

Wartnoe      .    . 

66     " 

M     » 

fll  +  »4  =  12fi 

lM  +  4fl  =  ieO 

FoBtenrU)«    .    . 

M     '* 

105     •' 

01  +  31^128 

114  +  50  =  194 

Wltut«d  .    .     . 

S7     " 

114     •■ 

01+30  =  121 

114  +  60=184 

Florence  .     .     ■ 

26      " 

126     *' 

H1+22  =  11S 

114  +  50=164 

Smynia   .    .    ■ 

SO      '* 

131      '■ 

01 +20^  111 

114  +  50=104 

Ktmbro    .     ■     > 

18     " 

JS7      '• 

«1  +  1C=K16 

114  +  50=1M 

OleiieliHe      .    ■ 

6     " 

!«     " 

»]  +  12  =  I03 

114  +  50^104 

On  all  the  other  classes  as  well  as  class  1,  the  combinations 

are  in  favor  of  Nashville. 


The  following  table  gives  the  combination  of  class  1  rates 
from  New  York  1^  Nashville  and  Chattanooga  with  the  local 
rates  from  those  points  to  certain  stations  in  Tennessee.  Missis- 
sippi and  North  Alabama  ;  also  distances  from  Chattanooga  and 
Nashville  to  those  stations : 
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iJIVTAXrWa 

DMTAKC'KS 

NA^nvit.LC 

ClIATTAVOOaA 

To 

nutti 

nnx 

CUK  III  .1  Alios 

(.'omujiAnoii 

Namivillk 

CftATTAyoOQA 

Ratem 

Ratss 

WtooliMter.Ti-iin. 

SQ  miles 

7SinUet 

91  .as 

«1.68 

SUTenaon.  Alu.    . 
Hollywood,  Aln.  . 

113      ■' 

88      " 

l.4t 

1.44 

128      " 

&1       ■' 

1.46 

1.66 

Cow*D,  Teuii. .     . 

87      •' 

64      ■' 

1.84 

1.60 

Uftdwten,  Aln.  ,    . 

210       " 

(12      ■' 

l.flS 

1.71 

AticiiKloii,  Al:i. 

li"!       •' 

187      ■' 

I.6S 

1.71 

llunmvillf,  Alu.   . 

]»«      •» 

07      " 

I.8& 

1.64 

Merliliftn,  Mi«t.    , 

WH)      " 

SSM      ■' 

174 

1. 01 

I)vcatLir,  Ala.  . 

131      '• 

lis    •' 

1.3fi 

l.M 

TuHUuibla,  Ala.  . 

134      " 

106      ■■ 

1.86 

I-M 

NAshrille,  it  will  be  perceived,  has  the  advantage  in  rates  over 
Chattanooga  al  all  iUvae  statioiiH,  many  of  whicli  are  buyonil 
Chattanooga  from  Nashville.  For  example,  at  Ciadsen.  Alaharna, 
210  miles  from  Nashville  and  92  miles  south  from  CluitUnooga, 
the  Cliattniiooga  combination  rate  exceeds  the  XiiKlivillu  com- 
bination mte  by  8  ccntfi. 

The  following'  table  gives  the  excesses  of  wliat  are  termed  the 
Nashville  conihitiaiia7i  <tut«nieeit  over  the  Clmttanuogit  combination 
di*tanceH  to  the  stations  uamed  in  the  preceding  table  and  also 
the  excesses  of  the  Chattanooga  combination  rates  over  the  Nash- 
ville combination  rau>s  in  cents  per  himdred  pounds  and  on  car 
loads  of  40,000  pounds.  B)*  combination  distances  is  meant  the 
distances  from  the  jioint  of  shipment.  New  York  in  this  instance, 
to  Chattanooga  am!  Nashville,  respectively,  added  to  the  dis- 
tances from  those  points  to  the  stations  named: 


E»-x«KKN  or 

ExtRIMC*  Ul-  Chattanuuua 

HllBnTII-t.K   ClIIdHIKA- 

CoHiujiAtlox  Batx*  orcK  Nammvuxx 

THIS    t»lmTA»L-Ilt 

CKuiMirA^Tiux  Rates 

[>VKN  CHATTAXUUOA 

OONIUilATIlII) 

ImOutmvm 

Xnwix'XfXa 

tOOPoandi 

m/mramOt 

WlnchHter    .    . 

lei  milM 

SO  oeuta 

»m.oo 

BlavanBon .    .     . 

230     " 

S     '* 

12.00 

KoUywood     .     . 

S28     '* 

0     " 

.w.oo 

Cowan .... 

174      " 

10     ■• 

04.00 

OadidcQ    .    .    . 

800      " 

8     *' 

39.00 

Aoolslon  .    .    . 

S86      ** 

8     " 

:t2.oo 

HtUlUTillff        .      . 

a»    *• 

22     •• 

M.OO 

HcrMUn 

215      " 

17       " 

(W.OO 

I>««atur     ■     .     . 

160      "* 

10      " 

Td.OO 

Tiueatnbia     .    . 

ISO      " 

»      •• 

110.00 

366 
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'I'tio  »hij>rWftt  aU  mil  line  from  Xew  York  ut  Chuttanonga  is 
CM  Aloxtuulruv  t!i46  tuilvs ;  that  to  XasUviUe  is  via  AloxancIrLi 
wul  ibivugk  ChAkUiKHig*,  907  miles.  It  is  shown  that  the  greater 
\n\\i  ul  i\»  (rwght  moving  fii)iii  the  cast  to  liotii  Nasliville  ami 
CtutfcUUVXi^^w  uovcs  rid  Koffulk,  «ea  and  rail.  Chattaixjoga,  Lbere- 
Uh'4\  W  auMnally  nearer  both  the  markets  of  produutiuu  aiid 
liUugim^  knd  Norfolk,  Iho  point  whore  for  tbu  must  part  the 
M4k  MkTVUi^  ends  and  the  rail  Uiiul  begins.  Nothing  else  appear- 
itai^  i\  would  seem  clear  upon  this  situation  that  Chattanooga 
ttfeitMlUl  h»v»  even  lower  rates  than  Nashville.  The  reverse,  how- 
vwr.  i«  tbo  fact,  anil  this  is,  in  large  part,  the  caiute  of  complaint. 
r^Kin  what  theory  is  this  reverse  order  of  rates  —  lower  for  the 
louj;  liHiil  to  the  more  distant  point  —  justified?  The  justifi- 
eatioD  is  put  mainly  upon  the  ground  of  Nashville's  closer  prox- 
imity to  the  territory  north  of  the  Ohio  river  where  a  lower 
iicalo  of  rules  has  been  fixed  by  the  atisociated  carriers  of  that 
lorritory  tlianby  the  iissociated  carriers  in  Southern  territoiy  by 
pmctioally  the  same  methods  and  upon  the  ground  that  Nash- 
ville desires  to  meet  in  com[>etition  tlic  cities  on  the  Ohio  river, 
and  St.  Louis  in  the  region  between  these  cities  and  Nashville. 

The  saniu  theory  that  justifies  aiul  requires  rates  to  Nashville 
which  accompliHli  this  purpose  would  seem  from  equal  necessity 
to  require  a  like  adjustment  of  rates  to  Chattanooga  to  give  her 
a  fair  chance  in  competition  with  Nashville  in  territory  lietween 
that  city  aiul  Chattanooga.  lint  this  has  l>cen  utterly  ignored  in 
the  framework  of  this  adjustment  of  rates  by  the  singleness  of 
action  of  the  associated  carriers  south  of  the  Ohio  river,  Chat- 
tanooga is  not  only  met  in  substantially  all  the  regious  between 
the  two  cities  by  Nashville  with  an  overwhelming  advantage  to 
the  latter,  but  is  overreached  by  the  advantages  of  the  latter  in 
rates  to  many  important  points  south  of  Chattanooga.  Not  only 
is  this  true,  as  will  be  seen  by  the  combination  of  rates  on  eastr 
ern  traffic  which  as  to  Nashville  jjasBes  through  Chattanooga  ou 
thnmgh  rates  from  the  East  and  then  out  from  Nashville  in  dis- 
tribution by  Nashville  jobbers  Irack  through  and  around  Chat- 
tanooga, but  ChiitUuiooga  is,  by  the  methods  of  rate  making  in 
vogtio  in  this  territory,  grouped  witli  a  large  number  of  other 
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pInccR  far  to  the  south  and  west  of  her  taking  the  SAire  rates 
under  this  so-calli:(l  "equalized  Rystem,"  so  that  these  places 
have  their  natural  disadvantages  of  locataon  overconie  by  more 
favorable  rates  to  the  detriiiient  of  Chattanooga,  whlcli  is  not 
only  ueiu'er  the  points  of  production  and  shipment  tlian  most 
of  the  places  iu  this  group  but  is  also  much  nearer  to  the 
Virginia  eitietf,  Ohio  river  point!*,  and  Nasltville,  all  of  which 
enjoy  the  lower  scale  of  oUicial  or  Trunk  Line  rates  and 
classiBcations. 


In  the  argument  of  the  case  in  court  for  the  enforcement  of 
the  previous  order  of  the  Commission  counsel  for  the  carriers 
said  :  "  The  Louisville  &  Nashville  Kailroad  is  vitally  interested 
in  maintaining  the  commercial  importance  of  Nashville,"  and 
urged  there  as  in  this  case  that  ruteu  to  Nashville  not  higher 
than  at  present  are  necessaiy  "to  enable  Nashville  to  compete 
with  Cincinnati,  Louisville  and  Kvansville  in  the  tciTitory  be- 
tween Nashville  and  the  Miivissippi  river."  I  repeat  that  like 
reasoning  would,  upon  the  undisputed  facts  of  this  ciisu,  entitle 
Chattanooga  to  such  rates  us  woukl  give  her  a  fair  uhance  in 
competition  with  Nashville  in  the  territory  between  the  two 
cities,  and  certainly  in  that  Routh  of  Chattanooga.  Nor  can  the 
[iouisville  &  Nashville  Kailroad,  in  the  light  of  the  testimony 
in  this  case,  disclaim  responsibility  in  common  with  the  other 
carriers  for  the  rates  and  adjustments  in  question.  What  con- 
cessions one  to  another  these  carriers  have  made  from  Lime  to 
time  during  the  18  or  20  years  they  have  maintained  these  rates 
and  adjustments,  and  what  compromises  of  the  views  and  pur- 
poses of  individual  caniers  in  respect  thereof,  in  disregard  of 
that  eqnality  of  treatment  to  all  which  the  law  enjoins,  have 
been  made  in  their  conferences  in  order  to  avoid  competition  in 
rates  and  secure  the  greatest  net  revenue  to  themselves,  we  do 
not  know.  This  can  probably  never  be  shown,  for  these  things 
are  "done  in  a  corner."  But  it  is  not  probable  that  this  adjust- 
ment  and  scale  of  rates  could  have  remained  intiift,  as  shown, 
for  so  long  a  period  except  by  the  subatantitU  agreement  of  the 
carriers  in  restraint  of  competition. 
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Chattanooga  faaa  been  complaining  of  and  protesting  against 
these  rates  continuously  for  more  than  fourteen  years.  The 
foregoing  facts  and  other  testimony  in  the  case  indicate  the 
extent  and  hurtfulness  of  the  discrimination  against  that  city; 
also  the  excessiveness  of  the  rates  to  Chattanooga.  The  facts 
seem  to  me  to  be  convincing  that  the  complaint  is  well  founded 
and  that  the  rates  should  be  condemned  by  an  order  to  that 
effect 
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Thb  St.  Cloots  Mikm^  Case 

{Vide  niap,  p.  S70) 
>CrTT,  €fommis*i(»ier :         •  •  •  •  • 

The  milmiul  uf  the  defendant  extends  from  Miiineapolis  and 
St.  Paul  ID  a  northwesterly  uiid  northerly  direction  to  Brain- 
erd,  Minn.,  thence  easterly  t«  Uuluth.  Minn.,  and  Superior, 
Wis.,  tlie  distance  from  St.  Paul  to  Duluth  being  241  miles. 
St.  Cloud  is  upon  the  line  of  the  defendant,  76  miles  north  of 
St.  Paul.  The  defendant  engages  in  the  transportation  of  freight 
botli  ways  between  Uuluth  and  St.  Paul,  thmugh  St.  Cloud. 
Its  rates  from  St.  Paul  to  Dulutli  are  leBS  than  those  from  St. 
Cloud  to  Duluth.  In  the  opposite  direction  iterates  from  Duluth 
to  St.  Paul  are  less  than  those  from  Duluth  to  St.  Cloud. 

The  two  rates  specifically  referred  to  in  the  testimony  are 
those  upon  flour  from  St.  Paul  and  Minneapolis  cast,  and  those 
upon  coal  from  Duluth  and  Superior  west.  The  through  rate 
on  flour  from  St.  Paul  to  New  York  via  the  defendant's  line  to 
Dulutli,  and  thence  by  water  and  rail  to  New  York,  was,  at  the 
time  of  tlie  bearing,  21 A  cents  per  hundred  pounds.  The  de- 
fendant apparently  published  no  through  nite  from  St.  Cloud 
to  New  York,  but  applied  to  such  shipments  its  local  rates 
from  St.  Cloud  to  Dubith  or  Superior,  in  combination  with  the 
trough  rate  from  those  cities  to  New  York.  The  local  rata 
[from  St.  Cloud  was  12  cents,  and  the  through  rate  from  Duluth 
16 J^  cents,  making  the  rate  from  Su  Cloud  to  New  York  28J 
cents.    Flour  from  St.  Paul  to  New  York  by  the  defendant's  Une 

1  DmUImI  November  20,  1800.  InUntale  Commerce  Reports,  Tol.  VUI, 
pp.  340-303. 

see 
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passes  through  St.  Cloiul.  Tt  was  concedwl  by  the  defendant 
tliat  iU  division  of  the  through  flour  rate  from  St.  Paul  yielded 
it  about  0.375  cents  per  hundred  pounds,  as  against  12  L*ents 
per  hundred  pounds  when  the  trauttportatiou  was  from  St.  Cloud. 


The  rates  on  coal  from  Duluth  to  St.  Cloud  are,  soft  coal 
*1,60  per  ton,  hard  coal  «2.O0  per  ton  ;  to  St.  Paul  $1.25  per 
ton  for  hard  coal  and  75  cents  for  soft  coal.  The  transportation 
in  the  latter  case  is  through  St.  Cloud. 

There  ate  three  lines  of  milruiuK  Iwsides  that  of  the  defend- 
ant, connecting  St.  Paul  and   Minneapolis  with   Duluth  and 
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empties,  and  that  for  tliis  purpose,  in  the  hope  that  some  traffic 
niig'hi  lie  ohtiiiiied,  especiaUy  flour  from  MinneaiMjIia  to  the  oaat* 
and  coal  from  Duluth  to  St.  Faul,  the  rates  in  question  were 
pubUshtiil.  In  thy  publicrttioH  of  these  tjiriffs  the  defendant 
simply  met  those  rates  which  were  already  in  force  by  other 
lines.  It  appears  that  the  other  lines  publish,  either  by  some 
arrangement  among  themselves,  or  through  some  more  com- 
prehensive (Lssnciation,  common  tariffK  ;  for  some  reason  they 
declined  to  publish  the  rates  of  the  defendant  upon  these  tariffs, 
aud  the  defendant  was  compelled  to  and  did  print  its  own  rate 
sheets.  Kates  to  and  from  St.  Cloud  were,  previous  to  the  pulK 
lication  of  this  tariff,  the  same  that  they  were  afterwards ;  nor 
were  the  mtes  at  any  of  the  points  mentioned  in  any  way 
changed  by  the  putting  in  of  the  defendants  schedule.  Whether 
rates  between  St.  Paul  and  Uuluth,  and  at  other  points  taking 
those  rates,  Imve  hecn  influenced  or  affctttcd  since  the  publica- 
tion of  this  schedule  iiy  the  fact  that  the  defendant  has  entered 
the  field  as  a  competitor,  we  cannot  determine-  The  St.  Paul  rates- 
are  at  the  present  time  higher,  and  the  discrimination  agAinat 
St.  Cloud  therefore  less,  than  when  the  complaint  was  filed. 

There  are  situated  at  or  near  St.  Cloud  thi-ee  Huuring  jnilk 
besides  that  of  the  complaining  company.  That  of  the  com- 
plainant has  a  capacity  of  1000  barrels  per  day.  The  others 
are  considerably  smaller,  The  wheat  which  is  ground  at  these 
mills  is  ]>artly  drawn  from  local  territory,  and  is  partly  brought 
in  fnim  nioi^e  distant  poin1j>.  The  niilting-in-tranBtt  privilege 
is  available  there  upon  the  payment  of  an  additional  2  cents 
per  hundred  pounds. 

About  one  half  of  the  flour  ground  at  the  mill  of  tlic  complain- 
ant company  is  exported.  It  was  said  that  the  profit  upon  this 
flour  was  often  not  more  than  from  1  to  3  cents  per  barrel.  It 
follows,  tlierefore,  that  this  mill  cannot  compete  with  Minne- 
apolis and  other  points  enjoying  the  same  rate,  if  its  Hour  costs 
the  same  price  at  the  mill.  It  docs  not,  for  the  reason  that  the 
mills  at  St.  Cloud  \Kiy  less  for  their  nheat  than  do  those  at  Alin- 
ueapolis.  It  was  said  in  testimou}'  that  the  price  at  St.  Cloud 
was  usually  about  6  cents  per  bushel  below  the  Minneapolis 
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price.  A  change  id  the  rate  on  Aour  to  the  Atlantic  sea1x>ar(l 
works  a  currespoiidiug  change  ia  the  price  which  milhi  at  St. 
Cloud  cau  pay  for  local  wheat.  Princeton  iB  situated  some  25 
miles  east  of  St.  Cloud.  The  Princeton  miller  enjoys  the  same 
rate  as  does  Minneapolis,  and  he  can  and  does  pay  the  farmer 
for  hia  wheat  some  6  cents  a  bushel  more  than  the  miller  at 
St.  Cloud,  with  the  result  that  intermediate  territory  Ivetween 
St.  Cloud  and  Princeton  delivers  moat  of  its  wheat  at  Princeton 
rather  than  at  St.  Cloud. 

Considerable  testimony  was  introduced  in  behalf  of  the  city 
of  St.  Cloud,  tending  to  show  that  these  freight  rates  were 
much  to  the  disadvantage  of  that  city  as  compared  with  Prince- 
ton, Elk  River,  and  points  in  the  \icinity  taking  the  Minne- 
apolis rate.  This  is  of  necessity  true.  All  commodities  coming 
by  rail  cost  tlie  I'etail  merchant  more  at  St.  Cluud  than  at 
Princeton  or  Elk  Hiver.  The  expense  of  Living  is  somewhat 
I  greater  in  that  city.  The  diflerence  in  the  freight  rate  upon 
t'lieavy  articles  into  which  tiie  rate  enters  as  an  important  factor 
is  sufTicicnt  to  divert  tlio  business  to  Princeton  and  Elk  River  as 
against  St.  Cloud.  We  find,  as  a  fact  from  the  testimony,  that 
business  is  so  diverted,  and  that  St.  Cloud,  owing  to  the  circum- 
stance that  it  pays  the  higher  rate.  Is  put  to  a  disadvantage  as 
compared  with  Milaca,  Princetou,  Anoka  and  Elk  River.  These 
findings  refer  to  conditions  existing  at  the  time  of  the  hearing. 
The  mill  of  the  complaining  company  is  situated  upon  the 
Great  Northern  Railroad,  and  can  only  be  reached  by  the  road 
of  the  defendant  by  the  payment  of  a  switching  charge  of  io.OO 
per  car.  The  flour  tmftic  of  the  complainant  company,  which 
is- very  large,  seems  to  have  been  sent  entirely  over  the  Great 
Noithern.  Only  two  cars  have  ever  been  tendered  the  defend- 
ant for  shipment  by  the  company  oomplainant,  and  these  were 
tendered  for  the  purpose  of  enabling  it  to  establish  its  case  in 
this  proceeding.  One  of  them  was  accepted  and  shipped  to  its 
(eMtem  destination.  The  other  was  declined.  The  freight  depots 
of  the  two  roads  iire  about  equally  accessible  to  the  business  por- 
tion of  St.  Cloud,  although  that  of  the  defendant  is  situated 
across  the  river,  in  what  ia  sometimes  known  as  East  St.  Cloud. 
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No  claim  wils  made  that  the  rates  to  and  from  St.  Cloud  were 
unreasonable  of  themfielvcs,  unless  made  bo  by  comparison  with 
tho  lower  mtea  to  and  from  the  more  distant  points. 

It  did  not  deruiit«Iy  appear  what  amount  of  through  ti-afhc 
bet^reeD  St.  Paul  and  Duluth  hail  been  carried  by  the  defendant 
under  its  present  tariff.  The  traffic  manager  of  that  company 
testified  that  in  tlic  month  of  July  7223  car  loads  of  flour  left 
Minneapolis  for  the  east,  that  of  this  number  his  road  carried  but 
73,  and  that  in  no  month  between  Uie  putting  in  of  these  ratcx 
and  the  dale  of  the  hearing  lu  August  had  his  line  carried  2  per 
cent  of  the  total  out  of  Minneapolis.  No  statement  was  made  as 
to  traflic  in  the  opposite  direction,  but  it  fnirly  appeared,  from  all 
that  Wiis  said,  that  up  to  the  date  of  the  hearing  the  amount  of 
through  tiusiness  done  by  the  defendant  had  been  insignilicant. 

The  statute  of  Minnesota  provides  that  no  greater  charge  shall 
1m'  made  for  tho  abort  than  for  the  long  haul,  in  the  same  direc- 
tion, the  less  being  included  within  the  greater,  without  tho 
permission  of  the  Railroad  Commission  of  that  State.  St.  Paal 
and  Duluth  are  both  situated  in  the  State  of  Minnesota,  and 
the  transportation  between  tliot^e  points  is  therefoi'e  intrastate. 
When  the  defendant  first  determined  to  meet  the  rates  of  its 
competitors  it  did  so  by  the  publication  of  a  tariff  between  St. 
I*aul  and  Duluth,  in  which  the  rate  between  tliose  points  was 
made  lower  than  the  rate  from  local  intcrniediato  points.  Either 
Ijeforo  the  putting  in  of  this  tariff  or  after  it  had  been  published 
the  defendant  applied  to  the  Riiilruad  and  Warehouse  Commis- 
sion of  Minnesota  for  leave  to  make  the  lower  rate  lietween  the 
more  distant  points,  and  this  application  was  denied  by  that 
board.  Thereupon  the  defendant  published  tho  through  rates 
in  question,  claiming  that  these,  being  interstate,  were  beyond 
the  jurisdiction  of  the  State  Commission. 


Concl^tsiona 

Is  tho  action  of  the  defendant  in  charging  more  to  and  from 
St.  Cloud,  an  intermediate  point,  than  is  charged  to  and  from 
St.  Paul,  a  more  distant  point,  in  violation  of  the  fourth  section? 
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The  defeiidatit  afTinug  that  it  is  not.  For  the  reiiHon  tL 
transportation   is   not  cundimt«U  "  uiidt^r  subBtantiall^'  &. 
drcnmBtanccs  and  conditione/' 

TTie  only  fact  reliod  upon  by  the  defendant  to  make  out  a 
dissiiinlarity  of  circumstances  and  conditiona  ia  competition  be- 
tween the  four  lines  of  railway  connecting  Duluth  and  St.  Paul, 
of  which  the  defendant  is  one.  Water  competition  is  not  to  be 
considered,  for  the  reason  that^  while  such  competition  is  an  im- 
portant factor  in  determining  the  through  rate  between  Ntw  York 
and  St.  Paul,  of  which  the  nite  in  question  is  a  part,  the  nul  lines 
from  Duluth  to  St.  Paul  are  links  in  tlie  lake  and  rail  route, 
and  cannot,  therefore,  be  heard  to  set  U]»  water  competition  in 
excuse  of  the  rate  whicli  they  themselves  make  in  furtherance 
of  that  competition. 

In  its  earliest  deciHions  this  Comnii».tion  Raid  that  competition 
between  carriers  autijcct  to  the  Act  conid  only  make  out  substan- 
tially dissimilar  circumstances  and  conditions  in  rare  and  pecul- 
liar  instances,  and,  afterwards,  that  such  competition  could  not 
be  shown  in  any  instance  for  that  purpose.  This  rule  was 
applied  by  the  Commission  in  many  cases,  and  finally  came 
before  the  Supreme  Court  of  the  United  States  for  considemtion 
iu  Interittxie  Commerce  C&mmunon  v.  Alabama  Midland  Ji,  Co., 
168  I'.  S.  144,  42  I.,  cd.  414,  18  Sup.  Ct.  Kcp.  45.  That  court 
declined  to  accept  the  construction  of  the  Commission  in  this 
respect,  and  held  that  competition  between  railways  subject  to 
the  Act  should  lie  considered  in  determining  n-lielhcr  the  circum- 
stances and  conditions  were  similar.  The  present  case  must,  of 
course,  !«  dispcted  of  in  accordance  with  that  interpretation 
of  the  Act,  and  not  in  aocoi-dance  with  the  views  previously 
entertained  and  applied  by  this  Commission. 

It  luu  been  claimed  by  some,  in  reliance  upon  tlie  above  deci- 
sion, and  is  perhaps  the  contention  of  the  defendant  in  this 
case*  that  if  actual  bona  fide  railway  com])ctition  is  shown,  that 
of  itaelf  creates  the  dissimilar  circumstances  and  conditions 
necessary  to  except  the  defendant  from  the  operation  of  the 
rule  of  the  fourth  section.  That  such  was  not  tiie  understand- 
iog  of  the  Supreme  Court  is  plainly  asserted  in  the  language 
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the  opiuioti.  On  page  167,  L.  etl.  423,  Sup.  Ct.  Rep.  49, 
it  is  sAid: 

In  urAf.T  further  to  giia^rd  agaitiHt  any  mtMiipprelienKioii  of  the  tectp%  of 
oar  decision  it  may  be  well  to  observe  thnt  we  Jo  u«t  hoM  that  the  Diere 
fact  of  comptttilion,  no  matter  wliut  iu  ctiaructvr  or  extent,  oecetwarily 
relicvL-a  the  cArher  from  the  r«9traintA  nf  the  third  and  (oiirth  sections,  but 
only  that  tbuHu  HectioQS  art?  not  su  stringent  and  imperiiLivf^  a«  Ui  Kxrludo 
in  oU  oases  the  matter  of  cumpetitiun'Crom  consideration  in  determining 
the  questions  of  "  undue  or  unrcuHonaUe  preftrvuco  or  udviiiitiige,"  or  what 
are  ■■  subatantially  similar  cir«uiiistances  and  conditions."  The  competition 
may  in  sotns  casu  be  sudt  ax,  haviitg  dun  regard  Ut  thi^  inter^Ntu  of  the 
public  and  of  the  carrier,  ought  justly  to  have  effect  upon  the  rates,  and  ia 
such  cas«a  there  is  no  absolute  rule  which  prevents  the  Comniisaion  or  the 
oourla  from  taking  that  matter  into  iHinsi duration. 

It  18  apparent  from  tlie  above  quoUtioti  that  wliat  the  court 
held  was.  Dot  that  competition  Lelwecn  railways  in  and  of  itself 
created  dissimilar  circumstances  and  conditions,  but  that  it  was 
one  factor  which  might  l>f,  and  perhaps  ought  to  be,  taken  into 
account  in  determining'  that  question.  The  question  is  still 
largely  one  of  fact,  and  is  in  eiicU  [tarticular  instance  whether, 
iu  view  of  all  the  facts  surrounding  tliat  individual  instance, 
the  circumstances  and  conditions  are  bo  dissimilar  aa  to  justify 
the  greater  charge  for  the  shorter  distance.  In  answering  this 
question  we  are  to  consider  the  interests  of  all  parties,  the  car^ 
Her  as  well  as  the  public. 

That  in  the  case  under  consideration  there  is  a  discrimination, 
and  a  niosi  grievous  discriminatittn.  owing  to  this  dispjwity  in 
rates,  caiuiut  be  denied,  'j'be  rate  on  Hour  from  St.  (Jloud  to 
market  is  7  cents  per  hundred  pounds  more  than  from  IVflnne* 
apolis,  Princeton  or  Elk  River.  This  tlifferenee  in  the  ralo  is 
often  two  or  three  times  the  prtifit  which  tlie  miller  makes  in  the 
grinding  of  his  flour.  A  considerable  part  of  the  wheat  which 
is  ground  at  the  mill  of  the  complainant  and  at  the  other  mills 
at  or  near  the  city  of  St.  Cloud  is  local  wheat.  As  a  result  of 
this  difference  in  rate  this  wheat  is  worth  some  ti  cents  a  bushel 
less  at  St.  Cloud  than  at  Minneapolis  or  at  Princeton  or  Elk 
River.  This  must  mean  a  difference  of  fully  $1  per  aero  in  the 
net  product  of  land  in  the  vicinity  of  St.  Cloud,  as  compared 
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with  similar  land  in  th«  vicinity  of  Princeton  or  Klk  River ;  and 
this  iJifference  in  the  productive  value  of  the  soil  must  produce  a 
substantial  difference  in  the  value  of  the  land  itself,  and  in  the 
prosperity  of  the  owners  of  that  land,  if  long  continued. 

The  8ume  thing  is  true  in  a  less  degree  M'ith  reference  to  what- 
ever St.  Cloud  consumes.  Its  anthracite  coal  must  cost  75  cents 
per  ton,  and  its  bitumiJiuUB  coal  85  cents  per  ton,  more  than  at 
St.  i^aul.  The  testimony  tihows  that  the  difference  in  freight 
rate  is  BO  great  that  in  articles  of  hardware  of  the  coarser  kinds 
the  mcrcihants  of  St.  Cloud  f-annot  compete  with  those  of  Prince- 
ton and  Elk  RiVcr.  Whatever  goes  to  the  maintenance  of  life 
in  that  commnnitip*,  where  the  freight  rate  enters  into  the  price, 
costs  the  consumer  more  than  in  these  near-by  communitieB.  It 
is  sometimes  difficult  to  point  out  the  direct  and  individual 
hardship  of  these  freight-rate  discriminations^  although  this 
could  be  done  in  the  case  under  consideration,  but  their  effect 
10  none  the  less  real :  they  are  a  perpetual  lax  ui>on  tlie  vitality 
of  the  community  discriminated, against,  and  sooner  or  later 
must  produce  a  visible  result. 

The  defendant  earnestly  insists,  however,  that  while  this  dis- 
criniinatiou  may  exist,  it  is  in  no  sense  responsible  for  it;  that 
the  discriminatiun  was  equally  great  liefore  it«  rates  between 
Duluth  and  St.  Paul  were  put  in.  and  that  the  putting  in  of 
tliosc  rates  in  no  way  oggravated  that  dlscriminiition.  It  urges, 
therefore,  that  inasmuch  as  these  rates  do  not  in  any  respect  in- 
jure the  complaining  company  or  the  community  of  St.  Cloud, 
while  they  do  to  some  extent  benefit  the  defendant,  they  ought 
not  to  be  declared  unlawful- 
There  is  great  force  in  this  contention  of  the  defendant. 
Having  reference  only  to  the  moment  when  these  rale*  were 
6r8t  published,  its  claim  that  the  complainants  were  in  no  way 
prejudiced  is  pnvbably  a  valid  one.  The  rates  from  Minneap- 
dlis,  Anoka,  Kik  Kivor  and  Princeton  were  the  same  before  as 
after.  The  local  rates  from  St.  Cloud  to  Duluth  were  tlie  same. 
The  mere  act  of  the  dcfendnnt  in  publishing  its  lower  rates 
between  the  more  dist^mt  points  diri  not.  therefore,  produce 
or  aggravate  the  discrimination  with  which  the  complainant  ia 
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finding  fault.  But  tliis  question  cannot  be  disposed  of  as  of 
the  uitttant  when  these  rates  were  ii)»ugiiratod.  The  condition 
which  we  are  examining  is  a  conliiming  one.  By  the  putting 
in  of  those  rates  the  defendant  became  a  competitor  for  this 
traffic  between  DuUitb  and  St.  Paul,  and  fmiu  that  moment 
became  a  factor  in  the  determination  of  that  through  rate. 
Just  what  effect  the  defendant  may  have  produced  in  the  past 
upon  those  rates,  to  just  what  extent  it  may  in  the  future 
iuflueuue  those  rates,  is  a  thing  which  can  never  be  exactly 
determintd. 

The  defendnut  has  the  long  line,  and  suggests  that  this  fact 
creates  a  ilissiniilanty  in  circuniKtaoceH  and  i-ouditions  which 
justifies  it  ill  disregaiiliiig  the  rule  of  the  fourtii  sectioit,  while 
the  short  lines  iire  bound  by  timt  rule.  To  this  we  cannut  assent. 
Without  deciding  that  cases  may  not  arise  iu  which  difference  in 
distance  may  justify  the  higher  intermediate  rate^  we  arc  of  the 
opinion  that  such  elTcci  cannot  be  given  to  tluit  circumstance  in 
the  present  case.  To  permit  this  defendant  to  meet  competition 
at  the  more  distant  point  without  the  siicrifice  of  its  intermediate 
rates,  while  it*  comiKttitors  were  obliged  in  all  cases  to  reduce 
their  intermediate  rates,  would  place  those  competitors  at  the 
mercy  of  this  defendant.  It  carries  but  little  of  this  through 
trallic.  A  reduction  in  the  tlirough  rale  lias  small  effect  upon 
its  revenues,  while  it  may  banlcrupt  its  rivals.  If,  however,  a 
reduction  of  the  through  rate  by  tlm  defendant  carried  with  it 
a  corresponding  reduction  of  the  intermediate  rate  the  result 
to  the  defendujit  would  be  too  serious  to  permit  of  iinroason- 
abtc  action. 

The  defendant  urges  that  it  does  not  ask  to  reduce  the  through 
rate:  it  simply  asks  to  meet  the  rate  already  in  effect.  Since 
mere  difference  in  ilw  length  of  the  defendant's  line  does  not 
create  substantial  dissimilarity,  we  may  assume,  for  the  present 
discussion,  that  its  Hne  is  no  longer  than  that  of  its  eompetitors. 
The  case  stands  as  it  would  if  this  defendant  had  on  the  fint 
day  of  April  completed  and  opened  for  business  for  the  first  time 
the  shortest  line  Iwtwccn  St.  Paul  and  Duluth.  It  finds  these 
rates  in  effect.    It  has  had  no  voice  In  the  making  o£  them.    It 
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insists  that  they  arn  unreniionably  low,  and  it  asks  to  be  allowed 
to  simply  meet  those  rates  without  reference  to  its  intennodiato 
territory.  In  what  essential  respect  would  that  case  differ  from 
the  position  of  the  defendant  which  is  now  under  consideration? 
We  repeat  what  has  been  ali-eady  alHimed ;  this  question  cannot 
be  determinud  as  of  any  particular  momeuU  but  must  bo  eon- 
Bidered  as  a  continuing  condition.  When  this  defendant  comes 
into  this  field  of  competition,  whether  it  be  as  the  long  Line  or  na 
the  short  line,  it  comes  subject  to  the  same  limitation  as  every 
other  competitor. 

Counsel  for  the  defendant  in  his  argument  puta  the  two 
propositions  together,  namely  the  length  of  line  and  the  mere 
meeting  of  the  rate,  as  though  the  long  line  might  simply  meet 
the  rate  of  its  compeUtor  while  the  short  line  could  not  do  ao. 
This  involves  a  further  suggestion  that  the  long  line  hiu  not  the 
same  voice  in  the  determination  uf  the  rate  as  the  short  line. 
Such  is  not  our  observation  as  applied  to  circumstances  like  the 
present.  Upon  the  contrary,  the  long  line  is  much  more  likely 
to  become  a  disturbing  factor  in  rate  situations  than  the  shDrt 
line.  It  is  the  circuitous  route,  in  ila  struggle  for  business^ 
which  is  most  apt  to  reduce  the  published  rate  or  to  secretly  de- 
part from  the  open  rate,  thereby  forcing  reductions  by  the  short 
line  in  its  open  tariffs.  This  defendant  has  been  carrying  73 
car  loads  of  flour  between  these  pointa,  as  against  more  than 
1000  per  month  by  ciwh  of  its  competitors.  It  will  hardly  rest 
permanently  satisfied  with  that  division  of  tratlic.  If  its  pres- 
ent traffic  manager  is  disposed  to  do  so,  be  is  quite  likely  to  be 
succeeded  by  some  one  who  will  not  It  is  not  intended  to  sug- 
gest that  tlie  defendant  will  violate  the  law  to  obtain  more  of 
tilts  freight,  but  alt  experience  shows  that  in  this  coni[>etitive 
contest  the  presence  and  active  jmrticipation  of  the  long  line 
exercises  as  potent  an  influence  over  the  rate,  in  one  way  and 
another,  as  does  the  short  line. 

It  bus  been  satd  that  each  case  depends  upon  its  own  circum- 
stances. Why,  it  may  be  inquired,  if  this  is  so,  should  it  not  lie 
determined  in  each  case,  aa  a  controlling  circumstance,  which 
carrier  is  responsible  for  the  low  rate,  those  carriers  which  are 
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not  being  pomiitted  to  meet  such  mt6  without  reference  to 
tJieir  iiitemietliate  territory.  Why  should  not  the  defendant 
in  this  case  be  allowed  to  meet  the  rate  of  its  competitors  ua- 
trammeled  by  the  fourth  section  until  it  is  found  as  a  fact 
tliat  the  defendant  has  done  something  more  than  merely  meet 
these  rates? 

The  practical  answer  to  this  would  be  that  no  such  Uwis  is 
a  workable  one.  It  cannot  be  satisfactorily  determined,  in  the 
great  majority  of  imitances,  which  one  oi  several  competitors  is 
reaponsible  for  a  given  reduction  or  a  given  advance  in  i-ates. 
The  causes  which  lead  to  nle  fluctuations  are  so  intangible, 
often  resting  upon  a  suispicion  more  or  less  well  founded,  that 
any  attempt  to  say  in  an  individual  case  what  thtise  causes  were 
would  ordinarily  lie  futile.  We  hove  often  hod  occasion  to  ex- 
amine this  question,  but  in  no  one  instance  witliin  our  present 
recollection  has  it  ever  Batisfuctnrily  appeared  which  carrier 
actually  determined  the  competitive  rate. 

It  is  equally  clear  that  the  statute^never  contemplated  any 
such  basis.  To  enforce  such  a  rule  would  effectually  stifle  that 
competition  which  the  Act  to  Regulate  Comiueree  took  pains  to 
secure.  If  a  carrier  could  only  reduce  its  rates  to  a  competitive 
point  at  the  expense  of  its  intermediate  territory,  while  the  com- 
petitors of  that  carrier  might  nu-et  the  reduction  without  txir- 
respondiiig  re^luctions  at  intermediate  points,  no  carrier  would 
ever  openly  reduce  tmvh  rates. 

There  would  be  mure  reason  in  the  claim  that  flagrant  or  out* 
T^[Coua  conduct  of  a  competitor  might  create  the  nccesBAiy 
disparity,  and  possibly  under  the  rule  laid  down  by  the  Supreme 
Court  instance>*  of  that  nature  might  arise.  This  Commissiou 
held  in  Re  Chicago,  St.  P,  ^  K  C.  H,  Co.,  2  I.  C.  C.  Rep.  231, 
2  Inters.  Com.  Rep.  137,  that  the  mere  unreasonable  reduction 
of  a  competitive  rate  at  the  more  distant  point  would  not  have 
this  effect.  However  this  may  be,  it  ia  enough  to  say  that  in  the 
case  under  consideration  them  ia  no  element  of  that  sort.  These 
four  lines  arc  all  fairly  competing  for  this  traffic.  No  one  Ims 
been  guilty  of  any  improper  conduct  in  the  establishment  of  the 
rate  or  in  its  methods  of  obtaining  business. 
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It  should  be  carefully  noted  that  there  are  no  special  circum- 
stances or  conditioiiti  involved  in  this  case.  St.  Cloud  Is  no  fur- 
ther from  Duluth  by  the  line  of  the  defendant  tbiui  is  St.  I'aul 
by  the  more  direct  lines.  The  traflic  from  St.  Cloud  and  St. 
Paul  ifl  of  the  sAine  character,  lliere  is  nothing  peculiar  in  the 
movement  of  thiil  traihc.  The  attitude  of  the  different  competi- 
tors of  the  defetidant,  or  of  all  those  compel  it  ore  taken  toother, 
is,  so  far  as  appears,  perfectly  fair.  Ko  reason  can  be  assigned 
for  pcnnitting  this  defendant  to  disregard  the  fourth  section  in 
the  handling  of  this  competitive  trailic  which  is  not  equally  ap- 
plicable to  each  of  its  contpetijx»«r:^  If  the  fourth  section  may 
be  disregarded  in  case  of  tbfs  railway  competition,  it  is  difficult 
to  inmgino  a  cotnpctitivo  condition  iu  which  it  might  not  be 
equally  disregaiilfd. 

The  defendant  suggests  that,  if  the  oUier  competing  lines  be- 
tween St.  Paul  and  Dukillt  were  to  imitate  its  course  by  making 
the  higlicr  rate  to  and  fntin  the  iiit«nnediate  [wint,  the  discrim- 
ination against  St.  Cloud  would  thereby  be  removed,  for  the 
reason  that  Princeton,  Anoka  and  Klk  River,  which  now  enjoy 
lower  rates,  would  then  be  given  substantially  the  same  rale 
which  St.  Cloud  now  has.  That  might  in  point  of  fact  remove 
the  discriminations  as  to  St,  Cloud  considei-ed  in  reference  to 
these  three  stations,  but  would  it  not  create  a  discrimination 
against  those  stations  in  favor  of  more  favored  localities?  Such 
a  reduction  of  rates  would  reduce  the  price  of  wheat  at  I'rince- 
ton  6  cents  a  bushel,  and  would  correspondingly  reduce  the 
value  of  land  tributary  to  Prine«ton.  The  name  would  be  true 
of  all  intermediate  territory  between  Minneaimlis  and  Duluth. 
Wheat  lands  in  the  vicinity  of  Minneapolis,  or  even  farther  west 
than  that  city,  would  be  worth  more  than  those  through  which 
the  products  of  these  lands  mtiKt  pass  upon  their  way  to  market. 

The  fact  that  whatever  rule  is  applied  to  tins  defendant  must 
he  applied  to  its  competitors  has  undoubtedly  influenced  us 
largely  in  the  determination  of  this  question.  The  three  shorter 
lines  now  observe  the  rule  of  the  fourth  section,  but  tliey  cannot 
he  required  or  expected  to  do  ao  if  this  defendant  is  permitted 
to  disregard  it.    To  allow  all  these  lines  to  adopt  the  course  now 
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ljunu»d  by  tKis  dttfeinlant  vould  be  to  create  discnmiDatiou 
uul  uuw  vxistiitg  RgAiiut  all  int«rmediate  t^rritoty  between 
St.  \\\xi\  awl  Oululh.  It  would  l)e  to  remove  the  main  prulee- 
Udii  n^uuMt  I'xurbilauL  and  discriminating  interstate  niteii  wbich 
ttwt  titiritorv  now  baa. 

i'tiis  dofi'ihUnt  carries  au  inaigiiificaut  amount  of  through 
tiuMimMH,  and  niiiKt  derive  ther«£roui  au  insignificant  l^nefit 
111  oixlttr  to  obtain  titis  benefit  it  introduces  a  practice  which 
luay  tl^mcuralize  Uie  rate  situation  in  that  whole  territory.  We 
4o  uiU  think,  liaving  due  regard  to  its  intcrciit,  as  well  as  tbe 
littctwt  of  the  public,  that  this  ought  to  be  pennitted. 

'rhi<  other  couipeting  lines,  aside  from  this  defendant,  observe 
tiw  rule  of  the  fourth  section.  When,  therefore,  the  through 
nito  is  reduced,  tins  operates  to  reduce  the  rat«  at  points  lilce 
t'riiireton,  Anoka  and  Elk  River,  which  are  in  competition  with 
St.  Cloud.  To  the  extent,  therefore,  that  this  defendant  is  di- 
rectly or  indirectly  responsible  for  the  through  rate,  it  is  respon- 
sible for  the  discrimination  against  St.  Cloud.  The  defendant 
by  becoming  a  competitor  for  this  through  traflic  has  put  itself 
in  a  poeition  where  it  may  t:ontrol.  and  must,  under  oi-dinory 
oircumntancBs,  be  held  to  control,  the  through  rat«  equally  with 
other  competing  lines,  lliis  being  so,  it  must  observe,  in  the 
carrying  of  this  comj^titive  traihe,  the  rule  of  the  fourth  section 
with  reference  to  its  intermediate  stations,  aa  do  its  rivals. 
•  ••«•••• 

In  both  those  cases  (Dallas  and  Savannah  Freight  Bureau)' 
no  prejudice  against  the  intermediate  point  was  shown.  In  this 
ease  such  prejudice  does  appear.  Upon  a  view  of  the  whole  situ- 
ation, it  is  our  conclusion  that  the  defendant  carries  this  busi- 
ness from  and  to  St.  Paul.  Minnea]Jolb,  Anoka  am]  Klk  Kiver 
"under  substantially  similar  circuuistaiK-es  luid  conditions"  as 
exist  in  case  of  business  to  and  from  St.  ('loud,  and  tliat  the 
higher  rat«s  to  St.  Cloud  are  in  violation  of  the  fourth  section. 

It  is  said  lliat  tbe  rate  from  St.  Cloud  is  reasonable  in  and  of 
itself.  A  nite  can  seldom  be  considered  "  in  and  of  itself."  It 
must  be  taken  almost  invariably  in  relation  to  and  in  connection 

1  Cr.  p.  2M,  infra. 
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]^^  other  rates.  The  freight  rateA  of  this  country,  batli  upon 
[eit;nb  cunmuiditics  and  between  different  locatitios,  arc  largely 
interdependent,  and  it  Is  the  fact  that  they  do  not  bear  a  proper 
relation  to  one  anotlier,  ratlier  than  the  fact  that  they  are  abao* 
lutely  either  too  low  or  too  high,  which  most  often  gives  occa- 
sion for  complaint,  and  which  is  the  ground  of  complaint  here. 
A  rate  of  12  cents  per  hundred  pounds  on  flour  from  St.  Cloud 
to  Duluth  may  be  rca-sonablft  when  compared  witli  a  similar  rate 
from  Minneapolis.  When  compared  with  a  rate  of  oj  cents  from 
the  latter  place,  it  is  certainly  prima  fucU  grossly  unreasonable. 
MiiiueapoUsandKt.  Cloud  are  competitoi-s  in  the  milling  bu^iues8, 
and  when  this  defendant  charges  Uie  St.  Cloud  miller  12  cents 
per  hundred  pound.s  for  traiispiirting  his  flour  from  St.  Cloud  to 
Duluth,  while  it  charges  the  Minneapolis  miller  liut  5J  centa  for 
identically  the  same  servioo  plus  an  additional  haul  of  60  miles, 
it  is  guilty  of  a  discrimination  against  the  St.  ('loud  shipper, 
which  is  not  justified  by  the  circumstances  of  this  case. 

It  should  be  noticed,  moreover,  that  there  is  nothing  in  the 
record  to  show  that  the  rate  of  2H  cents  on  flour  from  St,  Paul 
to  New  V'ork  is  an  unreasonably  low  one,  or  that  a  similar  rate 
applied  to  St.  Cloud  would  be  unreasonably  low.  It  is  certainly 
astonishing  that  so  great  a  service  can  be  rendered  for  so  small 
a  sum.  hut,  in  comparison  with  similar  rates  at  the  same  time 
prevailing  in  other  parU  of  the  country,  this  one  can  hardly  be 
olaascd  as  extraordinary.  The  defendant  cnm^iares  its  mtes  from 
SL  Cloud  to  Duluth  and  Superior  with  the  distance  tariffs  of 
various  States  and  of  various  railroad  companies,  and  asserts 
from  this  compfirison  that  they  arc  unduly  low ;  hut  this  is  hardly 
the  proper  ptandaixl  by  which  to  estimate  the  rates  of  the  defejid- 
ant  in  question-   The  distance  tariffs  referred  to  are  strictly  local 

itarllTs.  1*his  rate  under  considei'ation  is  in  effect  a  dinsion  of 
the  through  rate  from  St.  Cloud  to  New  York,  for  this  defendant 
cannot  ^reat  traffic  from  St.  Paul  to  New  York  as  through,  and 
that  from  St.  Cloud  to  New  York  as  local.  Cincinnati,  N.  0.  ^ 
T.  P.  H.  Oo.  v.  Tnteninte  Commeref  Commiegion,  162  U.  S.  184, 
40  L.  ed.  986,  5  InU-ra.  Com.  Kep.  391,  16  Sup.  Ct,  Rep.  700. 
^hile  12  cents  may  he  an  extravagantly  low  beat  rate  as  apphed 
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to  tbe  distance  and  ttaPRc  in  question,  it  is,  when  considered  as 
a  charge  for  a  haul  of  160  miles  out  of  a  total  through  haul  of 
1500  miles,  an  extravagantly  high  rate.  \Vc  do  not  express,  how- 
ever, any  opinion  U[x>n  the  reasonableness  of  the  through  rate  or 
the  propriety  of  the  division  which  the  defendant  receives,  since 
the  latter  question  especially  must  depend  upon  conditiooa  of 
which  no  information  is  aSurd^d  hy  the  testimony. 

It  has  been  urged  that  the  oonsuquence  of  the  conclusioa  at 
which  we  liave  arrived  must  be  to  comjiel  the  Northern  Pacific 
Company  to  withdraw  from  this  through  huKiness.  and  that  as  a 
result  that  company  will  lose  the  profit  which  might  accrue  from 
that  traffic,  without  any  benefit  whatever  to  St.  C-'loud.  Should 
the  defendant  elect  to  comply  with  our  order  by  canceling  ita 
through  tariffs  it  cannot  he  affirmed  that  the  community  of 
St.  Cloud  has  derived  no  advantage  from  such  action.  The 
injury  to  that  community  lies  in  the  discrimination  l^etween  it 
and  other  localities.  That  discrimluation  is  intensiQed  in  pro* 
portion  as  the  St.  Paul  rate  is  forced  down  below  the  St.  Cloud 
rate.  As  already  remarked,  it  is  impossible  to  say  what  e£tect 
the  competition  of  the  Northern  Pacific  Company  might  produce 
upon  this  through  rate,  and  therefore  impossible  to  Bay  to  what 
extent  St.  Cloud  is  or  is  not  benefited  by  its  withdrawing  from 
that  competition. 

If  the  Northern  Pacific  withdraws  from  this  business  it  will 
certainly  lose  a  certain  amount  of  traffio.  That  traffic  is  insig- 
nificant, however,  and  it  is  handled  under  such  conditions  that 
the  profit  arising  from  it  must  be  more  insignificant  still.  More- 
over, this  tmffic  goes  to  a  shorter  line  which  can  handle  it  at 
less  expense.  Wasteful  comjietition  by  circuitous  routes  is  to 
the  disadvantage  of  railwaj-s  as  a  whole,  certainly  of  the  country 
as  a  whole,  for  ultimately  there  must  lie  some  relation  between 
rates  and  the  actual  cost  of  transportation.  What  the  Northern 
Pacific  loses  here  by  the  application  of  the  long  and  short  haul 
rule  it  probably  gains  somewhere  else  through  the  general  oV 
ervance  of  that  same  rule  by  other  carriers. 

Even  if  it  were  true  that  the  defendant  did  lose  without  coi^ 
mnding  ad  vantage  at  other  points,  that  would  be  no  controlling 
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reason  against  our  concluston.  The  application  of  a  beuefit^ent 
geimni.1  rule  uEtt-n  works  ii  certain  hardship  lit  ijidividuul  cases. 
At  the  present  time  tlie  rule  of  tlie  fourth  section  is  observed 
except  in  certain  southern  territory  and  in  the  making  of  trans- 
continental nttca.  The  application  of  that  section  for  which  the 
defendant  oontendu  woiild  iwmiit  throughout  tlie  whole  country 
the  making  of  higher  rates  to  intermediate  points,  thereby  dis- 
arranging buaineas  conditions  and  producing  endless  discrimi- 
nations which  do  not  now  exist.  We  cannot  feci  that  any  such 
application  wfu  intended  by  the  Act,  nor  that  it  shoiUd  be 
permitted  in  due  consideration  of  the  interests  of  all  parties 
concerned. 


xir 


RELATIVE  RATES » 


Ths  Savaxkah  F£ktiuz&b  Cask 


pRonrr,  Commi*nfm(r : 

The  Savannah  linreau  of  Freight  and  Transportation  ia  an 
organization  of  the  business  men  of  Savannah,  Ga.,  having  in 
charge  the  ininsportatiou  interests  of  thnt  city.  Cert4im  fer- 
tilizer companies  lorat^d  at  Savannah  join,  with  it  in  this 
complaint. 

Savannah,  Ga.,  Charleston,  S,C.,  and  Wilmington,  N.C.,  are 
important  centers  for  the  distribution  of  commercial  fertilizeTs. 
Thij}  complaint  rcfera  to  tlie  j'atcs  upon  such  commoditie^j' from 
these  three  cities  to  points  ia  Xorth  Carolina*  South  Carolina, 
Georgia,  Florida,  and  Alabama,  and  is  in  substance  that  the 
syst'Cm  by  which  these  rates  are  made  is  vicious  in  principle,  and 
tliat  the  rates,  as  made  under  that  system,  discriminate  against 
Savannah  in  favor  of  Charleston  and  Wilmington,  and  are  in 
violation  of  the  fourth  section.  The  facts  are  not  for  tlie  most 
part  in  dispute,  since  they  arise  mainly  upon  the  published 
tariffs  of  the  defeudanta. 

While  it  will  be  unnecessary  to  refer  to  all  the  instances  cited 
in  the  pleadings  and  proofs,  two  or  three  cases  will  best  state  the 
nature  of  the  complainants'  contention.  The  rates  given  are, 
unless  otherwise  specified,  those  in  force  at  the  time  the  com- 
pUtint  and  answers  were  fded. 

The  Charleston  <S:  Savannah  Railway  extends  from  Charleston 
to  Savaiutah.  At  Suvannab,  it  cunnects  with  the  Savannali, 
Florida  A;  Western  Railway,  which  runs  southerly  to  .Inckson- 
viUe,  Fla,,  and  westerly  across  tJic  southern  portion  of  Georgia, 


1  Deeliled  December  81,  1897. 
pp.46»-«8e. 
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to  the  Alftbaina  State  line,  where  it  connects  with  the  Alabama 
Midland  Railway  extending  to  Montgoiiiei}'.  These  three  lines 
of  railway  are  operated  under  a  common  management  by  what 


is   known  as  the   I'Unt  System,  and   constitute   in  practical 
operation  but  one  line  of  railroad. 

The  distance  between  Charleston  and  Savannah  by  this  line 
is  116  miles.  Monteith,  Ga.,  is  a  station  upon  the  Charleston 
&i  Savaiuiah  Railway,  101  miles  from  Charleston.  Burrouglis. 
Molutoiih,  Ulackshearand  Sparks  are  all  stations  in  the  State  of 
Georgia  upon  the  Savannah,  Florida  &  Western  Railway.  The 
rate  per  ton  of  2000  pounds  and  distance  from  Savannah  to 
these  stations  is  as  follows  : 


fa 

Bats 

DtlTAKOa 

«O.BB 
1.10 

i.7i 

1.82 

12  tuilM 

3i     ■' 

87       " 
07      " 
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The  rate  fttid  diRtance  from  Charleston  to  these  various  poinU 
is  ait  follows: 


Tto 

Katb 

DlkTjUiCR 

»1.74 

.80 

t.eo 

1-71 
1.B2 

101  tuiiea 
116      ■■ 
127      " 
HO      '• 
202      ■' 
212      " 

The  uoniplainants  urge  that  a  comparison  of  the  rates  and 
distances  from  Clmrlestuii  aud  Savaniinh  to  those  Taiioiui  points 
shows  that  the  rates  are  made  without  any  reference  t4^)  distiUice 
or  cost  of  transportation,  and  that  they  discriminate  against 
Savannah. 

The  defend&nts  insist,  upon  the  otiier  hand,  that  the  rate  from 
Charleston  to  Savannah  is  fixed  by  water  coni{>ctition,  that  the 
ratctt  from  Savannah  to  all  points  upon  the  Plant  System  in 
Geoi^ia  are  made  by  the  Georgia  Itailroad  Commission,  that  the 
rates  from  Charleston  to  these  same  points  are  made  by  adding 
50  cents  to  the  Georgia  Commission  rate,  and  that  this  difference, 
in  view  of  the  low  rate  between  Charleston  and  Savannah,  is  a 
reasonable  one. 

The  rAim  between  all  points  In  the  State  of  Georgia  are  fixed 
by  the  liailway  (Commission  of  that  State.  The  facta  as  to  water 
competition  between  Chiu'lcston  and  Savannah  are  stated  ujion 
another  branch  of  tliis  case. 

As  already  stated,  the  Savannah,  Florida  &  Western  Railway 
extends  from  Savannah,  {5a.,  to  JacksonWlle,  Kla.  The  difference 
in  rate  between  Charleston  and  Savannah  to  all  points  upon  the 
line  of  that  railway  in  the  State  of  Georgia,  not  common  points, 
is  50  cents  in  favor  of  Savannah.  Folkston,  Go.,  is  the  last 
station  in  that  State  and  is  distant  245  miles  from  Charleston 
and  130  miles  from  Savaanah,aud  the  rate  is  ^2.20  from  Savannah 
and  $i2.70  from  Charleston.  Boulogne,  Fla.,  is  the  next  station 
beyond  and  5  miles  distant  from  Folkston.    At  Boulogne  the 
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di£[ei'eiic«  Id  rate  is  but  24  cenU  per  ton  in  favor  of  Savanualu 
whitti  ut  Diusmoret  Fla.,  30  uiileii  suulh  ol  Kulksluu,  the  rate 
ja  the  isaum  from  both  Chat'lestou  aud  Savaimab,  va.^  $2.-30 
per  ton. 

Complainants  say  that  if  Savannah  is  entitled  to  an  advantage 
of  50  cents  in  Georgia  it  is  oerta.inly  entitled  to  the  same  advan- 
tage in  Kloridii,  imd  tiiat  ttu:  Bhrinkago  in  nil  instances,  and  the 
entire  disappeumncu  in  many  instanc-eb  of  any  difference,  is  an 
unjust  discrimination  againat  Savannah  in  favor  of  its  competitor 
Charleston.  The  defendant  excuses  this  by  saying  that  Jackson- 
ville is  an  important  ocean  port,  Wtwccn  which  and  Charleston 
and  Savannah  the  rate  is  practically  the  same,  and  that  in  going 
south  upon  the  Savannah,  Florida  &  Western  Railway  it  is 
necessary  to  lower  tlie  rate  and  diminish  the  difference  as  Jack- 
sonville is  appi-oached.  Since  the  wat«r  rate  is  the  same  from 
both  Cliarlestun  and  Savannah  to  Jacksunville  tlie  mil  nUe  must 
also  be  the  same,  or  substantially  the  aame,  to  points  which  can 
be  reached  fram  Jacksonville. 

We  find  that  there  is  actual  water  competition  between  Cliarles- 
ton  and  Savannah  and  Jack.sonville,  and  that  the  rates  by  water 
from  Charleston  and  Savannah  to  Jacksonville  upon  commercial 
fertilizere  are  substantially  the  same.  It  did  not  appear  how  far 
from  Jacksonville  into  tlie  iuteriur  freight  could  be  transported 
upon  the  ocean  aud  rail  rate  as  against  all  rail  competition  from 
Suvatinah.  The  rates  to  Florida  poiuts  have  been  changed  since 
the  tiling  of  the  complaint,  so  that  this  alleged  disorimination  is 
to  some  extent  removed. 

The  Savannah,  Florida  &  Western  Railway  crosses  the  Chatta- 
hoochee river  at  SaCTold.  Ga.,  where  it  cunnecui  with  the  Alabama 
Midland  Hailway.  Saffold  is  the  last  station  in  the  State  of 
Georgia.  Alaga,  1  mile  beyond,  is  the  first  station  in  the  Stiiie 
of  Alabama.  The  rate  from  Charleston  tia  Savannah  toSaffold, 
distant  384  miles,  is  ^.64;  from  Savannah  to  Saffold,  distant 
269  miles,  ^Z,14,  while  tbe  rate  to  Alaga  from  both  Charleston 
and  Savannah  is  the  same,  iJ'S.ao.  This  is  true  of  all  the  stations 
upon  the  Alabama  JMidhuid  Kailway.  the  rate  being  the  aame 
ironi  both  Cbarleston  and  Savannah.    Tliese  rates  seem  to  have 
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been  changed  aUo  since  the  filing  of  the  complaint,  so  that  there 
b  now  a  differential  of  20  centti  in  favor  of  8avauniiU  to  points 
on  the  Alabama  Midland  in  Alabama. 

The  con]])lainantfi  insist  that  this  equalizing  of  the  rate  between 
Charleston  and  Savannah  to  points  in  Alalnnia,  while  the  differ- 
ence in  ditttance  remains  the  same,  Is  an  unjust  discrimination 
againat  Savannah.  The  deieiidants  reply  that  all  stations  upon 
the  Alabama  Midland  Itailway  between  Alaga  and  Montgomery 
arc  grouped,  and  that  the  rate  is  made  by  competition  with  other 
railway  lines  and  other  linen  partly  rail  imd  pardy  water,  oper- 
ating through  Montgomery;  the  r,ite  from  Peiisacola,  Fla.,  and 
Mobile,  Ala.,  to  Moutgomeiy  being  $1.80.  and  from  New  Orleans, 
La.,  to  Montgomery  #3.00.  Those  rates  aro  correctly  statpd.  but 
nothing  appeani  as  to  the  oust  of  fertilizero  at  Pensacota,  Mobile 
or  New  Orleans;  nor  did  it  appear  whether  or  not  fertilizers 
were  actually  brought  from  these  points  to  Moutgomerj-. 

The  foregoing  illusLrutions  sufficiently  indicate  the  manner  in 
which  il  is  alleged  that  the  Plant  System  <liseriminatcs  hy  these 
rates  against  the  city  of  Savannah  in  favor  of  Charleston ;  but 
the  complaint  goes  much  further  than  this  and  attacks,  not  merely 
the  rate  of  individual  lines,  but  the  entire  scheme  of  rate  making 
whit^h,  it  is  alleged,  abolishes  distance  in  favor  of  Charleston  and 
Wihnington  as  against  Savannah.  The  natuiv  of  this  alleged 
discrimination  appears  from  the  following  examples : 

Vahlosta,  G.i„  is  situated  upon  the  Savannah,  Florida  & 
Western  Railway  1a8  miles  from  Savannah  and  279  luiles  from 
Charleston,  and  this  is  the  direct  rail  line  between  Charleston 
and  Valdoatji.  Valdosta  can,  however,  be  reached  from  Charles- 
ton by  another  line  made  up  of  the  South  Carolina  &  Georgia 
Kailway  to  .Vugnsta,  the  Georgia  Railroad  from  Augusta  to 
Macon,  and  t  he  Georgia  Southern  &■  Florida  Railway  from  Macon 
to  Valdosta.  The  distance  by  this  route  is  413  luilea  as  against 
27S  miles  by  the  direct  route.  It  has  already  been  said  that 
to  most  pointij  in  the  Slate  of  Georgia  upon  the  Plant  System 
there  exists  a  difl'erence  in  rate  of  50  cents  between  Charleston 
and  Savannah  in  favor  of  Savannah,  but  in  the  case  of  Valdosta 
the  rate  is  the  same,  ^2.48.  and  Uiis  'ib  for  the  reason  that  the 
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circuitous  line  from  Charleston  demands  and  obtains  the  right 
to  niake  the  same  rate  from  Chatle!>ton  to  ValdoBla  as  is  made 
from  Savannah  to  Valdosta. 

Hawkinsville,  Ga.,  is  upon  the  Soulheni  Railway  between 
Brunswick,  Ga.,  and  Macon.  It  is  also  connected  by  lines  of 
railway  with  both  Charleston  and  Savannah.  The  route  from 
Chui'Iestuu  is  over  the  South  Cai-olina  &  Georgia  to  Augusta, 
the  Augusta  Southern  to  Teniiille,  the  Wrightsville  &  Tennille 
to  Dublin,  and  the  Oconee  &  Western  frum  Dnhlin  to  Hawkins- 
ville:,  a  distance  of  297  miles.  The  line  between  Savannah  and 
Hawkinsville  is  by  the  Central  of  (ieorgia  Railway  to  Tcnnille, 
the  Wrightsville  &  Teunille  to  Dublin,  and  the  Oconee  & 
Western  from  Dublin  to  Hawkinsville,  being  the  same  route 
from  Tennille.  The  rate  from  all  three  points  is  the  same, 
although  the  distances  ai-e  from  Brunswick  160  miles,  Savannah 
211  miles,  and  C'harlesUjii  297  miles. 

The  eomplainiintti  have  referred  to  several  instances  as  show- 
ing this  kind  of  discrimination  in  favor  especially  of  ('harles- 
ton  and  Wilmington  as  appeara  from  llie  following  tablea.  By 
"one  line"  is  meant  one  continuous  lino  operated  by  (me  com- 
pany, and  by  "  two  or  more  lines,"  that  the  line  between  the 
points  named  is  mode  up  of  two  or  more  independent  roads. 
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Td  CoLmars,  Ga.' 


FlUiM 


Dl>T43L*K 


LUtB« 


Samuiafa  . 

ChAriwtoa 

Wilmington 


391  miles 
389      •' 


Kate  f$.14  per  Mm, 


To  T«o».  Ala.' 


Sav&nnah  . 

Chariesloo 

Wllndngtou 


taOmUn 
4TS     " 

987      » 


BMC  $S.60  F«r  ton. 


To  MoKTOoinniT,  Ala.i 


SkTABnAb    . 

CharlMUiu 
Wilmington 


SlOmlks 

627       ■* 
«1       " 


Bate  $3.00  per  ton. 

The  complainants  say  that  these  tables  show  that  the  ratea 
complained  of  are  made  without  any  consistcuey,  williout  any 
reference   to   distance,   and    that  they  uniformly  discriminate 
J  against  Savannah  by  admitting   Charleston    and   Wilmington 
*  upon  oqua]  terms  into  that  territory  which  is  naturally  tribu- 
tary to  Savannah. 

The  defendants  do  not  deny  that  the  rates  are  made  upon  the 
principle  complained  of,  but  thej*  say  that  the  principle  is  just, 
advantageous  to  the  various  localitiCT  which  thereby  enjoy  the 
benefit  of  the  competition,  and  that,  whatever  objection  there 
may  be  to  it,  it  is  the  only  system  which  is  possible  under  the 
peculiar  circumstances  which  exist  in  this  southern  territory. 


1  ex.  map,  p.  Ud,  »Mpra. 
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Exactly  what  tliia  system  is,  and  exactly  the  points  of  difference 
between  the  claims  of  the  coinplainaiits  and  the  defendants  is 
well  indicated  by  a  (graphic  illustration  produced  upon  the  trial 
by  counsel  for  the  defendants,  which  was  made  an  exhibit  and 
is  repixiduccd  here. 

Referring  to  the  above  outline,  Wilmington,  Charleston,  Sa- 
vannah and  Bruosnick  are  four  poinls  u{j<hi  the  seacoiwl.  A, 
B,  C,  sud  D  are  four  iutehor  puiuU.    The  buavy  lines  represtint 
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lines  of  railway  connecting  each  one  of  these  ocean  ports  with 
the  corresponding  interior  point,  and  designate  the  shortest  line 
of  railway  between  such  points.  The  dotted  lines  represent 
lines  of  railway  Iwtween  the  several  ocean  port*  and  the  interior 
points.  Now,  the  complainants  insist  that  the  lowest  rate  should 
in  all  cases  be  made  upon  the  shortest  line  ;  that  is,  Wihnington 
should  have  the  lowest  rat«  to  A,  Charleston  to  B,  Savannah 
to  C,  and  Brunswick  to  X).  The  defendunto  insist  that  when 
the  rate  has  been  made  over  the  short  line,  as  from  Savannah  to 
C,  then  Wilmington,  Charleston  and  Brunswick  ore  all  entitled 


294 


RAILWAY  PROBLEMS 


to  the  same  rate  to  C,  although  the  lines  of  commQnication  are 

mucli  longer. 

To  stnte  the  propoaition  with  reference  to  some  of  the  points 
actually  in  evidence  in  this  case.  VaUlosta  is  158  miles  from 
Savannah  hy  the  Savannah,  Florida  &  Western  Railway.  The 
rate  upon  fertilizers  from  Savannah  to  Valdosta  is  fixed  by  the 
(Jeorgia  Kailway  Coiuuiission.  Now,  tbe  defendants  say  that 
when  tills  rate  it)  oni:e  fixed,  if  Charleston  can  reacli  the  itame 
point  by  a  longer  line,  it  is  entitled  to  do  so  at  the  same  rate, 
although  tliat  line  is  -113  miles  in  length  and  compoBeil  of  three 
independent  railroads  a^  against  lo8  miles  over  one  railroad. 

So  in  the  case  of  (lawkinsville.  This  station  is  situated  upon 
the  Southern  Railway  between  Rninswick  and  Macon.  The 
rate  from  Brunswick  is  fixed  by  the  Georgia  Commission.  Now, 
when  that  rate  lias  been  determined,  Charleston  and  Savannah, 
or  rather  the  lines  leading  from  Charleston,  Savanna!]  and  Wil- 
mington, insist  that  they  are  entitled  to  the  same  rate,  althuugh 
the  distance  from  lirunswick  to  Ilawkinsville  is  but  Itil  miles 
over  one  line  as  agninst211  miles  from  Savannah  over  two  lines, 
297  miles  from  Charleston  over  four  lines,  and  4S0  miles  from 
Wilmington  over  five  lines. 

It  appears  from  the  testimony  that  there  are  in  the  States  of 
Kentucky,  Virginia,  Tennessee,  Mississippi,  Alabama.  Georgia, 
Louisiana,  North  Carolina,  South  (.'arolinn  and  Florida,  148  of 
these  points  to  wliich  the  ratoa  on  fertilizers  from  Charleston, 
Savannah,  Rrnnswick  and  Jacksonville  are  the  same.  The  illus- 
trations given  in  these  findings  of  fact  all  show  that  Savannah 
loses  the  benefit  of  the  less  distance.  There  must  be  many  of 
these  common  points  to  which  the  distimce  from  Savannah  is 
greater  than  fi-om  Charleston  and  in  respect  of  which  Savannah 
has  the  advantage  over  Charleston,  No  attempt  has  Iwen  made, 
however,  upon  the  part  of  the  defendants  to  show  what  these 
points  are.  nor  whether,  on  the  whole.  Savannah  is  at  an  advan- 
tage or  disadvantage  under  this  system  of  rat*  making.  UjKin  the 
other  hand,  the  defendants  claim  that  this  is  entirely  immaterial, 
that  these  points  have  the  right  to  the  common  rate  provided 
that  tlie  primary,  or  determinative  rate,  which  is  usually  the 
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short-diHtance  rate,  is  properly  luatlc  :  and  provided  further  that 
the  long  line  can  carr}''  without  loaa  at  tlint  rate. 

We  arc  unable  to  find  that  the  short-distance  rate  in  any  case 
called  to  our  attention  diKcriminates  against  Savannali.  Id  most 
cases  that  rate  is  tKc  one  made  by  the  Railroad  Couiotissioa  of 
either  Georgia  or  South  Carolina.  Neither  can  we  find  from 
the  testimony  that  the  long  line  in  any  case  carries  at  a  1o«j>. 
Although  the  i-at«  per  ten  [xT  mile  in  some  Instances  is  low, 
the  tcstimouy  of  the  defendants  tends  to  prove  that  it  is  a  remu- 
nerative rate,  and  there  is  notbing  to  show  the  contrary. 

It  does  not  appear  tliat  the  Southern  Railway  &  Steamship 
Association  originated  this  system  of  "common  points,*'  but 
that  it  found  the  same  already  in  existence  and  adopted  it.  For 
a  long  time  Brunswick,  Savannah,  I'ort  Royal  and  Charleston 
have  entered  upon  equal  temia  this  common-point  territory. 
Wilmington  did  not  formerly,  but  the  lines  leatliiig  from  that 
city  strenuously  insisted  upon  their  right  to  participate  in  the 
same  rates,  and  in  many  iustauces  exacted  that  right.  Finally 
that  question  was  submitted  to  the  Hoard  ^  of  Arbitration  of 
the  Southern  Railway  &,  Steamship  Association,  and  that  Board 
published  its  award  April  29,  181*5,  by  which  it  was  decided 
that  tlic  riles  should  Iw  the  same  from  Wilmington  as  from  other 
South  Atlantic  porta  to  all  points  in  this  territory,  excepting 
those  upon  and  south  of  the  Savannah  &  Western  extension  of 
the  Cenlml  Uailrond  of  Georgia  from  Savannah  to  Lyons  and 
the  Georgia  iS:  Alabama  Railway  in  the  State  of  Georgia.  This 
award  w;ls  accepted  by  the  vai'ious  lines  interested  an<l  has  since 
been  acquiesced  in. 

The  complainnnta  put  in  evidence  upon  the  trial  certain  tables 
of  rates  and  distances  which  they  claim  show  a  iliscrimiiiation 
against  Savannali  and  in  favor  of  Charleston.  The  first  of  these 
consists  of  two  sets  of  tables,  each  made  up  of  33  stations.  In 
the  first  set  the  stations  selected  are  in  the  Stat«8  of  (icorgia 
and  Florida,  and  the  tables  show  the  distance,  the  rate  per 
ton,  and  the  rate  per  ton  per  mile  from  both  Savannah  and 
Charleston. 

'  Vide,  p.  114,  Mipm. 
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IM  miles 
284     " 
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^M                 The  accond  set  is  made  up  of  33  stations  in  tho  States  of 
^1             North  Carolina  aud  South  Carolina.    The  facts  shown  are  the 
H            same  and  the  avera^ea  are : 

^H                                Taojt 

DlHTUICB 

Bats  fbh  TDX 

BAtR  rim  ToB             1 

^^^V          Ctiail«6Wii    .    .    . 

170  miles 
110     " 

12.87 
2.21 

«.0l(13               ^H 

.0101         ^H 

^^^F           The  compluinanta  introduced  another  table  made  up  of  74 
^M            stations,  no  one  of  which  appears  in  tho  tables  last  referred  to. 
H             These  stations  arc  situated  in  tho  States  of  Georgia,  Alabama, 
H             Florida,  and  South  Carolina.    The  average  distance,  rate  per 
H            ton,  and  rate  per  ton  per  mile  from  Savannah  and  Charleston 
H            ar«  as  follows: 

^H                                          VttOK 
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rsK  Uii.E                   1 
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^B                It  may  be  observed  in  this  eonncctioD  that  according  to  the        1 
H             testimony  of  the  defendants  only  10  per  cent  of  the  f«rtiUz«r  ^J 
H             and  fertilizer  rock  camed  to  Valdnsia  during  the  year  1896  ^H 
H              n-eut  by  the  Plant  Sji^tem.    Assuming  that  the  Plant  System       1 
H             carried  nothing  from  ('harleston,  this   would  mean  that  nine        1 
H             tenths  of  the  fertilizer  used  in  Vuldosta  was  transported  413        J 
H^           miles  instead  of  ln8  miles.                                                          ^^| 
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^^^          The  complaint  infideiitally  charts  that  in  the  application 
^1           of  this  system  the  carriers  charge  less  for  tiie  longer  haul  to  the 
H          competitive  point  than  they  chEiTge  tn  intermediiitR  poiiita  upon 
H           the  siime  line,    There  seems  to  Iw  a  difference  hetween  n*'com- 
K           mon  point,*'  which  is  a  point  ivaehed  hy  two  or  more  lines,  and 
H           a  "base  point,"  which  is  a  point  at  which  competition  has  forced 
H           down  the  rates  below  those  upon  either  side  of  it.    The  defend- 
H           ants  admit  that  the  rate  is  in  many  cases  lower  to  the  basing  point 
H           than  to  intermediate  points,  and  the  complainants  hffve  called 
H           our  attention  specifically  to  the  following  instances  in  which  the 
H           greater  charge  is  made  to  the  neai'er  pointy  when  the  transporta- 
H           tiou  is  over  ihe  same  line,  in  the  same  direction  at  the  samo  time. 
H               1.  The  riiarteston  &  Savannah  Kuilway  connects  Charleston 
H           and  Savannah.    Going  south  from  Charleston  the  rate  to  Mon- 
H           teith,  Ga.,  is  $1.74  and  the  distance  101  miles,  wliite  the  rate 
H           to  Savannah,  14  miles  further,  is  ^.^0  per  ton.    So  going  from 
H           Savannah  nortli  towimls  Charleston  the  rates  and  distances  to 
H           intermediate  points  are  (cf.  map,  p.  287,  mtpra): 

H                                                       To 
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1.70 
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108     ••              ^H 
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^^B         The  respondent  Charleston  &  Savannah  Itailway  Comi>any 
^K          alleges  that  these  rates  are  justified  hy  water  competition  between 
H           Charleston  and  Savannah.    We  find  that  there  is  such  water 
H           competition  which  is  of  controlling  force,  and  that  the  respond- 
H           ent  could  not,  as  against  this  competition,  charge  more  than  $.80 
H           per  ton,  while  the  rates  to  intermediate  points  arc  substantially 
H           those  fixed  by  the  Railroad  Commissions  of  Georgia  nnd  .South 
H^          Carolina.    That  the  rates  are  not  exactly  the  same  going  north 
^^^L     U  going  south  for  the  same  distance  is  accounted  for  by  the 
^^^F    &ot  that  the  South  Carolina  Comniii^sion  allows  a  higher  rate         i 
■          upon  fertilizers  than  the  Georgia  Commission,                               ^H 
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2.  The  Charleston  &  Siirannal]  Railway  is  Uie  direct  line 
lietwcen  those  two  cities,  but  there  is  another  Houiewhat  longer 
line  made  up  of  the  South  rarolina  &  Georgia  Uailroad  from 
CharleHtoii  to  D<Miinai-k,  and  th«  Florida  (Central  &  Peninsular 
Kailroad  from  Denmark  to  Savannah.  These  two  defendants 
make  a  joint  rate  between  Chaile^ton  and  Savannah  of  ji.SO,  the 
distance  bt^ing  t71  miles.  Kincon,  iMeinhard  and  Wheat  Hill 
are  all  stations  upon  the  Florida  C'cntral  &  Peninsular  Kailroad 
in  the  State  of  Cleorg-ia,  distant  from  Charleston  respectively 
163  miles,  161  miles  and  167  nitles,  and  the  rate  is  in  each 
case  $2. SO  [»;r  ton. 

We  liave  already  found  Uiat  water  oonipetttion  between 
Ch&rleston  and  Savmniiih  neeessitak's  the  rate  of  !j.80.  The 
rate  of  ^2.80  to  tike  intermediate  points  ubove  referred  to  does 
not  exceed  tliat  allowed  bj  the  State  Commissious  of  Geoi^ia 
and  South  ('arolina. 


4.  As  already  stated,  Uio  long  lino  between  Charleston  and 
Valdnsta  is  composed  of  the  Soutli  Carolina  »V  Georgia  Railroad 
from  Chai'leHtou  to  Augusta,  the  Georgia  I^Hilroad  from  Angiista 
to  Macon  and  the  Georgia  Southern  &  Florida  Kallway  from 
Macon  to  V'aldosta.  These  lines  make  a  joint  rate  from  Charles- 
ton to  ValdosUi  of  ^2.48, 

Tliomson,  Mayfield  and  Haddocks  are  stations  upon  the 
Georgia  Riiilroiul  between  Augusta  and  Macon.  The  South 
Carolina  it  Georgia  Uailroad  and  the  Georgia  Railroad  make 
the  following  joiut  rates  for  tlie  fullowiug  distances  to  those 
points: 
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92.64 

3,64 
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2.64 
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Kathleen,  Sycamore,  Tifton  and  Sparks  are  stations  upon 
the  Georgia  Southern  &  Florida  Railway  between  Macon  and 
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Valtlosta.  Tlje  South  Carolina  &  Georgia  Kailroad,  the  Georgia 
l{ailru:«i  aud  th«  Georgia  Southcru  \  FlonJa  Uailway  mak« 
joint  rates  fruui  Chiirleston  to  these  stations  att  folluw's: 
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Of  the  above  stations,  Thomson,  Maj-field,  Haddocks,  Kath- 
leen, S^'caiiioro  ami  Sparks  are  noncompetitive  stations,  while 
Macon,  Tifton  and  Valdosta  are  conii«titive  points. 

The  defendants  alle^  that  the  low  rates  at  these  competitive 
points  are  foiYted  hy  railway  competition,  and  that  the  mtcs  to 
intermediate  i)oiiit«  are  reasonable  in  and  of  themselves.  We 
find  that  there  is  milway  t-^om petition  at  the  above-named  com- 
petitive points,  which  tnuluiibtedly  occasions  the  low  riites.  ITiat 
corDpctition  does  not  necessitate  the  low  rates,  except  that  it 
induces  a  number  of  carriers,  all  nf  wliom  are  subject  to  the  Act 
to  Kegulato  f'omnierce,  to  fix  them  bj  voluntary  agreement. 
The  rates  to  intermediate  points  are  not  greater  than  those 
allowed  by  the  State  Hailroad  Commissions  of  Georgia  and 
South  Carolina,  and  in  this  seuKe  they  are  reasonable  '•  in  and 
of  themselvea."  The  making  of  the  lower  rale  to  the  more 
distant  com]>etittve  point  introduces,  we  think,  a  ne\v  element, 
and  we  aro  not  prepared  to  find  affirmatively  that  the  higher 
intermediate  rates  in  comparison  with  the  lower  competitive 
mtcs  are  reasonable  either  as  matter  of  law  or  a8  matter  of  fact. 

5.  The  line  from  Charleston  to  Hawkinsville  is  made  up  of 
the  South  Carolina  &  Georgia  Railway  to  Augimla,  the  Augusta 
Southern  from  Augusta  to  Tciinille,  the  Wrightsville  &  Tennllle 
from  Tennille  to  Dublin  and  the  Oconee  &  Western  from  Dublin 
to  nawkinsville.  The  line  from  Savannah  to  Tlawkiiwville  is 
composed  of  the  Central  of  Georgia  Railway  from  Savannah  to 
Tdnnille,  the  WrighUville  &  Tennille  from  Tennille  to  Dublin 
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^1           ikcd  tibe  Oconee  &  West-em  from  Dublin  to  Hawkius^'ille.  beinj; 
H            the  same  line  from  Savannah  to  Ilawkinsville  and  from  Charlea- 
^M            ton  to  IluwltinsviUe  both  make  a  joint  rate  from  those  two  cities 
H            to  Hawkinsville  of  ^''2.53. 

H                 Hepbzibab,  Matthews  and  Warthen  are  upon  the  line  of  the 
H            AugUHta  Southum.     The  Augusta  Suutiiem  and  the  South 
H            Carolina  <&  Georg'iH  maintain  the  following  rateti  from  Charles- 
H            ton  to  these  Htaticns: 

^^^K 

Oats 

[>iaT4?ici:                    1 

^^^B          Matihevm 

92.94 
3.10 
2.87 

S08     "             ^H 

H                 Wrigfatsville  is  upon  the  WrightsTille  &  Tennille  Railroad 
H            between  Tennille  and  Dublin.    The  South  Carolina  &i  Georgia 
H            Railroad,  the  Augusta  Southern  Kailroad  and  the  Wrightsville  & 
^M            Tennille  Railroad  make  the  following  joint  rates  from  Charleston: 

^^B 

Kaiz 
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C2.n 

3.12 

187     "             ^^ 

^^B           Dexter  is  upon  the  Oconee  &  Western  Railway  between  Dub- 
^^^       lin  and  Ilawkinsville.    The  South  Carolina  &  Georgia  Railroad, 
^1         -  the   Augusta  Southern  Railroad,  the  Wrigiitsvillo  &l  Tennille 
H            Railroad  and  the  Oconoe  &  Western  Railway  maintain  the  fol- 
H           lowing  joint  T&tea  fi-om  Charleston: 
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R.tTE 
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^m          ,    Itoxur 

93.10 
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270  inxlea                   J 

3B7    "         ^m 

^^V           rbe   rate   from  Savannah  to  Tennille  over  the  Central  of         1 
H           Georgia  Railway  is  *2.31  and  the  distance  134  miles.    Between         1 
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Tenniile  and  llawkinsviUc  and  to  KawkinRvUle  the  Central  of 
Georgia  Railway,  the  WrightevUle  &  Tenftille  Hailwa}'  and  the 
Oconee  &  WesterQ  Hailwiiy  maintain  the  some  rates  as  above 
atated. 

The  defendants  natned  in  this  paragraph  offer  the  same  justifi- 
cation as  stated  in  the  preceding  paragraph,  viz.,  that  Hawkina- 
Tille  ia  a  competitive  point  and  that  the  rates  to  the  intermediate 
stfttious  named  are  reasonable. 

We  find  that  Ilawkinsville  is  a  competitive  point,  and  that  the 
from  Brunswick  to  Hawkinsville  is  fixed  by  the  Georgia 
''Commissiim.  Our  fiudiug  as  to  the  rates  to  the  intermediate 
stations  is  the  same  as  that  iti  panigiuph  four. 


Upon  these  findings  to  what  relief,  if  any*  are  the  complain- 
nnt«  entitled? 

Tlio  iioderlying  cause  of  complaint  is  the  system  upon  which 
these  rates  are  made,  and  the  most  important  question  is  whetljer 
that  system  is  in  violation  of  the  Interstate  Commerce  Act  in 
the  respect  complained  of,  and  if  so,  whether  the  Commission 
has  power  to  correct  such  violation. 

The  position  of  the  complainauta  seems  to  be  that  certain 
territory  is  tributary  to  the  city  of  Savannah  and  that  Charleston 
must  not  be  allowed  to  enter  this  territory  upon  equjil  terms  as 
to  freight  mtcs.  This  really  amounts  to  saying  that  the  rate 
should  be  deteniiiiied  by  ttie  distance.  It  has  often  been  said 
Ihat  distance  is  an  inipunant  element  in  the  making  of  rates, 
and  it  has  been  held  that  a  carrier  would  not  be  cuvipiUed  to 
disregard  distance  in  order  to  place  two  localities  upon  com- 
mercial equality.  Commercial  Cluh  of  Omaha  v.  Chicaj/o,  J!.  I. 
if-  P.  R.  Co^  6  I.  C.  C.  Uep.  647 ;  Cintinmti  FrtigJu  Bureau 
V.  Cincinnati,  N.  0.  jf  T.  P.  R,  Co.,  7  I.  C.  C.  Hep.  180. 

U^wn  the  uUier  hand,  it  often  htipi)ens  that  distance  is  alto- 
gether disregarded,  and  it  hus  been  held  that  this  miiy  be  proper 
within  certain  limits  and  under  certain  conditions.  Imperial  Coal 
Co.  V.  PitUbun,  jf-  L.  E.  R.  Co.,  2  I.  C.  C.  Rnp.  018,  2  Inters.  Com. 
Rep.  43R.  The  proiiosition  of  the  defendant  is,  however,  that  in 
this  whole  territory  distance  should  be  entirely  obliterated.  The 
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mere  fact  that  a  town  is  Rituated  at  the  junction  of  two  railroada 
ontitlcB  thai  lowii  t<i  the  same  freiglit  rate  from  Charleston  and 
Saraiinah,  no  matter  what  the  relative  distance  ma.y  be. 

To  put  the  qu(*Kt.ion  in  a  concrete  form.  Vaklasta  is  L'iS  miles 
from  Savannah  tuui  413  miles  fmm  Charleston,  yet  the  defeiul- 
aDts  cliiim  that  the  ral«  from  Savannah  and  Charleston  should  be 
the  same.  It  is  found  that  only  10  per  cunt  of  the  fertilizer  used 
in  Vnldoata  during  the  year  1896  came  from  Savannah,  the  bal- 
ance of  it  being  brought  from  ('liarleston.  Assuming  that  the 
cost  of  that  article  wax  the  same  at  Savannah  and  Cliarlcaton, 
this  would  mean  that  nine  tenths  of  all  the  fertilizer  consumed 
in  that  vicinity  was  transported  413  miles  while  it  might  have 
heen  obtained  by  transporting  it  158  miles.  Now,  the  com- 
plainants any  that  this  Ik  wmng ;  that  manifestly  it  cost^i  much 
more  to  transiwrt  fertilizer  from  Charleston  than  from  Savannah, 
and  that  somelxxly  in  the  end  niiist  pay  for  that  species  of 
foolishness,  if  it  he  allowed  to  continue.  Upon  the  other  hand, 
the  defendants  urge  that  this  system  gives  Valdosta  the  benefit 
of  competition  in  the  markets  of  both  Charleston  and  Savannah, 
and  that  so  long  as  railroad  companies  are  operated  as  private 
enterprises  they  may  of  right  engage  in  any  legitimate  business 
which  yields  a  profit. 

Probably  the  true  solution  of  this  controversy  is  to  be  found 
in  a  mesne  between  the  contentious  of  the  two  parties.  It  can 
liaitlly  be  said  tliat  a  particular  locality  is  entitled  to  describe 
about  itself  a  circle  and  exclude  ita  competitors  from  this  area. 
Neither  can  it  well  be  claimed  that  distance  ought  not  to  be  a 
factor  in  the  making  of  rat«H,  and  that  a  city  is  entitled  to  no 
benefit  by  reason  of  its  advantageous  position.  The  defendants 
themselves  concede  that  there  are  limits  beyond  which  this  dis- 
regard of  distance  ought  not  to  extend.  Formerly  Wilmington 
was  not  allowed  to  come  into  this  common-point  territory  for 
the  very  reason  that  the  distance  was  against  that  city.  Finally 
that  ({ucstion  was  submitted  to  arbitration  and  the  arbiti-ators 
determined  tbat  Wilmington  might  come  into  certain  territory, 
but  a  line  was  established  below  which  it  could  not  ^o,  and  that 
city  is  to-day  excluded  from  points  south  of  this  line  oolely  od 
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account  of  difttance.  However,  we  do  not  feel  called  upon  to 
dbcide  in  tliis  au>e  whether  the  principle  iteclf  is  riglit,  nor 
whether  Die  application  of  that  principle  is  too  extensive,  for 
the  reoHon  that,  if  we  determine  tliut  there  Ls  a  wrong,  we  clearly 
have  no  power  to  correct  that  wrong. 

Voldoata  is  reached  by  one  line  of  railroad  from  Savannah 
and  by  an  independent  line  of  railroads  from  Charleston.  The 
rate  from  Savannah  to  "N'aldosla  is  fixed  hy  the  Railroad  Com- 
mission of  Georgia.  If  the  raitroa^ls  constituting  the  line  fi-om 
Charleston  to  Valdosta  see  fit  to  make  the  same  rat«  from 
Charleston  an  is  made  from  Savaunali  we  have  no  power  to 
order  them  not  to  do  so,  for  it  has  always  been  understood  that 
the  Commission  had  no  autluirity  to  fix  a  niinitnum  rate.  He 
Chicago,  St.  P.  ^  K.  V.  Jt  C'«..  2  I.  C.  U.  Kep.  "Jiil,  2  Inters. 
Com.  Rep.  187. 

If  some  point  is  taken  to  which  both  rates  are  interstate,  like 
Montgomcr}',  the  result  is  still  the  same.  Kach  line  is  on  inde- 
pendent  line  and  may  fix  its  owti  rate  wherever  it  pleases,  and 
we  have  no  jwwer  whatever  over  that  rate  when  established. 
It  is  manifest  that  a  wrong  like  that  complained  of  in  this  ca&o 
could  not  be  corrected  without  aathority  to  establish  both  the 
maximum  and  the  minimum  rate.  And  we  can  establish  neither. 
InUntate  Commerce  Commimoti  v.  Cincinnaiu  JV.  0.  ^  T.F.JL 
Co..  167  U.  S.  4T9,  42  L.  ed.  243. 

But  if  the  CommissioD  has  no  power  to  correct  a  discrimination 
of  this  sort  where  tlie  rate  from  Savannah  is  made  by  one  line 
and  the  rate  from  Charleston  is  made  by  anotht^r  line,  Ims  it  not 
power  to  correct  it  where  tlie  same  line  makes  bolli  rates,  and 
ought  it  not  to  do  so?  Tlie  Plant  System  extends  from  Clmrleston 
through  Savannah  to  Valdosfcu  The  rate  by  that  system  from 
both  Charleston  and  Savannah  to  Valdosta  is  the  same,  although 
the  distance  from  Charleston  is  almost  twice  as  great  Should  not 
this  apparent  wrong  to  Savannah  be  righted? 

.11  tliis  rate  stood  uUme  and  were  voluntarily  made  by  the  Plant 
System,  it  uoukl  probably  W  a  discrimination  against  Snvannali 
which  ought  to  be  correcle<J.  But  under  the  circumstances  it  is 
ditficult  to  see  bow  it  can  be  called  an  unjust  discrimination  or 
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To  this  we  cannot  assent.  It  is  fniitit]  lliat  water  competidon 
between  Charleston  »nd  Savanimh  compels  the  making  of  a  rate 
of  80  ocnts  per  ton  between  those  two  cities.  If  80  cents  is  a 
proper  local  rate,  50  cents  cannot  be  said  to  be  an  unfair  diffei^ 
ence  in  the  through  rate  from  Charleston  via  Savannah  to  Geor- 
gia points.  Looking  merely  to  the  cost  of  service,  the  Plant 
System  would  pi-obably  uiake  more  money  in  transporting  fer- 
tilizer from  Charleatou  to  Burruujjhs  upon  the  thi-ough  nite  of 
91^8  thaji  in  traitsportiug'  the  same  article  from  Ctiarleston 
to  Savannaii  upon  a  local  rate  of  HO  cents  and  from  Savan- 
nah to  Burroughs  upon  another  local  rate  of  88  cents.  The 
Charleston-Savannah  rate  is  fixod  by  water  competition  ;  the 
Savannah-Burroughs  rate  is  fixed  by  law.  These  two  rates 
being  estAblished,  the  through  rate  from  Charleston  to  Bur- 
roughs is  not  an  nnr^asonahle  one. 

The  difference  in  rate  between  Charleston  and  Savannah  is 
maintained  to  all  points,  not  common  points,  in  the  State  of 
Georgia  upon  the  Plant  System,  but  when  that  line  of  railway 
crosses  the  southern  boundary  of  Georgia  and  enters  the  State 
of  Florida  this  difference  begins  to  diminish  and  Unally  dis- 
appears altogether. 

If  not  in  some  way  accounted  for  thin  would  !«  a  manifest 
iliscnminalion  against  Savannah  ;  hut  it  is  accounted  for  by  the 
fact  tliat  the  water  rate  on  fertilizers  from  both  Charleston  and 
inah  to  Jacksonville,  Kla.,  is  the  same,  and  must  nccoi-d- 
be  tlie  same  at  all  intermediate  points  to  which  fertilizer 
can  be  brought  via  Jacksonville  by  ocean  and  rail  as  against 
the  all  rail  line.  Circum.stance8  over  which  the  Plant  System 
has  no  control  determine  that  the  rate  from  Charleston  and 
Savannah  to  these  points  shall  be  the  same  by  other  line«.  This 
being  so,  we  have  already  indicated  that  the  Plant  System  may 
meet  that  rate. 

Something  of  the  same  sort  occurs  upon  the  Plant  System  in 
the  State  of  Alabama.  That  system  is  operated  as  a  continuous 
line  from  Savannah  to  Montgomery,  tlie  {xirtion  of  it  which 
is  in  the  State  of  Alabama  and  which  extends  from  Alaga  to 
Montgomery  being  known  as  the  Alabama  Midland  Railway  In 
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how  it  works  to  the  injniy  of  Savannah.  The  rate  from  Charle 
tfm  to  Valdoflta  is  fixed  by  an  independent  line.  The  diHtancsl 
through  Savannah  is  but  275  niileu  an  against  418  miles  by  that] 
line.  Unless  the  Plant  System  makes  the  same  rate  as  is  made 
by  the  circuitous  line  it  can  do  no  business  whatever.  Knder 
these  circumstances  we  think  it  may  properly  meet  tlic  rate  fromj 
Charleston  which  is  made  by  the  long-er  line,  and  that  it  doeaj 
not,  tn  making  and  maintaining  this  rate,  luijustly  discrimimito ! 
against  the  city  of  Savannah.  If  the  rate  from  Charleston  to  i 
Valdosta  were  in  any  way  subject  to  coutroi,  our  judgment  mightij 
be  otherwise. 

The  complainants  insist  tliat  even  though  the  common-point! 
system  of  rato  making  is  consistent,  nevortlieleas  the  defendants  i 
discriminate  \uiduly  against  Savannah  in  the  application  of  that; 
system.    They  introduce  certiiin  tables  which  apparently  show ; 
that  Charleston  has  the  benefit  of  a  better  rale  into  the  territory ' 
of  Savannah  than  Savannah  has  into  the  territory  of  Charleston. 
It  is  not  clear  that  these  tables  fully  sustain  the  contention  of  the 
complainants,  since  the  average  distances  are  not  the  same  and 
the  rate  {hit  ton  per  mile  should  not  be  the  same  for  short  as  for 
long  distances ;  but  assuming  that  they  do  show  that  Charleston 
has  such  ait  advantAge,  tliat  may  well  follow  from  the  t^ystcm  and 
not  from  its  unfair  application.    If  the  coniitioii  points  to  which 
Savannah  and  Charleston  take  the  same  rate  are  so  located  that 
upon  the  whole  the  distance  is  less  from  Savannah  than  from 
(Charleston,  then  manifestly  the  result  must  be  the  one  which  tho 
complatn;ints  say  their  tables  demonstrate.    In  other  words,  th« 
>-ice,  if  one  is  established,  is  that  of  the  system,  and  not  of  its 
application ;  and  we  have  already  said  thai  we  caiuiot  coiTect 
that  fault. 

But  the  complainants  say  that  there  are  instances  in  which 
there  is  a  manifest  discrimination  against  Savannah  in  the  making 
of  these  nites.  For  instance,  Charleston  is  1 15  miles  distant  from 
Savannah.  To  all  stations  in  Georgia,  not  common  points,  a  dif- 
forcnt'-e  in  rate  of  50  centa  per  ton  in  favor  of  Savannah  is  made 
by  the  Plant  System.  It  is  urged  that  this  difference  is  too  liUle 
in  view  of  the  difference  in  distance. 


THE  SAVANIsAH   FEETILIZER  CASE 


305 


To  this  wc  ciuinnt  assent.  It  is  found  that  water  competition 
between  Charleston  nnd  Savannah  compels  the  making  of  a  rate 
of  80  cents  per  ton  between  tJiose  two  cities.  If  80  cents  is  a 
proper  local  rate,  50  cents  cannot  be  said  to  be  an  unfair  differ- 
ence in  the  through  rate  from  Charleston  via  Savannah  to  Geor- 
giii  points.  Looking  merely  to  the  cost  of  service,  the  Plant 
System  would  probably  make  more  money  lu  transporting  fer- 
lalixer  from  Charleston  to  Bummghs  upon  the  through  rate  of 
SI. 38  than  in  transporting  the  same  article  from  Cliarlcston 
to  Savannah  upon  a  local  rate  of  80  cents  and  from  Savtui- 
nah  to  Burroughs  upon  another  local  rate  of  88  cents.  The 
Charleeton-Savanniih  rate  is  ftxeil  by  water  competition  ;  the 
Savaimah-Iturronghs  rate  is  fixed  by  law.  These  two  rales 
being  established,  the  through  rate  from  Charleston  to  Bur- 
roughs is  not  an  unreasonable  one. 

The  diffei-ence  in  rate  between  Charleston  and  Savannah  is 
maintained  to  all  points,  not  common  points,  in  the  State  of 
Georgia  upon  the  Plant  System,  but  when  that  line  of  railway 
crosses  the  southern  boundary  of  Georgia  and  enters  the  State 
of  Florida  this  difference  begins  to  diminish  and  finally  dis- 
appears altogether. 

If  nut  in  some  way  accounted  for  this  would  be  a  manifest 
discriminatioD  against  Savannah  ;  but  it  is  accounted  for  by  tlie 
fact  that  the  water  rate  on  fertilizers  from  both  Cliorleston  and 
Savimniih  to  Jacksonville,  Fla.,  is  the  same,  and  must  accord- 
ingly be  the  ^amc  at  all  intermediate  points  to  which  fertilizer 
can  be  brought  ina  Jacksonville  by  ocean  and  rail  as  against 
the  all  rail  line.  Circumstances  over  which  the  Plant  System 
has  no  control  determine  that  the  rat«  from  Charleston  and 
Savannah  to  these  points  shall  be  the  same  by  otlier  lines.  This 
being  so,  we  have  already  indicated  that  the  Plant  System  may 
meet  that  rate. 

Something  of  the  same  sort  occurs  upon  the  Plant  System  in 
Iho  Slate  of  Alalmma.  That  sj'r^tem  is  operated  as  a  cnntinuons 
line  from  Savannah  to  Montgomery,  the  portion  of  it  which 
is  in  the  State  of  Alabama  and  which  extends  from  .Alaga  to 
Montgomerj*  being  known  as  the  Alabama  Midland  Railway  in 
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Alabama.  Upon  all  stations  on  the  Plant  S^-stetn  in  the  State  of 
Georgia,  not  common  points,  a  differcnoe  of  60  cente  per  ton  la 
miiile  in  favor  of  Savannah,  but  jis  Hoon  «h  the  Alabama  Siato 
line  is  crossed  this  difference  disappears,  and  at  all  stations  be- 
tween Alaga  and  Montjfomery  the  rate  from  Charleston  and  Sa- 
vannah is  the  same.  This  was  the  case  when  the  answer  of  tho 
riant  System  was  filed,  but  at  the  date  of  the  hearing  the  rates 
had  been  revised  and  a  differential  of  20  cents  per  ton  in  favor 
of  Savannah  established.  Nothing  in  this  case  appears  to  justify 
a  diilureut  diHereiitial  to  moat  puiuts  upon  the  Plant  System  in 
Alabama  from  what  it  it;  in  Georgia.  There  are  common  points 
upon  that  system  in  Imth  Georgia  and  Alabama. 

Wo  ore  inclined  to  tliitik  tliat  there  are  stations  upon  the  Plant 
System  in  Florida,  and  also  upon  the  lino  of  the  Flonda  Central 
&.  Peninsular  Kailntarl  in  Florida  to  which  a  suthcii>iit  tlifTercnce 
is  not  made  in  the  rate  from  Charleston  and  Savannah,  and  that 
the  same  thing  is  prnlahly  true  of  stations  upon  the  Alaljama 
Midland  Railway  in  Alabama :  but  we  do  not  feel  thai  our  in- 
formation i»  sufticieutly  definite  to  enable  us  to  make  any  order 
in  this  respect. 

We  are  satLslied  that  water  competition  through  Jacksonville 
justifies  the  same  rate  from  Charleston  and  Savannah  to  certain 
points  in  Florida,  but  we  do  not  know  to  what  [Kiinta.  Wo  know 
that  competition  ihroiigli  Montgomery',  and  perhaps  at  other 
points  upon  the  Alabnuia  Midland,  justifies  a  diminution  in  the 
difference  iu  rate  between  Charleston  and  Savannah,  but  we  do 
not  know  just  how  far.  It  appears  that  changes  have  I)cen  made 
in  these  rates  since  the  filing  of  the  complaint,  whitrh  in  soma 
cases  remove  tlie  ground,  for  complaint-  We  think  liest,  there- 
fore, not  to  attempt  to  make  any  order  in  this  particular,  but  to 
rely  upon  the  defendants  to  adjust  these  rates  iu  acconlance  with 
our  suggestions,  giving  the  complainants  leave  to  apply  fur  au 
order  if  this  is  not  done. 

The  complaint  incidentally  charges  tho  defendants  with  eertmn 
violations  of  the  fourth  section  and  the  findings  of  faci  stal^i  the 
instances  which  were  called  to  our  attention  by  the  pleadings 
and  proofs. 
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The  chnrginfj  by  the  Charleston  &  Savannah  Railway  of  higher 
rates  to  int«rinotllatG  points  liotweon  Charle-Hton  and  Savannah 
than  the  rate  over  the  {'ntire  dtstAnue  between  those  cities  is  jus- 
tilled  by  the  existerioe  of  water  competition ;  and  this  is  also  true 
of  the  line  between  the  same  cities  composed  of  the  Snuth  Cai-o- 
lina  &  Geoi^a  and  the  Florida  Central  &  Peniasular  Itailway 
Companies. 

In  all  other  instances  the  justification  relied  upon  is  tlm  exist- 
enoe  of  railway  competition  between  carrieits  subject  to  the  Aot 
to  Regulate  Cuminorco.  TheComiuissiou  liiui  iinifonnly  held  up 
to  the  present  time  lliat  this  epecies  of  eompetitioo  does  not  ere- 
ate  the  necessary  dissimilarity  of  circumstances  and  conditions 
under  that  Bcction,  and  such  would  have  been  its  decisiiin  in  this 
case  upon  the  law  as  it  wa.s  supposed  to  1)C  when  the  findings  of 
fact  were  prepared.  Since  then,  however,  the  Supreme  Court  of 
the  United  States  by  its  decision  in  the  case,  Interstate  Commerce 
CommiatloN  v.  Alabama  M.  R.  Co.  decided  Novemlwr  8,  1897, 
168  U.  S.  144,  42  L.  cd.,'  has  determined  that  this  view  of  the 
law  is  erroneous,  and  that  railway  competition  may  create  such 
ditittimilar  circunit^tances  and  conditions  as  exempt  the  carrier 
from  an  observance  of  the  long  and  short  liaul  provision.  Under 
this  interpretation  of  the  law  as  applied  to  the  facts  found  in  this 
case,  we  are  of  the  opinion  that  the  charging  of  the  higher  rate 
to  the  intermediate  points,  as  set  forth,  is  not  obnoxious  to  the 
fourth  section.  The  section  declares  that  the  currier  shall  not 
make  the  higher  charge  to  the  nearer  point  under  >*  substantially 
similar  circamstanees  and  conditions."  If  the  conditions  and 
circumstances  are  not  substantially  similar,  then  the  section  does 
not  apply  and  the  carrier  is  not  bound  to  regard  it  in  the  making 
of  its  tariffs.  The  court  has  decided  that  railway  conipctidon, . 
if  it  jxists,  must  be^QBfiidfired.^  If,  therefore,  such  competition 
does  actually  Doatrol  the  rate  at  tlie  more  distant  point  that 
rate  is  not  made  under  the  same  circumstances  and  conditions 
as  is  the  rate  nt  the  intermediate  point  and  the  higher  rate  is 
not  prohibited  by  the  fourth  section. 

1  CI.  p.  8M.  i^fra. 
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Recorring  now  to  the  findings  of  fact,  we  see  tfa&t  in  every 
case  the  tate  fay  the  longer  line  to  the  moie  distant  point  is 
not  only  controlled  bat  absolately  fixed  by  competitiTe  con- 
ditions. If  the  lines  from  Charleston  to  Valdoeta  have  a  right  to 
compete  at  that  point  for  traffic  in  commercial  fertilizer,  the  rate 
which  they  make  is  determined  by  competition  alone,  and  that 
rate  is  not  in  ^t  made  under  Uie  same  circumstances  and  con- 
ditions as  are  the  rates  to  intermediate  points,  if  snch  railway 
competition  is  to  be  taken  into  account.  It  is  our  opinion,  there- 
fore, that  the  higher  intermediate  rates  involved  in  this  case  are 
not  in  violation  of  the  fourth  section. 


xra 

THE  TRUNK  LINE  RATE  SYSTEM:  A  DISTANCE 

TARIFF » 


THE  trunk  line  freight  rate  Bjst«m  effectively  demonstrates 
certain  principles  in  railway  econoiuips  which  are  of  iupor- 
taooe  at  the  present  time  in  connection  with  the  problem  of 
Federal  regulatiuii.  The  danger  uf  arbitrary  administrative  in- 
terference without  a  full  underatandiug  of  the  intricacies  of  rate 
malting,  and  at  the  same  time  the  essential  soundnoss  of  Ameri- 
can railway  practice  in  scnking  independently  to  solve  these  com- 
plex problems  by  equitable  means,  are  amply  illustrated.  On 
the  other  hand  the  fallacy  of  certain  objections  to  governmental 
control  is  revealed  with  corresponding  clearness,  Three  prin- 
oiples  in  particular  deserve  mention  in  this  connection.  These 
are:  (1)  that  tbe  element  of  distance  should  be  a  prime  factor 
in  the  final  adjustment  of  rates  as  between  competing  localities  : 
(2)  that  cooperation  and  agreement  Wtweon  competing  carriers 
are  essential  tu  any  conipi-ehensively  fair  system:  and  0)  that 
permanency>and  stability  of  rates  are  of  equal  importance  with 
elaatjoity.  ThiLt  all  three  of  these  results  have  been  voluntarily 
worked  out*  in  practice  by  the  trunk  lines  is  a  tribute  at  once 
to  the  ability  and  fairness  of  their  traffic  officials.  Standai'ds 
are  thus  established  toward  which  the  carriers  in  the  West  and 
South  should  strive,  as  soon  as'^their  local  traffic  conditions 
will  permit,  in  an  endeavor  to  promote  good  relations  with  the 
shipping  and  consuming  public. 

That  distance  tariffs,  modified  in  part  to  suit  commercial  con- 
ditions, are  not  only  theoretically  sound,  but  entirely  practicable, 
this  study  aims  to  prove.  The  bogey  of  German  rate  schedules 
vanishes  into  tliin  air  when  it  appears  that  the  greatest  railway 
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companies  in  the  United  Stat«s  have  for  years  adopted  the  same 
principles  in  working  out  tbvlr  tariffs.  The  long  and  short  haul 
rule  is  here  enforced,  not  alone  as  between  Tikhuus  points  on  the 
mme  line,  but  nJso  as  between  points  equally  distant  from  a 
oommon  destination  on  Jitfrrrnt  roads.  Thirty  years  ago  the 
trunk  lines  concwded  tlie  principle,  for  the  recognition  of  which 
the  shippers  of  tlie  West  and  S<mth  are  now  so  vociferonslr 
clamoring  before  Congress  and  the  Federal  courts. 

This  desirable  end  could  ne^er  have  been  attained  if  the  sot- 
eral  competing  companies  had  not  been  able  to  act  in  c«>>per»- 
tion.  The  erroneoos  popular  opinion  that  railwaj  competition 
mast  be  presenred  in  the  pubUo  interest,  had  it  been  I^allj 
enforced  in  this  territory  a  genention  ago,  would  have  pre- 
vented afaeolntely  any  comprdiensive  aolntica  of  the  pntblemi. 
Until  Coi^^faes  sfaandons  this  theory,  and  txeaia  imilways  aa 
esBeatiaHjr  mooofK^iBtiet  tfaeicaf ter  to  be  protected  and 
tallied  aa  htmejurmi  nDoopoBeB  (hnwgfa  adequate  govenuttcptel  i 
supervision,  the  lessoa  of  tmak  line  experienoe  wili  not  faars 
been  learned.  And,  Snally,  the  interesting  fact  that  Cor 
tlitzty  years  it  has  not  been  necej^ary  to  ehai^  oAer  Ae  wmSn ' 
sjslen  or,  in  many  iDstanccs,  the  actual  rates  diarged  tbere- 
andeK,  is  an  oibet  to  tite  oonteBtkta  that  maam  in  tailvaj 
opetmtioo  is  to  be  jndged  by  the  imtahiBty  of  rates,  seekii^  to 
foUow  ceostaDtly  the  nps  and  downs  of  eomtnercial  cooditiooa. 
Ottauk  fwtificmriQBs,  especialh'  ia  expott  and  tmpott  ttaAe^  or  j 
vlMWcr  water  ntes  hare  to  be  made  or  met,  an.  of  coaisei, 
iaentaUb  Bat  it  is  ahmrd  to  reas«ti  from  thb  that  nilwaj 
tenffs  IB  tlik  main  BBed  to  be  eoatinaUj  jortled  ahoot  at 
Wheat  of  the  itiiiriai^  polfie.  Of  eDoiao,  if  eae  nilwaj  < 
ite  tatea.  all  the  Mst  masi  Mlav.  That  is  tbe 
arV  "^  "f  '"*  *'*'  wheitalM  have  besa  a 
nBSthfr.  Bm  Aen  m  ■»  ivmm  vl^,  if  all  favtie 
fenieB  Kvep  fiMd  nitk  ssn  bfaaene  their  tariffs^  a 
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Much  of  the  nuklvrisl  has  ii«cu- 

jlcrcnce  willi  traflle  offici&li  and  oUien. 

■  I'ttiit  I'.  Ralner,  Kw].,  rhlcl  ol  the  Joint 
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iior  o(  tlie  ClilcaAO  Coimiien.'ial  Aiw>cltttion,  luid  to 

ny  yi.-flrB  ouo  of  th«  Trunk  Line  CommiSBiouera,  for 


<    ^  consulled  are  incladed  in  the  fattowing  iist : 

'trt:  ttoport,  nffiHally  known  us  Rpjxifl  i>r  tho  Select  Coin- 
ritttluti  Roule*  In  rbo  S«iili>i>Br(l ,  Poriy-lhlril  O^DKms,  Ant 

rt  Nft.  .Tirr,  Vrti.  1.  lip.  si-;»:  voi.  ii.  pp.  7.  m.  •inii. 

■  '  iiuno   Itnpiirt,   Near  York  St;ita,  HpFrlal  ConutiitlMi  nn   Rull- 

,  i>|),  ;ji)()i-;»i«n.  ;no'j-.-)ill. 

'i<mmtiii-(>  K#pi)rt,  Furtj-iiliith  Conjcrcw,  Urat  i«ei]uu.  Senate  Report 

M    II.  p.  101. 

Iir»i)  Roonnl.  Opinlnn,  ttf.,  nf  tli«  Interstate  Cammerce  ('oramiHinn 

//i>aiv/  0/  Trade  v.  QmniS  Tnrnt.  'tc,  JtuUifftiy)^    AJao  lie  Toledo 

(IMU)  nixl  Uinl  of  i'ratt  LomtHr  I'onipanjr  {I'JOn),  I.  C.  C.  Rfpurts.  Vol.  II, 

Vol.  V.  p.  im:  erd  Vol.  X,  p.  2S». 
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«:onipanics  in  the  United  Sut«s  hare  for  years  adopted  thn  namo 
priricipleH  in  working  out  their  tariffs.  The  long  an<L  Hliori  haul 
rule  is  Itere  enforced,  not  alone  as  between  various  points  on  the 
aame  line,  but  also  as  l>ctwecn  i>oint<B  equally  distant  from  a 
common  destination  on  different  roails.  Thirtj  years  ago  the 
trunk  lines  conceded  the  principle,  for  the  recognition  of  which 
the  shippers  of  the  West  and  South  are  now  so  vociferously 
clamoring  before  Congrorss  and  the  Federal  courts. 

This  desimble  end  could  ne^er  have  been  attained  if  the  sev- 
eral competing  companies  had  not  been  able  to  act  in  coopera- 
tion. The  erroneoas  popular  opinion  that  railway  competition 
must  be  preser\'ed  in  the  public  interest,  had  it  l>eeii  legally 
enforced  in  tliis  territory  a  genemtion  ago,  would  have  pre- 
vented absolutely  any  comprehensive  solution  of  tlie  problem. 
tJntil  Congress  abandons  this  theory^  and  treats  railways  as 
essentially  monopolistic,  thereafter  to  Ixj  protected  and  main- 
tained as  hentficfnt  monopolies  tlirough  adequate  governmental 
super^-iftion,  the  lesson  of  trunk  lino  experience  will  not  have 
been  learned.  And,  finally,  the  interesting  fact  that  for  almost 
thirty  years  it  has  not  been  necessary  to  change  either  the  main 
system  or,  in  many  instances,  the  actual  rates  charged  there- 
under, is  an  offset  to  the  contention  that  success  in  railway 
operation  is  to  be  judged  by  the  instability  of  rates,  seeking  to 
follow  constantly  the  ups  and  downs  of  commercial  conditions. 
Certain  modifieauons,  especially  in  export  and  import  traffic,  or 
wherever  water  rates  have  to  be  made  nr  met,  arc,  of  course, 
inevitable.  Itnt  it  is  nlisurd  to  reason  from  lliiR  that  railway 
tariffs  in  the  main  need  to  he  continually  jostled  about  at  the 
behest  of  the  shipping  public.  Of  course,  if  one  railway  changes 
its  rates,  all  the  rest  must  follow.  That  is  the  principal  reason 
wh}'  many  of  our  rate  schedules  have  been  as  uncertain  as  the 
weather.  But  there  is  no  reason  why,  il  all  parties  in  compe- 
tition keep  gowi  faith  and  observe  their  tariffs,  a  schedule  of 
class  rates  for  domestic  ehipmenta  should  not  remain  practically 
constant. 

Takt^  the  rates  on  raw  ootton  from  Mississippi  river  points 
like  Memphis  to  New  England  cities,  for  example.    Was  any 
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ataplp  product  ever  subject  to  grealci  fluctuations  in  price  than 
raw  cotton,  varying  as  it  hiui  in  tlm  luvt  fuw  yeiiru,  from  five  to 
fifteen  cents  a  pound?  Yet  through  it  uU,  good  years  and  bad, 
whrtlior  for  the  planter  or  the  manufacturer,  the  freight  rate 
hiiti  stood  unehniigcd  at  55  ecnts  per  hundredweight.  In  the 
same  v/Ay,  within  the  limits  heritafter  to  be  described,  the  trunk 
line  rate  system  lias  endiirwJ  far  si  generation.  Founded  upon 
aound  and,  consequently,  defensible  principles,  it  lias  promoted 
good  feeling  between  railway  and  shipper.  And,  if  the  changes 
of  classification  since  1900  Imd  not  been  made,  one  may  reason- 
ably doubt  whether  the  demand  for  Federal  legislation  would 
have  liocn  any  more  insistent  throughout  the  Eastern  Central 
States  than  it  now  is  iu  New  England. 

Tlie  causes  leading  to  the  adoption  of  a  systematic  rate  scheme 
by  the  trunk  lines  acting  jointly '  can  be  understood  only  in  tlje 

'  The  liiemture  on  tbi>  miliject  U  scanty.  Much  of  Ibe  materinl  Itas  ueces- 
nrily  brrn  jntlii-rfd  in  the  lielil  by  conference  wltti  (rafl'u-  iifliciitis  vid  otli^n. 
My  liErivrty  tb&uks  arc  du«  primarily  to  r&ul  I*.  Rnincr,  1imq.,ehiet  of  the  Joint 
Roto  InKpcciinn  llmn-iiu  at  Clilcago,  for  bin  irLUlnKness  U)  Impart  such  drplsna* 
Lloii  of  this  oomplicateU  matter  u  thfl  delicaU  mponiiLbiUtiefl  of  hia  iinportant 
pwt  prriiiit.  Tht  iiiA^  iiiibliKlied  hcrewltli,  wblle  in  piut  pri>par(;d  from  the 
mfilual  percenui£«  ublm,  tvkli  his  perniiMian  and  Ihxt  of  seTeral  Important 
trunk  lini!  oRii^inU  tnnrcmMl,  Ihm  Wi'n  checked  and  currected  by  his  official 
eopyrlfchlad  map  of  January  I,  ISllfl.  While  ibo  ocliemc  of  (cmphic  repn»ent»- 
tioti  U  cntiTCly  ditfcrmi,  tbc  InctM  rrprG«cn1«d  are  Uio  tuime.  I  nm  also  enppcialljr 
Indcbtod  ij>  II.  C.  Barlow,  Esf).,  formerly  president  of  tbeTt>rre  IIiuiU*  ft.  Kvuis- 
vjllfl  Rallrnad  and  now  dirc^-'tur  of  the  Chicago  Cotiitnercla)  AffiucULioa,  and  to 
J.  W.  Midgly,  ¥,mj.,  for  iiuuiy  yean  one  ot  the  Trtudi  Llso  CoinmlasiuDem,  for 
atsUiance  fn  many  ways. 

Tbo  priiicipa)  n^fenucvsconxulted  are  Includod  in  the  followlnfclist; 

1S74.  Wludum  (.'a  mm  It  tan  Report,  afllrliilly  known  ah  ReiMiK  of  the  Sr]eft  C<un- 
nlitt-o  on  Trim  Import  at  ion  ltout««  to  tlw  (imboan),  t^uriy-thini  rvtiiiiDui,  tint 
•eiMion,  Senale  Report  Xo,  .lfl7.  Vol.  I,  pp.  ?^W;  Vol.  II.  p|i-  7,  M»,  'IKU 

1870.  Uopbam  CommliiM  Ropori,  New  Turk  Smi«,  Spwfnl  Conimltiw  on  Bal^ 
madii,  H  vol*.,  pp.  MOl-anoO,  .lUK-.-JI  11 . 

1880.  Oitllom  (.'nm  mi  I  Inn  Heport,  Forty'niiith  Oonf^nm,  flret  Huoalon,  f^miatn  lloport 
No.  *N  Vol,  II,  p.  |0I. 

1881.  Tyiifwrltten  B«-«>nl.  Opinion,  rlc,  ol  the  Interstate  Commen-e  Cotumliaion 
in  ^TtTvit  Itoani  ttf  Tra-U  v.  Grand  Trunk,  tie.,  Bailmnfti.  Also  the  Toltdo 
ease  (ISW)}  nnd  that  of  I'nlt  I.iimlxT  Tympany  (1900).  1.  C.  C.  Reports.  Vol.  II, 
p,  315;  Vol.  V.  p.  li»;  and  Vol.  X.  p.  ». 

1800.  .^enaiA  Report  nn  the  l>an«portaUon  iDtereats  of  ihe  United  Siate<i  and 
Canada,  Filty-fint  CongT<«s,  lint  sucalou,  Senate  Br^n  No.  tMT,  pp.  41^,  inmt36. 
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light  of  the  conditions  existing  about  1875.  'Hie  Baltimore  & 
Ohio  Kailroad  bad  entered  Chicago  in  1871,  after  which  time 
the  moat  furious  rate  wars  between  the  four  trunk  lines  had 
been  in  progress.  The  main  dcgiendence  of  all  these  lines  was 
still  upon  the  grain  traffic,  and  all  of  this  was  moving  In  one 
direction  toward  the  sealxiard.  As  late  as  18f!i2,  73  per  cent  of 
the  trunk  Hue  tonnage  east-bound  consisted  of  such  commode 
tifts.'  Moreover,  —  and  this  ia  a  point  of  especial  importance, — 
the  bulk  of  this  grain  originated  in  the  territory  east  of  the 
Missiuippi  and  south  of  Chicago.  Over  four  fifths  of  the  east- 
bound  traffic  came  from  the  States  of  Illinois,  Indianu.  Ohio, 
Micliigan,  and  Pennsylvania.  The  great  northwest  and  trans- 
Missifisijipi  territory  was  not  yet  0{ieued  up.  Wisconsin  and 
Iowa  contributed  only  alwut  10  jier  cent  of  the  east-bound  ton- 
nage, while  over  two  thirtls  of  the  west-bound  business  did  not 
pass  beyond  Illinois.^  Nor  was  the  trafbc  concentrated  as  yet 
in  the  larger  cities.  Mr.  Kink  nuikea  it  clear  that  most  of  the 
business  wns  gathered  op  by  the  tmnk  lines  and  their  connec- 
tions from  small  towns  along  the  wny.  The  modem  problem  of 
the  great  city  in  competition  with  the  small  towns  was  as  yet 
unknown  The  trunk  lines  had  few  feeders.  Only  the  main 
stems  to  Chicago  had  been  built  Consequently  these  Central 
States  were  served  by  a  host  of  little  cross  lines,  built  as  local 
enterprises,  many  of  them  radiating  from  Chicago.  Cincinnati, 
Toledo,  or  Cleveland  at  right  angles  with  the  trunk  lines,  and, 
for  the  main  part,  engaged  in  an  endeavor  to  open  up  their 


IWa.    Cteetnnatl  FnlKht  BurMn  Orm.  Copy  of  R«ror4  b«ror«  the  Inuntau  COBk* 

mcme  Coiiiinl»lon.  Hr  ,  L'iiit«d  Suim  Circuit  Court  (or  Soutliera  DIftilet  of 

Cililo,  b  Equity  No.  V*A,  Vol.  t.  pp.  ilSi.    (Heprlm.) 
IMN).    Report  of  United  SUtM  Indottriitl  rocnmiMion.  Vol.  IV.  pp.  A96-Afl2. 
una.    EUcim  Coinntlttw;.  officUUy  ksowii  as  H«tritif[»  beforv  tbe  Committee  oa 

IflletstAte  CommeTCfi,  U&iud  Stuee  8cfutt«,  5  vols..  Vol.  U.  p.  UflO.  tuti  Vol.  in, 

piaSTl. 
190S.    Rewni  d(  rromedln^  belon  tint  Illinois  Kallrodul  aul  Wurtmnw  CommU- 

fhMi  in  tbi>  Matlvr  of  IteTlaion  of  thm  St-hnlalo  at  Ri!«aian»bli)  Uaximum  lUm, 

«t«.,  Sprinitfleld.  eaperl^ly  pp.  31  tta^.     rReptinf.> 
mS-iaOB.     ProcMdIain  and  (l^irml&n,  Jotni  Eiecurlva  CaminlttM  and  Joint  lUta 

Commhtw  of  tlie  TtUBk  Uw.  de.,  AawselatioB*. 

>  Fink,  Ad)tMtment  of  IUtlro*d  TmupurtAtlon  Rate*,  etc.,  p.  10. 
>nu.,p|>.i9aiKi&l. 
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territories  to  water  communication  with  the  East  by  way  of  the 
lakea  ajid  the  Kric  Caniil.  Itail  rates,  nominally  at  least,  wore 
still  high,  the  rate  firstrclass  Chicago  to  New  York,  for  example, 
being  iihotiL  iloiible  ita  present  fi]^ire;  and  the  conditiotts  of 
railway  operation  were  sueh  that  water  coiitpetilion  was  .a  mat- 
tcr  for  grave  concern.  Every  change  in  the  lake  situation  was 
ftt  once  reflected  in  the  mil  rates,  violent  dislocations  at  the 
opening  and  closing  of  navigation  in  the  spring  and  fall  being 
of  especial  importance. 

Among  these  confusing  elements  in  the  problem  of  trunk  line 
rate  adjustment  live  distinct  phases  were  prouiineiit.  In  the 
fli-st  place  the  four  trunk  lines  were  a  unit  in  opprisition  to  the 
diversion  uf  tiiiflic  to  ihe  Great  Lakes  and  the  Erie  Canal.  How- 
ever much  they  might  bicker  with  one  another  afterwards,  — 
apportionment  of  the  rail  business  being  a  distinct  feature  of 
the  problem,  —  their  iiitcresta  at  the  outset  were  identical  re^ 
spccting  the  necessity  of  holding  the  hiisiness  on  hind.  Water 
competition  by  way  of  the  lakes  or  the  Ohio  river  was  a  danger 
common  to  them  all.  The  intensity  of  this  pressure  may  bo 
understood  from  the  statement  that  the  tmnk  lines  were  not 
even  consulted  in  making  the  Chicago-New  York  rale  on  which 
the  western  lines  prorated.  They  had  no  voice  in  it,  merely 
accepting  the  figure  offered  them  by  tlielr  connections  into 
Chicago.'  The  second  feature  of  the  ])rol)leni,  namely  the  divi- 
uon  of  the  all  rail  traffic  among  the  competing  carriers  is  imma- 
terial to  the  main  t|uestion  liefore  us.  Thirdly,  it  was  essential 
to  the  trunk  lines  to  restrict  and  control  the  activities  of  the 
subsidiary  cross  lines  and  feeders,  most  of  which,  as  has  been 
said,  were  independent.  Many  of  these,  aside  from  having  a 
direct  interest  in  their  longest  haul  to  a  tomiinus  on  the  lakcA 
or  the  Ohio  river,  had  been  built  by  local  capital,  and  were 
administered  in  the  interests  of  tlie  lake  cities  or  Cincinnati  and 
F-ouisville.  There  was  no  unity  whatever  in  their  poHoiea,  and 
the  most  ridiculuua  wastes  of  transportation  resulted.  Grain 
was  literally  meandering  toward  the  East  instead  of  moving  by 


*  WiiKJotti  CVnitnlttM  nejwrt,  Vol.  n,  p.  7. 
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.  m  danet  route.*  Joint  tktoa^ 
•ztsaotdinary  c&un  ol  egpatcti 
bjr  Terr  circaitoaa  vav*.* 

A  fourth  evil,  akia  li>  tlkas,  CQOBvted  of  the  ^fficol^  of  main- 
taming  through  rdbas.  do(  as  tmaog  th»  knmk  liiMS  vho  might 
be  matfe  parties  to  a  pool,  but  by  ruob  off  catthro&t  competi- 
tton  between  their  vwtem  wifnertiieie*  The  ■geate  of  theae 
western  Unae  wooU  imttBcfimi— lyly  cat  letae  to  or  firom  points 
on  their  lince,  and  ihen  expect  their  tniak  tine  conneotioos  to 
accept  a  proporttaoate  afarinknge  of  the  joint  thnmgh  rate  for 
their  pert  of  the  bual.  The  wieJcn'  coa^anies  wuold,  of  course, 
be  susceptible  to  such  temptatioas  in  onl«r  to  secure  the  bust- 
oeas.  Xo  stable  apportionment  of  this  westem  traffic  among 
the  eastern  Hues  would  be  p^vssible  until  thef  could  agiee  upon 
a  fair  rate  (or  the  trunk  line  haul,  and  r^idlv  adhere  to  it. 
And,  finally,  vntter  competitaoa,  causing  constant  flactuationa 
in  the  lake  and  Ohio  river  trntcs,  while  directly  potent  only  at 
water-waj  points,  was  oontinoally  putting^  the  through  rates  from 
these  points  out  of  line  with  the  local  rates  from  noooompeti- 
tire  inland  centers.  Or,  perhaps,  the  Ohio  river  and  lake  rates 
would  be  out  of  joint  with  one  another.  The  Chicago  basis,  if 
qiplied  to  I'nducah.  would  make  a  rate  on  tobacco  that  would 
send  it  via  New  Orleans.*  Pnxlncts  wotdd  go  down  the  Missis* 
sippi  after  the  lakes  bad  been  closed  by  ice.  A  considerable 
amount  of  com  was  certainly  mi)>-ed  to  New  York  by  that  route.* 
Some  device  for  coordination  of  the  through  and  Utctd  rates  — 
or,  as  one  might  put  it,  for  the  distribution  of  the  localized 
shock  of  water-rate  changea  —  was  imperativoly  necessary. 

An  ingenious  rate  clerk  named  McGrahani,  in  the  offices  of 
Uie  Pennsylvania  Railroad,  proposed  in  1870  a  comprebensive 
scheme  for  meeting  these  difliculties.  The  ChioagCKNew  York 
rate  was  to  constitute  a  basis,  upon  which  all  oilier  rates  were 
to  be  made  in  percentagee,  according  to  their  relative  distance 

1  Waito  of  inuuportAUon  in  an  «eonomic  problem  is  dtaensaad  Is  Chap* 
t«r  XX,  p.  4ii4,  in/m.  —  Ep. 

*  Tlib  iwnUtt^a  rvoo  in  1800.  Connilt  PUty-flntf  Coagnw,  Qnt  mmIod, 
S«nAt«  IbKport  No.  847,  p.  619.      '  flepbam  Commlnce  B«port,  pp.  3006-^)10. 

*  il4d.,  p.  aid.  *  Wlodom  CounUuce  Report,  Vol  11.  p.  287. 
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from  Now  York.'  Thus,  assuming  Ciucago  tt»  \m}  900  orM  miles 
from  New  York,  the  rate  from  a  point  600  miles  iiilaml  would 
be  about  fJCg  per  cent  of  the  Chic^o  rate,  whatover  that  mi^^bt 
be.  Whenever  the  lake  rate  at  Chicago  changed,  everj'  other 
rate  throughout  trunk  line  tcnitorj-  would  vary  in  due  propor- 
tion. Relativity  of  charges  would  Ihiis  he  prcser\'cd.  Moreover, 
the  shortest  route,  "  worked  or  workable,"  wan  to  be  used  in 
calculating  the  rates,  the  basic  distance  being  about  920  miles  by 
the  Lake  Shore  from  Chicago  tu  Duukii'k,  Ohio,  and  thence 
by  the  Erie  to  New-  Yurk.  This  would  give  compelling  effect 
to  distiincu  iia  a  fiictnr,  and  wuuld  tend  tu  penalize  tlie  round- 
about carriiige  of  goods.  More  than  this,  however,  it  would 
render  the  inland  territory  dirtctly  tributar}-  to  New  York. 
From  a  point,  for  oxaraplo,  .50  or  1 00  miles  south  of  Chicago, 
Toledo,  or  Cleveland,  the  local  rate  into  those  townn  plus  the 
tliroiigh  rate  east  to  New  York  would  always  exceed  the  rate 
by  a  direct  route  east.  Kor  the  hypothenuse  of  a  triangle  is 
clearly  always  shorter  than  the  sum  of  the  other  sides.  All 
shipping  point*  equidistant  from  New  York  would  enjoy  equal 
ralea,  thufie  rates  at  any  time  being  determined  by  the  state  of 
water  competition.  This  was  a  manifest  advantage  to  the  amall 
inland  centers,  while  the  rate  on  the  lake  front  was  not  affected. 
The  trunk  lines  lost  something,  perhaps,  through  lower  rates 
at  intermediate  points;  but  the  gain  through  division  of  tmlTic 
from  tlie  lake  to  tlie  rail  lines  more  than  cum(K-usatcd.  For  cun- 
ditions  wertj  such  in  the  summer  of  1875  that  the  lake  boats 
were  prepare<l  to  carry  grain  for  almost  nothing.  The  railroads 
were  helpless  in  such  cases.'  The  only  real  snflferers  were  the 
short,  independent  cross  lines  and  the  lake  and  nvcr  citiea.  Of 
these,  the  former  were  reduced  to  a  status  of  mere  feeders  or 
bnutches  of  the  trunk  lines.  They  were  compelled  to  accede  to 
the  plan,  however,  by  lln-catened  ivfugal  of  the  trunk  lines  to 
turn  over  husimfss  tu  them  west-hound.  unle.s6  Ihey  reciprocated 
with  their  grain  Khipmenta  east-hound."    Many  of  these  lines 

'  This  WHA  atloplcd  offlcUlly  bf  the  trunk  linefl  April  IS,  lB7fl. 
*  Ilfipburn  f'nmmUte*  lleport,  p,  8Ua. 

■  Rci^on]  ProcoedingB  Railroad  ConniiRsloa  of  nilDolft  [n  Rcvisioa  at  Blaxl- 
maiu  Freight  RftlM,  1006,  pp.  83  kod  68. 
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became  bankrupt  later,  aiul  were  absoil>e(l  by  the  larger  com- 
panies.' AdiI,  as  for  the  cities  uniavorably  affected,  the  scheme 
based  U[ion  distance  was  ao  obviously  fair  that  their  protests 
were  of  no  aviiil.^ 

The  great  oonteHt  lietween  the  trunk  lines  over  the  granting 
of  differentials  to  Philadelphia  and  Haltlmore,  as  agiunst  New 
York  and  Boston,  played  a  not  unimportant  part  in  the  diplo- 
macy leading  to  the  acceptance  of  the  Mcfrrnham  system.  The 
New  York  Central,  the  Lake  Shore,  and  the  Boston  &  Albany 
roads,  of  course,  eagerly  at'cepted  it,  Itecauae  it  promised  aid 
in  meeting  the  lake  competition  to  wliich  they  were  peculiarly 
exposed.  Tlie  Pennsylvania  and  the  Erie,  lying  considerably 
further  from  Lake  Erie,  would  also  be  benelited,  operating  as 
they  did  in  a  territory  naturally  tributaiy  to  them,  but  exposed 
to  drainage  to  the  lakes  by  lateral  lines.  But  the  Baltimore  & 
Ohio,  ever  since  its  entry  into  Chicago  in  1874,  had  been  a  thorn 
in  the  flesh  uf  the  others.  The  territory  along  its  lino  was  so 
far  from  tlm  hikt^s  that  it  had  little  to  fear  from  water  competi- 
tion at  intermediate  points  betweon  Chicago  and  the  seaboard. 
WmUd  it  accept  a  plan  primarily  intended  to  meet  a  danger 
which,  while  injuring  its  powerful  rivals,  was  of  less  consequence 
to  itself?  KorUmately  for  the  scheme,  it  was  based  upon  the 
solid  principle  that  distance  wan  of  prcponrlerating  influence  in 
the  adjustment  of  rates.  The  entire  contention  of  the  Baltimore 
&  Ohio  and  the  Pennsylvania  for  a  differentia!  rate  to  Baltimore 
and  Philadelphia  below  New  York  rested  ui>on  this  same  prin- 
ciple. The  distance  from  Cliicugo  to  the  southuni  puj't«  was 
leeB.  Consequently,  they  insisted,  they  were  entitled  to  offer 
a  lower  rate.  The  McGraham  scale  and  the  port  differentials 
were  thus  logically  connected.  They  sttiod  or  fell  together. 
The  MeOraham  plan  materially  aided  the  Ballimore  &  Ohio 

'  Pilty-fifih  Conp«aa.  first  saalon.  Senate  Document  No.  2%  p. .%  The  llep- 
boru  CouiuiltU3«  Repuri  (p,  Sill)  dc»ci'iliv«  thu  kicttl  JealotuinNi  which  prorailed. 

*  CbicB^  luut  never  become  reconciled  to  !l,  liowcTcr.  ullecinj;  that  It  Injures 
her  CO  mm  e  re  i  ally.  Compare  Windctiti  C'lmniitUw  Rvport,  ^HJi,  Vul.  I,  p.  34  ; 
Fifty -flritt  CongrcM.  fint  nouion,  Senate  R^po^L  No.  S47,  1890,  pp.  Oil  tt  Mq.; 
Elkins  rommittee.  LffOA,  pp.  H38,  SA-IB  a  lu^. ;  nnd  R«oonl  Proocedinga  Illinois 
Railruiul  CuminlHloD  on  ReTislon  of  M&xlEnum  E&les,  IMS. 
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in  making  good  its  demande.'  It  was  acceptable,  tberofd'Ct  by 
reason  of  this  collateral  advantjige. 

A]iotlit>r  factor  in  the  situation  appealed  to  the  Pennsylvania 
and  llie  Hultiinorc  i.V  Oliio.  Their  lines  to  tide  water  were  about 
75  and  100  miles  shoi-ter,  respectively,  than  the  shortest  line  to 
New  York.'*  In  tlie  division  of  the  joint  through  rate  between 
a  chain  of  connecting  railway  lines  this  was  of  great  advantage. 
It  always  aids  the  shorter  line,  if  prorating  is  based  upon  mile- 
age. A  feeder  100  miles  long  prorating  with  a  trunk  line  1000 
milea  in  length  would  be  entitled  to  only  one  elcventli  of  the 
total  rate.  Were  the  trunk  line  only  800  miles  long,  the  neutral 
road  might  claim  one  ninth.  This  seemingly  slight  difference 
might  mean  several  hundred  thousand  dollars  more  earnings  to 
the  neuLml  road,  or  feeder,  if  it  turned  over  its  bu8iiie88  1«  the 
short  line.'  Any  emphasis  upon  distance  as  a  general  principle 
strengthened  the  ItaUimore  &  Oliio  in  securing  patronage  from 
other  roads  by  this  means.  The  other  trunk  lines,  through 
acceptance  of  the  McGraham  scale,  oonoeded  the  distance  prin- 
ciple, and  with  it,  coincidently,  the  prorating  practice. 

After  three  years'  expcrienco  the  McCIraham  scale  was  re- 
adjusted to  conform  more  closely  to  the  cost-of-service  prin- 
ciple. The  plan,  as  thus  revised,  is  the  one  still  in  force.*  It 
recognizes  that  railway  charges  should  be  pi-oportioned  to  the 
length  of  haul,  so  far  as  actual  costs  of  haulage  are  concerned; 
but  it  Bnst  eliminates  those  constjuit  elements  in  cost  wliich  do 
not  vary  with  distance.  The  original  MctJraham  scale  made  no 
such  distinctions.  The  expenses  at  terminals,  such  as  loading 
and  unloailing,  are,  of  course,  entirely  independent  of  the  dis- 
tance covered  by  the  shipment.  These,  being  determined  roughly 
by  experimentation,  are  first  deducted  from  an  assumed  Chicago 
rate.  From  the  remainder  the  rate  per  mile  bj'  the  shortest 
route  to  New  York  (920  miles)  is  tlien  calculated   by  simple 

'  Hepburn  CommittM)  R*"]!*!!!.,  p.  3104. 

1  IMatADcea  are  given  in  ih»  Thunnon-WMbbumft-CooIfly  Advisory  Commti- 
bIod  on  Differentials,  clc,  of  1882. 

*  IlPtjbum  Comniittw  Itcporl,  pp.  SI8H,  3105. 

*  The  rerimtl  ubie  of  peroenlftgei  is  rcpriiii»d  in  foil  in  H«pbum  CommlUM 
Report,  pp.  3107  tt  ttq. 


divuiion.    Tliis  rate  per  mile  'n*  then  ajtplied  ti)  (he  distance 
any  iutcriucdlate  point,  and  the  t^irniiiml  charge  is  again  added. 
Thus  a  rate  is  Fouad  which  is  reduced  to  a  percentage  of  the 
original  Chicago  base  rate. 

For  lLLiwriu.Ticwt  i  c«ni« 

[wr  loa  llja. 

Cbioago  to  Neir  York '2b 

liOM  fixed  ohnrgM  on  both  irndH  uf  the  liuv _6 

The  bMia  of  rnie  lor  comriiuatlftii  helng  the  rematndcr,  or    .  '.     .  10 

Using  nhon  line  mile&gB  WiO  milix,  Cliicago  lo  New  York,  would 

yield  a  riitu  per  luilc 00.0206 

Short  line  mileage  Indianapolis  to  N«w  York,  833  tnilos,  jrlulde  a 

ivJ»ot 17.2 

I'lvui  nix  ceiiU  fiseil  char^^es,  bj*  above,  makes 23.2 

TliB  percentage  of  New  Vork  ral<!  iK'iiig 83  percent 

Which  in  the  preaeni  percenlafio  basis  Lndianapolla  lo  New  York. 
Short  Line  mileago  Pnuikfort.  Indiunn.  to  New  York  is  SHI  miles, 

which  voiilil  yield  at  lliu  rate  of  00.D20U  ceniB  per  mll>B      .     .  18 

Plua  Ivrminul  chargi-s _0 

Which  in  &t;  per  cent  of  21>cenu 24 

>  The  ofSciaJ  rule  from  I'roceediQga  of  the  Joint  Exscatlve  Committ«<,  Jane 
12  and  la,  18T»,  U  as  folloiiVK  : 

'•Flnit.  — That  from  all  polnU  being  leas  distant  from  New  York  than  Chicago 
new  poreeniAgcH  be  luloptcd  for  mnkiiig  np  rah-K  on  tasi-boiuid  (rt'lght  iijioti  the 
following  ba^itt :  the  percentagea  from  potata  of  the  same,  or  no  grtatur  distance 
ttian  Chicago,  lo  cutiiiDuu  as  btiretufuru. 

"  Second.  — That  sixcenta  per  100  pounds  he  first  deducted  tram  an  assumed 
rale  of  36  evoU  per  1(K>  pound*,  Chicago  to  Nvw  York,  aaid  dudacliou  lo  repre- 
sent the  llxed  cliargot  a.1  Uitb  emlM  of  lung  or  ithort  hauia. 

*' Third.  —  Tliat,  after  ouch  deduction,  the  rati?  per  mile,  -which  the  romaiDdor, 
oris  c«ntA  p*rllMt|imind.s,  produce*  from  t'hiiago  to  New  York,  Ahallbccliarged 
pur  iiiilv  frotii  all  ronimon  pointa  named  InthAflratseotton,  according  to  the  per- 
oentasesof  dlsiaiiou  shown  by  the  inble  adnpied  at  Ohlrago,  April  31.  1876.  to 
which  ri-ntilt  so  computed  the  il  cents  per  100  ponnda  of  fixed  chargns  firBt  ahove 
deduct«l  hljnllbir.'ii^inHddL'd,  and  the  percentttgeof  tlivChica^xrateof  26  ceute, 
produced  by  such  addiiiona,  nhatl  thereafter  conatllute  the  percentage  of  tlie 
rhlc.ago  rate,  which  aliall  be  subacijuttiiily  cliargud  from  the  ]>oinbt  uame^l  In 
first  Hoction. 

Vaa  iLLUttTRATIOIl 

Chl«»ao  to  Wew  Yofk,  per  ICW  ll.a. ase. 

I.eH  flxeil  ohargoa,  jwr  IW  ]l>g jS 

Baali  of  rati-  for  cor»|iiitadoii       19c. 

Columbus,  Ohiu,  tut  at  prMtint  70  jkt nut  nt  CUeago  net  rate,  will  lie   l^le. 
lb  which  add  tlie  flxnl  rliargen g 

And  the  new  pcrceniagr  from  PolumhuH  will  hereafter  be  77,^  per  cent  of 
Chicago,  in  lieu  of  70  per  ceni,  a.**  at  prcBCnt," 
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The  revised  system  providea  in  theory  for  nn  alaolutely  con- 
stant rate  per  ton  per  mile,  li  in  a  rigiii  mileage  tariff  in  every 
respect.  The  original  McOraham  scale  had  heen  so  in  theory, 
but  not  in  practiL-e.  As  amended  in  conformity  with  a  sound 
economic  principle,  it  had,  moreover,  one  important  practical 
advantage  over  the  original  scale.  It  yielded  njore  revenue  at 
all  the  intermediate  poiots.'  Local  rates  would  be  higher  as 
thus  calculated  than  they  were  originally.  It  would  be  unjust 
to  ascribe  undue  iiu|Kirtancu  to  thia  tnollve  on  the  part  of  the 
roads  in  the  adoption  of  the  new  system.  'I'hat  the  plan  yielded 
additional  revenue,  while  obviously  more  just  in  theory,  was 
naturally  no  obj(i<'tioii  to  its  acceptance. 

The  fruitJt  of  all  this  process  of  adjustment  are  depicted 
upon  the  arcompanying  diagram.  Viewing  it  in  a  large  way, 
and  reserving  details  for  later  consideration,  we  may  compare  it 
to  ft  topographical  contour  map.  The  several  rate  zones  are  thus 
analogou8  to  a  series  of  levels  or  steps  rising  from  east  to  west. 
Our  cross  section  of  these  (on  p.  821)  along  a  line  from  Pittsburg 
to  Burlington,  Iowa,  maltes  this  relation  plidn.  Another  cross 
section  at  right  angles  to  the  firet  from  Louisville,  Kentucky, 
to  Lansing,  Michigan  and  ht\vond,  shows  how  these  levels  are 
arranged  in  a  jAaiic  from  north  to  soutli.  These  steps  form  a 
sort  of  irregular  amphitheater  opening  towai-d  the  east,  with 
its  main  axis  lying  in  a  direction  slightly  south  of  west  toward 
St-.  Louis.  Or,  more  correctly,  tliese  rale  zones,  pursuing  our 
analogy  to  a  topographical  contour  map,  indicate  a  broad  valley 
opening  toward  the  east.  Along  the  bottom  of  this  freight- 
rate  valley  lie  the  great  direct  trauk  lines  converging  from 
Chicago  and  St.  Louis.  Throughout  the  Stale  of  Illinois  the 
valley  opens  up  on  to  a  plateau,  somewhat  grooved  in  the  mid- 
dle at  Peoria,  where  llio  direct  lines  from  the  west  cross  a  neu- 
tral tield  tributary  neither  to  Chicago  nor  St.  Louis  exclusively. 

>  Repbuni  Coiiiinittof,  p.  3II>4.  A  liypoLhelical  inKtance  will  Mrv«  u  illustra- 
tion. Kiipposv  a  point  wUli  ftn  BO  per  cent  rale  oti  Uio  old  achficlule.  When 
Cliiea«Ki  pild  2n  conis.  tlie  rate  tn  thl«  point  woald  be  20  cenU.  Under  the  nuw 
Bdhcme  ihc  iDtcniicdiate  rat«  wouM  be  HO  per  Mm  of  19  ceiils,  or  16.2  cpnl*. 
ptiu9ctnui  U!niiiiialcliArg«,  maklngalolalof  21.2 evnu.  TIibU84.8perc«oto( 
tbe  Cbioajfo  rate  tiialeml  of  fiO  i«t  ci-til  lut  before.    CoroparK  lable,  p.  320,  infrtL 
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Thia  geueml  description  KarmonizeB  with  the  apt  figure  used  by 
that  master  tuijid  in  railway  economics.  Albert  Fiuk.  Speaking 
of  this  situation,  he  sayB,  **  The  tiunk  liueti  iixe  nutbiiig  but 
great  arteries  of  commerce,  like  rivers,  only  with  this  tlilTerenco : 
the  rivers  never  run  acrosis  each  other,  the  territory  fiTim  which 
they  draw  their  supplies  is  distinct  and  well  dedned."  Since 
his  time,  by  reason  of  (loiipenitive  action  for  a  generation,  the 
confusing  maie  of  railway  lines  has  now  been  reduced  to  a 
dingle  comprehensive  system.  Cross  currents  of  trade  hither 
and  thither  liavc  been  united  or  articulated  in  such  a  way  as, 
speaking  in  temis  of  freight  chargt^s,  to  cause  the  great  internal 
commerce  of  the  country  to  flow  downhill  toward  the  seaboard 
in  an  orderly  and  reasonable  way.  The  inequalities  incident  to 
commci-clal  competition  have  been  modified,  or,  to  revert  to  our 
original  figure,  eroded;  so  that  one  may  literally  s^wak  of  the 
producta  of  the  country  as  flowing,  like  rivers,  in  more  or  less 
natural  chamiels  over  the  railway  lines  from  the  great  Ulterior 
basin  towards  the  Atlantic  seaboard. 

The  mathematical  precision  of  the  method  of  computation 
heretofore  described,  while  theoretically  applicable  to  a  series  of 
parallel  roads  in  a  fiat  country,  free  from  either  water  competi- 
tion, the  L-oniptitition  of  ci'Os»  railway  Untis,  or  the  uompetitiou 
of  towns  and  cities  of  unequal  size  and  importance,  obviously 
requires  modification  to  suit  the  actual  tmtlic  conditions  in 
this  densely  populated  tnmk  line  territorj'.  The  process  of  ad- 
justment has  boen  gmduol  and  necessarily  tentative.  Kvcry 
influence  brought  to  bear  has  l>een  subversive  of  systematic 
arrangement,  tending,  that  is  to  say,  to  amend  the  scheme  out 
of  alt  semblance  to  mathematical  order.  After  reading  volumes 
of  the  Proceedings  of  tho  Joint  Rate  (Committee,  filled  with  peti- 
tions of  railways,  towns,  and  individuals  for  exception  to  tho 
general  rules,  one  is  surprised  to  lind  that,  after  all,  the  scheme 
is  so  well  ordered  as  it  is.  ft  has  been  held  true  only  by  rigid 
adherence  to  the  rule  that  by  the  shortest  "workable  and  worked 
route"  no  intermediate  place  shall  ho  charged  more  than  is 
chained  to  any  point  beyond.  In  other  words,  the  long  and 
short  haul  principle  is  consbtently  observed.    Space  does  not 
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permit  a  discussion  of  all  of  the  factore  which  have  tended  to 
mmlify  the  original  simple  scheme.  Three  alone  may  be  con- 
sidered a»  illustrative  of  the  rest.  These  are :  (1)  the  effect  of 
railway  competition  at  tlie  importiuit  juuctiou  poiuls,  (2)  tlie 
influence  of  the  independent  cress  lineii  of  railwHy;  and  (3)  com- 
mercial competition  between  producing  or  distributing  centers. 
The  effect  of  railway  competition  at  junction  points  is  revealed 
at  once,  upon  inspection  of  the  map.  by  the  general  law  that  tlie 
boundary  line  of  zones  lies  immedtatoly  weat  of  Uie  lai^  cities. 
Notice  Uie  location  of  Cleveland,  Wnrren,  Pennsylvania;  New- 
nrk,  Ohio  ;  Dayton,  Kort  Wayne,  Uetroit,  I*ort  Huron,  Cincin- 
nati. Indiaiuipolifr,  Ivouisvillu,  Lansing,  Logansport,  Terre  H»ule, 
I'eoria.  and  Decatur.  Columbus,  Toledo,  aiul  Kvansville,  Indi- 
ana, are  about  the  only  exceptions.  In  nearly  every  c;iae  the 
theoretical  zone  boundary  has  been  shifted  in  such  a  way  that 
the  rate  rises  just  west  of  the  important  competitive  point.  The 
reason  Ih  obvious.  KatcA  lieiiig  held  down  at  these  points,  and 
no  greater  rate  being  possible  at  any  other  point  further  east,  con- 
ditions must  be  equalized  upwar^ls,  immediately  the  depressing 
influence  of  competition  is  removed,  Eacit  xone  level  is  of  necei*- 
aity  ui  average  of  a  theoretic  constantly  rising  scale  from  east 
to  we.it.  Places  immediately  west  of  nn  important  junction  point 
are  raised  somewhat  al>ovc  their  theoretical  grade  as  a  compen- 
sation for  those  places  on  the  westerly  side  of  each  zone  whoso 
rate  is  held  down  l>elow  their  theoretical  level  by  the  exigency 
of  competition  at  !he  next  large  town.  Or,  to  be  specific  Indian- 
apolis may  bold  down  the  rate  to  93  per  cent  of  the  Chicago 
rate  further  west  than  otherwise  would  be  the  case.  In  fact,  by 
reason  of  its  paramount  importance  as  a  milway  center,  it  has 
held  dowu  the  rate  so  far  west  that  for  purposes  of  equalization 
the  rate  west  of  it  immediately  jumps  to  100  per  cent.  For,  as 
will  be  obsen*cd.  on  inspection  of  the  map,  the  96-97  per  cent 
zone  is  interrupted  at  thia  point ;  the  92-95  per  cent  zone  being 
extended  unduly  far  west  and  the  100  per  cent  zone  being  ex- 
tended inordinately  far  east^  until  the  two  meet  just  west  of 
Indianapolis.  Detailed  study  of  the  schedules  and  raapa  will 
reveal  many  similar  instances. 
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The  converse  of  the  proposition  that  imporUnt  junction  points 
lie  near  the  westeni-zone  boundaries  is  found  in  the  fact  that, 
where  competition  is  absent,  the  zones  sweep  much  farther  e»st 
than  mathematically  would  btj  prescribed.  lu  other  words,  wher- 
ever uompetitiuu  itt  less  keen,  tbe  perct-nlage  lutus  remain  high. 
Were  competition  entirely  uniform  in  its  geogmphicol  distribn- 
tion»  tbe  several  zones  would  be  parallel,  sweeping  evenly  clear 
across  tbe  map.  Illustration  of  this  circumstance  will  be  found 
in  the  extension  of  the  87  per  cent  zone  far  to  the  east,  along 
the  Ohio  river,  in  fact  nearly  to  Parkersburg.  West  Virginia. 
Or,  again,  tu  the  110  per  cent  territory  which  extends  nearly 
to  Louisville.  This  latter  rate  has  been  recently  amended,  as 
will  be  shown  later ;  but  for  many  years  continued,  as  here  rep- 
resented, abuonually  fur  to  the  east.  In  both  tliese  instances 
the  railway  facilities  along  tbe  river  are  monopolized  by  the 
Ilaltimore  &  Ohio  as  a  trunk  line.  Tbe  only  competition  is  due 
to  the  Cincinnati,  Hamilton  &  Dayton  and  Norfolk  &  Western, 
both  of  which  work  tlicir  traffic  from  Now  York  north.  The 
population  and  traHic  density  being  at  the  same  time  low,  a 
relatively  high  level  of  rates  has  resulted.  Sometimes,  also,  tt 
may  happen  that  in  these  outlying  regions  the  shortest  line 
"  workable  and  worked  "  to  the  scaboartl  may  not  lie  due  east, 
but  may  proceed  north  until  a  junction  with  a  trunk  line  can 
be  effected.' 

The  influence  of  independent  transverse  lines  of  railway  has 
been  of  great  importance  in  shifting  the  zone  boundaries  from 
their  theoretical  location  to  conform  to  practical  requirements. 
Study  of  the  map  permits  a  second  important  generalization. 
Not  only  does  the  Imundary  of  the  zones  usually  He  just  west 
of  large  cities,  the  course  of  the  boundary  at  the  same  time  fre- 
quently follows  the  location  of  important  independent  trans- 
verse railways.  The  zone  boundary,  in  otiier  words,  lies  just  west 
of  the  cross  railway  line.    For  example,  the  western  boundary 


1  ThuJi  from  Ironton,  In  the  87  per  c«nt  Eon«  sontb  of  Columlni*,  Ufaio,  thft 
Bce  to  Oolumbna  U  127  mllM.  wldfil  io  U3R  mlleii  from  Columbus  to  New 
''ToHc  nakM  a  total  of  iOS  miles.    MiUUplying  thla  b;  00.0300  m&kcs  ll  87  per 
e«Dt  of  lh«  CbicBgo  rato. 
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of  the  100  per  cent  Chicago  zone,  after  leaving  a  point  on  the 
Illinois  Central,  is  defined  from  north  to  south  by  the  course 
of  the  Chicago  &  Eastern  Illinois  Railroad,  and  below  Terre 
Haute  by  the  line  of  the  Terre  Haute  ii  Rvousville.  Similarly, 
practical  exigencies  determined  the  odd  shape  of  tlie  110  per 
cent  zone,  formed  like  a  great  distorted  boot  leg.  The  western 
boundary  of  this  110  per  cent  zone  from  Peoria  south  closely 
foUovrs  the  Peoria,  Decatur  &  EvansTille  road  nearly  to  the 
Ohio  river.  Similarly  conditioned  by  railway  Une«  are  the 
boundaries  north  and  south  of  Indianapolis,  and  especially  north 
and  south  of  Fort  Wayne,  Indiana.  In  other  cases  M-here  the 
transverse  lines  do  not  cross  nearly  at  right  angles  with  the 
trunk  line,  the  zone  boundary  will  follow  one  railway  fur  some 
distance,  and  then  skip  at-ross  t«  anotlier  railway  wlinse  general 
direction  is  more  nearly  perpendicular  to  the  trunk  lines.  Thus, 
from  Toledo  to  l^ima.  Ohio,  the  western  boundary  of  the  7B-80 
per  cent  zone  follows  the  Cincinnati,  Hamilton  &  I)a>-ton,  cut- 
ting the  Baltimore  &  Ohio  and  Pennsylvania  trunk  lines  at  right 
angles ;  and  then  it  jumps  across  to  the  east  xintil  it  strikes  the 
aweei^of  the  Toledo  &  Oliiu  Central,  which  carries  it  down  almost 
to  Columbus.  Similarly,  the  western  boundary  of  the  66J  per 
cent  zone  follows  the  line  of  the  Pittsburg  &>  Western  north 
from  Warren,  in  order  that  that  line  may  particii>ato  iu  New 
York  business  by  working  ita  line  north  via  PainesviUe  on  the 
Lake  Shore. 

Why  is  it  apiiarently  necossaiy  that  these  zone  boundaries 
should  follow  along  just  went  of  the  crosa  railway  lines?  The 
reason  may  be  made  clear  by  a  concrete  instance.  Originally 
and  until  about  1891,  Ixtuisville,  Kentucky,  instead  of  having 
the  100  per  cent  Chicago  rate,  as  at  present,  enjoj-ed,  on  the 
base  of  its  distance  from  New  York,  about  06  or  07  per  cent 
of  the  Chicago  rate.  In  other  words,  the  96-97  per  cent  zone 
shown  on  our  map  as  interrupted  at  Indianapolis,  partly  for 
reasons  already  mentioned,  originally  swept  across  the  map  all 
the  way  fi-om  Grand  Rapids  to  Uie  Ohio  river.  Tliia  territory 
from  Chicago  south  is  soned  by  the  Monon  HaiLway  (Chicago, 
Indianapolis  &  Louisville),  whose  line,  not  fully  indicated  on 
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the  map,  tlius  lay  partly  in  100  per  cent,  partly  in  98  per  cent, 
anil  pnrtly  in  97  per  cent  territory.  An  important  part  of  the 
traffic  of  the  Monon,  as  well  as  of  the  oclicr  indei>en(lent  nortli 
and  south  litx-s,  consista  of  hiiflincss  coming  in  (ntm  the  East 
at  the  north  and  workeil  Hnuili^  nr  coming  in  from  tlie  East  at 
the  south  and  worked  north.  Or,  in  other  words,  this  linn  sub- 
sisted in  part  upon  indirectly  routed  tonnage  from  New  York, 
let  us  say,  destined  for  Louisville,  hut  reaching  it  by  way  of 
Chicago  jiinction  points.  Freight  thua  hauled  around  two 
aides  of  a  triangle,  instead  of  by  a  direct  line,  constitutes  one 
of  the  imjMutaut  sounds  of  waste  of  transportation  energy  de- 
scribed in  Chapter  XX.'  The  Monon  by  sucli  tactica  is  able  to 
participate  in,  and  to  profit  by,  a  much  lai-ger  volume  through 
business.  That  is  to  say,  its  pitiportion  of  the  entire  haul  is 
much  greater  tlian  it  would  be  if  the  busiuesa  moved  by  the 
shorteet  lltie.  Moreover,  when  indirectly  routed,  the  Monon, 
often  securing  for  iu  trnnk-lino  connections  tonnage  for  the 
East  which  would  naturally  go  bti  other  competitive  trunk  lines, 
is  able  to  exact  a  higher  prorating  than  even  its  extended  lat- 
eral haul  would  justify  on  a  strictly  distance  basis.  Such  cir- 
cumstances always  greatly  enhance  the  profitableness  of  lateral 
hauls  to  minor  connecting  roads.  It  is  obvious  that  much  of 
tliis  transverse  haulage  would  be  impos»ible  wherever  the  lat- 
eral railway  tines  traverse  different  zones  of  rates.  It  might 
haul  trafhe  from  it8  lOO  per  cent  end,  to  connect  at  its  91!  per 
cent  end  wiUi  a  trunk  line  fur  the  EnsL,  but  not  in  the  opposite 
direction.  The  Monon,  always  in  a  position  U>  disturb  the  rate 
situation,  through  connection  with  all  the  competing  trunk 
lines,  insisted  upon  equality  of  rates  all  along  its  line.  To  do 
this,  tlic  100  per  cent  zone  had  to  be  extended  cast  to  Indian- 
apolis. Thereafter  the  Monon  could  profitably  "-work  it^  line 
in  both  directions."  This  illustraUon  will  serve  to  show  why 
ordiaarily  the  xone  boundaries  conform  as  closely  as  possible  to 
the  course  of  the  lateml  roads.  The  confusiou  wliich  would  be 
engendered,  were  the  I'eoria,  Decatur  &  Evansville  to  be  partly 
in  the  110  per  cent  and  partly  in  higher  percentage  territory* 
while  still  insisting  upon  ita  right  to  work  ita  line  both  wars, 

» p.  484,  in/ra. 
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H          cfto  readily  be  imagined.    To  avoid  snch  difficnldeft,  the  present 
H            moditicaiion  of  strictly  distance  percentages  had  to  be  adopted. 
H                The  third  dominant  inflaenoe,  above  mentioned,  in  modifying 
H           the  mathematical  precision  of  percentages  based  alone  upon  the 
H           distance  from  New  York,  has  been  the  commercial  competition 
H          of  leaders  and  cities  one  with  another.    The  aim  of  all  rate 
^1           wljustment  should  be,  and  in  fact,  bo  far  as  possible  in  Ameri- 
H           can  railway  practice,  in  to  equalize  conditions,  so  that  the  wid- 
H           est  possible  market  shall  result.    r*n.iducent  or  traders  in  each 
H           city  demand  access  on  even   terms  to  nil  territory'  naturally 
H           tributary   to   them   by  reason    of   their  geographical  location. 
H           Each  particular  railroad  sees  to  it  that  its  ovm  patrons  and 
^1           cities  are  ''held"  in  all  ports  of  these  markets,  as  against  the 
H           efforts  of  competing  railways  to  promote  the  w^elfare  of  their 
H          own  constituencies.     Consequently,  the   Proceedings  of  the 
H           Joint  Rate  Committee  are  611ed  with  discussions  as  to  the 
H           advisability  of  amending  general  rules  here  and  there  to  suit 
H           local  conditions.    Minor  changes  are  continually  being  effected. 
H           Grand  Kapids,  Michigan,  once  in  100  per  cent  territory,  asked 
H           for  a  90  per  cent  rate,  and  iti  1892  secure<l  a  reduction  to  SQ 
H           per  cent^    Louisville,  once  ui  1)7  per  cent  tcrriUir}*,  is  now  a 
H           100  per  cent  point.    Shifts  in  both  directions  have  frequently 
^^          occurred,  as  the  following  table  of  percentage  shows:' — 

^M                            Daiw 

DiTSOtT 

iyti.BM> 

SAXDriuir 

Clbvxlaxd                1 

^^ft         April  13.             .     . 
^^H        Jan«  33. 1970<     .     . 
^^H         April  14,  1&W      .    . 
^^^         Praasnt  OHOO)     .    . 

95 
81. & 
75.6* 
78 

78 
81.5 
76.5 
78 

71 

78 

76.6 

76 

^^B        A  number  of  changes  were  made  in  1887  in  order  to  conform     ^H 
^^^     to  the  long  and  short  haul  clause.  Flint,  Michigan,  for  example,         1 
B-        was  reduced  from  95  to  92  per  cent;  Ashtabula,  Ohiot  from  71     ^J 

^^                1  Ct.  IndoMriAl  ConnniaBlon,  Vol.  TV,  p.  666.                                                    ^H 
^H                *  Record,  Detroit  Bouxl  ol  Tnule  com.                    •  Consult  p.  3l8,  aM;>tvi.          ^^M 
^H                *  Cmnpaud  appareiiUf  by  mRiilv  fuIm,  bat  os  cbe  basis  of  only  juur  ovnls     ^^| 
^V             t«rmln&l  charges  iruiead  of  the  ukukI  six.                                                                    ^^^| 
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to  67 ;  while  Springfield,  Ohio,  was  raised  from  82  to  88  per 
coiit.^  Detmit  hiw  Ix-eii  inoKt  active  in  prosecutJiig  tt^  clainiB 
for  ft  reiluced  percentage.^  Bnt  Ihe  Interstate  Commerce  Com- 
niiBsion  in  1888  upheld  the  present  status.  A  recent  minor 
change  is  indicative  of  the  forces  which  must  be  dealt  with. 
Evansnlle,  Indiana,  on  the  Ohio  river,  according  to  our  map, 
ijs  a  110  per  flcnt  point.  Vincennes,  Indiana,  lies  just  north  of 
it  in  the  108  per  cent  triangular  zone.  Since  thij*  plate  was 
made,  Evansville  has  been  retluced  to  105  and  Vincennes  to 
103  per  cent,  respectively.  This  is  aubstajilially,  I  am  told,  on 
mileage  basis.  The  reason  fur  the  uiiteudmenl  is  that  certain 
important  industries  are  located  al  the^e  points.  Hither  to  favor 
them  specially  or  to  remove  a  preexisting  disability  in  compe- 
tition with  other  towns,  this  change  was  insiated  upon  by  the 
railways  interested  in  their  prosperity.  By  tentative  processes 
of  adjustment  like  this  tlic  present  gencrnl  relations  have  been 
established.  Tliey  have  been  kept  constant  only  by  the  steady 
resistance  of  the  majority  of  carriers  to  action  which  is  In  tlie 
interest  of  a  few.  Judged  by  results,  it  would  appear  thai  the 
broad  view  has.  In  the  main,  prevailed. 

The  actual  situation  resulting  from  the  above-named  causes, 
it  should  be  observed,  is  not  quite  .is  simple  as  our  map  makes 
it  a[>|)ear.  Most  of  the  zones  are  in  fact  subdivided  into  minor 
gradations.  Thus  the  closely  dotted  zone  designated  "  86-90 
inch"  is  constititlird  of  an  87  per  cent  area  up  as  far  as  the  rail- 
way from  Dayton  to  Indianapolis;  while  the  rest  of  it  is  broken 
up  into  little  88,  80,  90  per  cent  areas,  respectively.  The  same 
thing  occurs  elsewhere.  Our  map  generalizes  the  resulta,  in  an 
effort  to  bring  out  tlie  zone  relationships  as  fully  as  is  tech- 
nically possible  in  a  single  diagram.  Certain  of  tlie  zonea,  how- 
ever, such  as  the  60,  66^,  100,  and  110  per  cent  territories,  are 
bounded  exactly  as  here  represented. 

As  for  direction,  the  original  scale  was  intended  only  for  east* 
bound  tralho.   West-bound  rates  were  lower  and  more  irregular. 

1  Joint  Rate  Clnrulor,  No.  815. 

■  Itoaiandiiig  n  70  p«r  c«iit  rat«  oo  &  8trkt  nillrage  bttaifl,  and  alao  becaiwe 
the  |iroratiDg  baaia  with  Westero  liiita  is  at  that  %ar«. 
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Bat  the  system  worked  so  well  that  it  was  soon  extended  to 
cover  the  west-bound  business.  Owing  to  difHculties  of  rout* 
ing,  in  order  to  transport  by  the  shortest  line  into  Chicago, 
these  west-bound  percentages  were  often  quite  different  from 
those  in  the  opposite  direction."  Detroit^  for  instance,  for  some 
time  prior  to  1886  enjoyed  a  70  per  cent  rate  west-bound,  while 
its  percentage  in  the  opposite  direction  was  78.'  But,  after  the 
passage  of  the  Act  to  Regulate  Commerce  in  1887,  efforts  were 
made  to  harmonize  the  di£ference8.^  At  the  present  time  the 
rates  east  and  west  are  in  most  cases  the  same. 

At  this  point  it  is  essential  to  uudenitaud  the  limitations 
within  which  thi»  percentage  system  is  contiiied.  It  does  not 
necessarily  determine  the  exact  rate  to  be  applied  iti  practice 
from  ever}'  little  station  in  trunk  line  territory.  For,  in  the 
first  place,  it  conocma  only  the  so-called  common  points  ;  tliat 
is  to  say,  points  where  competition  of  two  or  more  carriers  is 
effective.  Purely  local  stations  are  charged  an  "arbitrar}*"  into 
the  nearest  common  point.  But,  itusmuch  as  throughout  this 
much  be-railroadcd  country  most  shippers  are  less  Uian  twenty 
miles  from  the  next  line,*  aud  sincu,  moreover,  the  arbitrary  can 
nerer  raise  tlie  local  rate  above  the  rate  to  the  common  point 
beyond,*  the  scide  is  practically  effective  everywhere.  A  more 
important  consideration  is  the  fact  that  this  scale,  even  forconw 
mon  points,  does  not  positively  fix  the  rate.  It  merely  provides 
a  minimum  below  which  rates  shall  not  be  reduced,  except  by 


1  Tronk  Line  AssocidtJon  Circular  No.  623,  issued  July  20,  1883,  rIvob  ubles 
of  tlitMpercMnUif^iucftcUdiroctii'n.  I'rrjMMit  wiwt-bvuiid  perc«otafresKr«giT»D 
iD  aid.,  No.  751,  iuoed  AprU  8.  IBfttt. 

"Typewritten  re«ord.  Detrnit  Bnard  of  Trade  cftM.  188T-1888,  Inietrtaw 
Commert-'B  CammEnion  office,  pp.  244-2&1. 

'  ruder  »  comniiuee  lieiitl«d  by  iJie  kte  J.  T.  R.  McKsy,  of  CtBTDlaod.  Th« 
OffiaUl  CIuwilicatiQii  and  the  76  c«nt  New  Yortc>Chlcago  rate,  SnA  claai,  were  then 
lulopted  fur  Ruod, 

*  I  am  told  that  riven  intervening  to  cut  ofi  fartaKe  by  wagon  to  competiog 
UoeR  have  aomeiliim  efleriilvely  influenced  the  charge*. 

*  Tbe  long  and  sbort  haul  principle  hu  always  been  giren  great  «el|;ht  here. 
All  ezcepiioiifi  to  it  were  nmoved  In  good  faith  by  itie  carriers  when  tb«-  net  of 
lB87w«»p»wd.  Cf.WLodoiuCominItt«e,  Vol.I,p.3ai  Vol.  HI,  pp.  42, 134,  and 
288. 


THE  TRUNK  LINE  RATE  SYSTEM 


329 


authority  of  the  roads  acting  jointly-  It  is  a  minimum,  not  a 
maximum,  schedule  in  every  sense.  Itit  provisions  arc  never 
promulgated  in  the  form  of  tariffs  as  such.  They  are  rarely 
known  to  shippers,  but  serve  only  as  a  guide  to  traffic  ofBcials. 
The  Interstate  Commerce  Commission,  in  sanctioning  the  system, 
has  expressly  recuguized  this  fact.'  Moreover,  these  j^iei'ceutuge 
rates  apply  to  "  ulassilied  "  tonnage,  and  not  to  the  great  hulk 
of  commodity  or  special  rates  \N'hich  are  independently  made. 
This  exception  is  more  imjM>rtjint  than  cither  of  tlie  others, 
inasmuch  as  probjihly  three  fourths  at  least,  of  the  trunk  line 
tonnage  mea.sun»I  by  weight,  is  moved  under  such  commodity 
rates.  Financially,  of  course,  the  relative  proportion  of  com- 
modity freight  is  vastly  less  than  this  figure.  For  the  classified 
tonnage  is  made  up  exclusively  of  high-grade  good^,  transi^irted 
at  most  remunerative  rates,  while  the  commodity  ti-atTic,  while 
bulky,  often  yields  a  very  low  revenue  per  Ion  mile. 

Other  exceptions  to  the  applicability  of  this  percentage 
system  deserve  mention,  altlmugh  they  are  of  relative  unim- 
portance. Principal  among  these  is  the  confusion  engendered 
in  Illinois  territory  through  the  entry  of  the  westi-ni  lines  into 
Chicago.  Throughout  their  coiistiluencies,  by  reason  of  the 
sparse  population,  freedom  from  competition,  inequality  of  east- 
and  west-bound  tonnage,  and  low-grade  frciglit,  western  rail- 
road rates  per  ton  mile  are  vorj'  murli  higher  than  on  the  tnmk 
lines.  Moreover,  they  are  naturally  desirous  of  as  long  a  haul 
as  possible,  namely  into  Chicago.  To  turn  over  their  local 
Illinois  traffic  to  the  trunk  line  feedera  exposes  Lhem  financially 
to  the  same  losses  as  those  above  ineulioned  in  the  case  of 
lateral  iudejiendent  lines  fm-Uier  east.  But  these  western  liues, 
being  stronger,  have  insisted  upon  recognition  of  their  claims  to 
B  proportion  of  tlie  through  rate  which  would  at  least  "pay  foJ- 
their  axle  grease." "  The  result  is  that  throughout  Illinois, 
especially  in  the  north  aiul  toward  the  Mississippi,  tlie  distance 
principle  is  considerably  distorted,  as  our  map  clearly  shows.-- 

<  0.  C.  Pratt  Lumber  Co.  r.  Chka^o,  Ind.  A.  LtmiiiriUe  Ry.  Co.,  decided  Jau- 
Buy  37,  lOM. 

■  Uoitml  SUtw  laduatrisl  CDOiminion,  Vol.  IV,  p.  MS. 
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The  percentage  Bystcm  practically  excludes  freight  **  From 
Beyond,"  the  rates  on  that  being  determined  by  other  rules. 

East  of  the  Central  Traflic  Association  territory  shown  on  our 
map  the  same  percentage  system  is  extended  to  points  in  New 
York  and  Pennsylvania.'  Suppose,  for  example,  the  rate  were 
desired  £rom  Columbus,  Ohio,  to  Albany,  New  York,  or  any 
other  point  between  Buffalo  and  New  York  City.  The  rate 
from  ColumbuB  to  New  York  City  would  fiwt  be  determined  as 
a  percentage  of  tlie  Chicago-New  York  rate,  under  the  system 
already  described.  Then  fix»ui  Columbus  to  Albany  the  rate 
would  be  prescribed  as  a  new  percentage  of  this  pei'uentage. 
The  initial  western  points,  howevee,  are  not  determined  individ- 
ually, but  are  Romprchonded  in  large  groups.  Thus  the  rate 
from  all  points  in  the  72-78  per  cent  territory,  shown  on  our 
map,  to  Albany,  New  York,  is  96  per  cent  of  what  the  rate 
would  be  from  those  points  to  New  York  City.  Syracuse  has 
7C  and  Utica  87  per  cent,  respectively,  of  the  rate  from  any 
point  in  this  72-78  per  cent  territory.  From  points  beyond 
Chicago  taking,  that  is  to  say,  more  than  IQO  per  cent  of  the 
New  York-Chicago  rate,  the  percentages  of  the  rate  to  New 
York  City  applying  to  Albany,  Syracuse,  and  LUica  are  cor- 
respondingly modified  to  90,  84,  and  91,  respectively.  Otboi* 
com|ilieatioi]8,  such  aa  tlie  addition  of  arhiti-aries  to  Boston  and 
New  England  iwintB  or  the  subtraction  of  differentials  to  Italti- 
more  and  Philadelpliia,  follow.  But,  in  the  main,  conforming 
always  to  the  long  and  short  haul  principle,'  rates  to  all  local 
stations  arc  prescribed  within  narrow  limits  by  means  of  a  small 
number  of  these  fixed  points.  The  system  is  the  same,  although 
details  may  vary.  Bverj-tbing  interlocks  and  is  harmoniously 
related  on  the  distance  basis. 

Rates  from  one  point  to  another  within  the  Central  Traffic 
Association  territory  sho^m  on  our  map  now  alone  remain  forcon- 
nideration.  These  cannot,  of  course,  be  adjusted  on  a  percentage 
basis,  inasmuch  as  such  traffic  may  not  be  east-  or  wcst^lxmnd 
at  all,  but  may  consist  of  shipments  in  any  direction.   There 

1  Ct.  Joiot  CommitiM  Infonnatlon  No.  268  of  January  13,  mm.  giriD?  all 
tbeae  rules  lu.  deiall.  ^  Ct.  Wiudoni  CaiaultUw,  Vol.  IT,  pp.  4S  mad  134. 
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IB  no  logical  leiiflon  why  thoy  should  interlock  with  east-  or 
west-bound  tiirougli  rates  when  the  traflic  is,  perhaps,  moving 
locally  nortli  and  south.  Nevertheless,  the  long  and  short  haul 
Ijrinciplo  is  observed  with  the  satne  fidelity.  A  rigid  distance 
tariff  for  short  hauls,  the  limits  of  which  are  prescribed  by  the 
rates  for  long  hauls  under  the  McGraham  schedule,  prevails.' 
For  distances  up  to  75  miles  this  conforms  closely  to  the  rates 
originally  prescribed  by  the  Ohio  legislature.  For  greater  dis- 
Unces  it  is  much  lower  than  the  Ohio  tariff.'*  Thus  the  Ohio 
rate  for  360  miles  is  87.5  cents,  while  the  C.  F.  A.  (Central 
Freight  Association)  scale  is  only  42  cents.  The  Oliio  scult-  for 
200  miles  is  .'iO  cents,  tlie  C.  F.  A.  rate  for  tJie  same  distance  is 
only  88  cents.  Thus  it  appears  that  this  C.  F.  A.  tariff,  appli- 
cable to  interstate  business  and  beyond  control  of  any  State 
legislature,  has,  in  reality,  been  voluntarily  adopted  by  the 
interested  railroads.  The  t-inff  is  only  a  minimum  scale,  below 
which  the  roads  agree  not  to  reduce  rates,  and  above  which  the 
actual  rates  often  rise.^  Nevertheless,  the  fact  remains  that  these 
rates,  according  to  distance,  are  so  much  lower  than  the  Illinois 
Railroad  Commission's  tariff  tliat  Chicago  and  other  distribut- 
ing centers  throughout  the  State  of  lUiuois  claim  that  it  works 
great  hardship  to  them.  The  situation  in  lUiuois  is  geographically 
peculiar.  Its  grctat  commercial  center  is  iu  the  extreme  north- 
eastern corner,  while,  at  tin;  same  time,  the  greatest  extension 
of  the  State  is  north  and  south,  lliese  circumstances,  coupled 
with  an  interstate  (C.  F.  A.)  tariff  lower  than  the  Illinois  ofllcial 
tariff  under  which  Chicago  merchant.^  must  ship  out  their  goods, 
enable  Detroit.  Indianapolis,  and  Cincinnati  to  undersell  Chicago 
in  its  own  Stj»te.  Chicago  can  be  equaliz-ed  there  only  by  special 
or  secret  rates.*    Other  local  centers,  like  Quincy,  Illinois,  joined 


1  ICnown  as  the  C.  F.  A.  scale.  Full  u>xi  in  printed  in  Illliiois  Railroad  Com* 
iniMlon  Proc««dUigK  la  Miixtinum  Freigtit  R«t«  case,  K«oord,  eic,,  IW5,  p.  43. 
8««  alao  p.  07. 

>  DeUlled  campaHsnn  U  niad«  in  thid.,  p.  4fi.    See  *l«o  p.  ITS. 

*  Illinoiit  RailToftd  ComiDiMian  ProceediDgs  in  Maximam  Freight  Rale  MM, 
ReeoM,  eu.,  11Hir>,  p,  ir>U, 

*  Exhibit  A  lf>.  Ibid.,  abows  this  by  mvana  of  a  map.  See  also  Elklos  Cora- 
mlttee.  Vol.  III.  p.  £271. 
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nrith  Chicago  in  this  complaint  to  the  Illinois  Ruilroftd  Commit" 
sion  that  their  rates  were  too  high.'  Think  of  it !  SKippeil" 
cotuplatning  that  a  government  rate  was  too  liigh,  and  i-equest- 
Lng  that  the  railway  tariff  (C.  F.  A.  schedule)  be  adopted  in  iUt 
place  !  Is  that  not  evidence  that  reasonable  treatment  of  iU 
shippeiH  by  railway  coiupuuies  is  uppreciated  by  the  publio? 
Witlioiit  undue  eKteiisiou  furLhiT  details  of  (his  ititu resting  con- 
troversy cannot  be  given.  It  will  Buflice  to  stale  that  in  Decem- 
ber, 1905,  the  Illinois  lUilroad  CcmniiHsion  ordered  a  reduction 
of  it«  offitiial  Hchedule  hy  20  jrer  cent,  in  an  attt^mpt  to  reduce 
its  rates  to  oonfonn  more  nearly  to  the  ('.  K.  A.  railway  tarifT. 

The  evils  incident  upon  two  conflicting  governmental  autbori- 
ties.  State  and  Federal,  each  attempting  to  regulate  rates  in- 
dependently, arc  clearly  indicat^j'd  in  the  preceding  paragraph. 
The  Interstate  Commerce  Commission  has  been  brougiit  flatly 
up  ngaltrat  them  in  one  of  its  recent  Texas  cases.  Local  and 
interstato  rates  must  inevitably  be  adjusted  with  reference  to 
one  another,  so  complex  are  the  conditions  of  commercial  com- 
petition. So  long  as  the  plain  people  remain  unsatisfied  that 
any  real  Federal  regulative  power  exista,  is  it  not  possible  that 
the  number  of  arbitrary  State  tArlfTs,  like  those  of  Illinois  and, 
more  recently,  of  iMissouri  will  tend  to  increase?  If  State  legis- 
lative attention  could  lie  diverted  from  similar  activities,  and 
such  control  as  circumstances  seem  to  warrant  were  to  prtK-ecd 
from  an  cflicient,  centralized  Federal  source,  the  business  of 
railway  transportation  might  be  more  easily  conducted  than 
under  present  chaotic  conditions.  Regulation  at  best  is  a  must 
difhcutt  and  delicate  matter.  It  should  never  be  attempted 
lightly.  The  main  activities  of  any  governmental  commission 
should  be  directed  towards  settlements  out  of  court,  with  as 
little  exercise  of  mandatory  power  as  possible.  The  chances 
seem  to  me  to  be  more  than  even  that  a  broad-gauge  Federal 
commission  would  accomplish  its  ends  in  thli)  maimer,  and  thus 
tend  to  discourage  State  legislative  interference  in  future. 

William  Z.  Riplgt 


1  The  double  dUablUtj  of  lliese  ftuiftller  iiU<.'«>i  ii  stated  In  Iblti.,  p.  7. 
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THE  SOUTHERN   BASING  POINT  SYSTEM 

TU£  Al^BAMA   MlI>LANl>  CaBE' 

Long  and  Short  Saul 
Tlembnts,  Cont7m$Bioner  : 


Tmy  is  Hituated  at  the  iiiteraeotion  of  the  roads  of  the  Alabama 
Midland  and  the  (ieofgia  CentiTil  couipaiiicfi.  Montgomery  is 
at  tlie  terminus  of  the  Alabama  Midland,  flft>'<two  miles  north- 
west from  Troy,  and  aliipment*  to  Montgomery  over  that  road 
from  New  York,  Haltimore  and  northeastern  cities,  and  from 
the  Atlantic  seaports,  BrunswHck,  Savannah,  Charleston,  West 
Point  and  Norfolk,  and  from  Port  Royal,  S.  C,  and  GaiaeitviUe, 
Ocala  and  Tampa,  Fta.,  pasA  through  Troy. 

The  Savannah,  Florida  &  Western  iCailway  and  the  Ocean 
Steamsliip  Company,  and  the  Savannah,  Florida  &.  Western 
Kailway  and  Merchants  &  Miners  Tiunsportation  Company, 
form  with  the  Alabama  ^liUlaiid  Ttailway  two  Uirough  lines, 
the  former  from  New  York  and  the  latter  from  Baltimore,  over 
which  traffic  Ls  carried  on  through  rates  and  through  bills  of 
lading  to  Troy  iind  thiwigh  Troy  to  Montgomery.  The  Georgia 
Central  forms  through  lines  in  connection  with  the  Ocean  Steam* 
ship  Company  and  Merchants  &  Miners  Transpoitation  Com- 
pany to  Troy  and  Moiitgomeiy  from  New  York  and  Baltimore. 
The  class  rates  in  cents  ijcr  hundred  poundst,  except  claM  F, 
which  is  per  bbU  over  the  above  lines  {sea  and  rail)  from  New 
York  and  Baltimore  to  Troy  and  Montgomery,  i-especlively, 
arc,  as  rollowt; : 

>  Dsdded  Amnul  lA,  1803.  IntentaU  Comioere«  Reports,  Vot.  V[,  pp.  a-36. 
Overrul^l  by  iliv  Supceiitu  Court,  vide,  p.  HM,  itt/ra. 
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GULF  OF  MEXICO. 
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There  are  also  published  "all  rail"  rates  na  the  "Great 
Southern  Despatch "  liue,  from  New  York  and  Baltimore  to 
Ti-o^  and  Muiit^'umery.  Oii  liiia  liue  trafBc  is  carried  from 
New  York  to  ilarrlsburg  over  tlie  PeniiBjlvania  road,  from 
Harrisburg  to  Hagerstown  over  the  Cumberland  Valley  road, 
from  Hagcratown  to  Bristol  over  the  Norfolk  &  Wcatem,  and 
from  Bristol  to  Chattanooga  over  the  Bast  Tennessee,  Virginia 
&  Georgia  road.  .  .  .^ 

The  class  rates  in  cents  per  hundred  pounds  (except  class  F, 
which  is  per  bbl.)  over  the  alKive-desrribcd  "all  rail"  lines  to 
Troy  and  Montgomery  from  N«w  York  and  Baltimore,  are  as 
follows : 
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It  appcant  that  Khipnients  of  pbospbat-e  rock  are  made  via  the 
Alalmma  Midland,  as  the  terminal  road,  to  Troy  and  through 
Troy  to  Montgomery  from  Cliarleston  and  Port  Royal,  Soutli 
Carolina,  and  from  Gaines\-iUe  and  other  points  in  Florida. 
The  roads  which  connect,  and  constitute  tlirough  lines,  with  the 

^  Tbrse  routvsare  tnotppiMl  \n  tlie  nblc  aiid  e1aUoriU«  argument  of  Judge  (K<l.) 
Baxter  before  the  Suprenie  CourL  U.  8.  Sup.  Court,  Uctober  term,  18iW,  No. 
608,  pp.aHeltfq.  —  Et*. 


AUbama  Midland,  from  those  cities  to  Troy  and  Montgomery, 
are  the  following :  .  .  . 

The  rates  in  cent«  per  ton  on  phosphate  rock  from  Port 
Uoyiil,  Cliarleston  and  Gaiueaville,  to  Troy  aud  Moutgomei>', 
respectively,  are  as  follows: 


Troy    .    .    . 
Uontgonier;  . 
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The  following  roads  constitute  through  routes  or  lines  in 
oonDectioQ  with  Alabama  Midland  to  the  Atlantic  seaports, 
Brunswick,  Savannah,  Charleston.  West  i'oint  and  Norfolk: 
to  wit,      •••••••• 

The  rates  in  cents  per  hundred  jwunds  on  oottou  from  Troy 
aud  MouLgomery  respectively,  to  Uiese  ports  are : 
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When  the  complaint  was  filed  the  cotton  rate  from  Mont- 
gomery to  Brunswick,  Savaiuiah  and  Charleston  was  40  cts.  per 
hundred  pounds.  It  has  since,  as  appears  above,  be«u  raised 
to  46  cts.  and  the  rate  fn>ni  Troy  to  Charleston  has  been  raised 

to  52  cts. 

.  None  of  the  traffic  involved  in  this  case  is  carried  by  the 
Oeoi^a  Central  either  through  Troy  to  &Iontgomeiy  or  through 
Montgomery  to  Troy.  .  .  . 

But  as  to  the  Alabama  Midland  and  its  connections  consti* 
tuting  thmugh  lines,  the  case  is  different.  Interstate  traffic  is 
carried  over  tliat  road  to  Troy  and  through  Troy  on  to  Mont- 
gomery, and  in  the  opposite  direction,  horn  Troy,  and  from 
Montgomery  through  Troy,  the  haul  to  and  from  Montgomery 
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being  52  miles  greater:  and  in  respect  to  tliis  traflic  the  proof  ^ 
shows  departures  from  the  rule  of  the  Statute,  (1)  as  to  l'Ioss 
goods  sliipped  from  New  York,  Raltimoro  and  the  East ;  (2)  i 
as  to  pliospliate  rock,  shipped  from  Port  Royal  and  Charles' 
ton,  S.  C,  and  Gaiuosvilte  and  other  points  of  origin  of  such' 
shipments  iii  Florida ;  iind  (3)  as  to  cottou  shipped  from  Troy 
and  from  Montgomery  to  the  Atlantic  seaports,  Hrutiswick, 
Savannah,  Charleston,  West  I'oint  and  Korfolk.  As  will  be 
seen  front  the  tahlcs  given  bImivc,  tho  "sea  and  rail"  rntes  on 
class  goods  fmm  KuUimoro  to  Troy  range  from  12  els.  per 
hundred  pounds  on  cltms  t>  to  23  cts.  on  class  1  liiglier  th&n 
Hioae  on  such  goods  shipped  through  Troy  to  Montgomery, 
and  from  New  York  to  Troy,  from  12  cts.  to  22  els.,  and  the 
"all  rail"  rates  from  Baltimore  and  New  York  to  Troy,  from 
14  cts.  to  SO  cts.  These  class  rates  are  applied  to  sugar  and 
coffee*  which  are  tlie  heavy  goods  mostly  shipped  to  Troy  from 
the  East,  and  also  to  dry  goods,  notions,  and  many  other  com- 
modities. The  rate  on  phosphate  rock  from  Port  Hoyal,  Charles- 
ton, and  Gainesville  to  Troy  is  22  cts.  per  ton  higher  than  that 
on  such  rock  shipped- through  Troy  to  Montgomerj*,  and  on 
cotton  tho  rate  from  Troy  to  tho  seaports,  Brunswick  and 
Savannah,  is  2  rti*.  per  Imndred  pounds  and  to  Charlejiton  T  cts. 
per  hunitred  higher  than  that  from  Montgomery  fiix  Troy. 

Where  substantial  dissimilarity  of  cii-c  urn  stances  and  condi- 
tions is  set  up  by  defendant  carriers  in  justification  of  dejiart- 
ures  from  the  "  long  and  short  haul  "  rule  of  the  Statute,  the' 
burden  is  upon  them  to  establish  such  dissimilarity.  He  Lout*- , 
vHlt  ,f  H.  U,  Co.,  1  Inters.  Com.  Kep.  278.  1  I.  C.  C.  Kep.  31 ; 
Spartanburg  Board  of  Trade  v.  Richmond  ^  D.  H.  Co.y  2  Intern. 
Com.  Rep.  193,  2  1.  C.  C.  Rep.  804.  Water  competition  at 
Montgomery  via  the  Alabama  river,  is  adduced  as  a  justification 
in  the  answer  of  the  Alabama  Midland  and  by  some  of  the 
other  defendants.  In  the  ease  of  /fe  LouitviUe  ^  N.  H.  Co.» 
tupra,  it  was  held  that  •'  actual "  water  competition  "  of  con- 
trolling force  in  respect  to  traffic  important  in  amount"  may 
constitute  the  dissimilar  circumstances  and  conditions  author- 
izing a  departure  fi-om  the  general  i-ule  of  the  Statute.    In  the 
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case  of  HarioeU  v.  Colvmbiu  ^  W.  R.  Co.,  1  Inters.  Com.  R«p. 
6S1,  1  I.  C  ('.  Rep.  236,  the  complaint  alleged  unjust  discriuii- 
nation  against  0|>elika  imd  in  favor  of  Mnntgomery  and  Colum- 
bus. Water  competition  at  Montgoniciy  via  the  Alabama  river 
was  (as  in  the  present  ease)  set  up  by  way  uf  justitication.  This 
defense  was  not  sustained  iuid  the  Commitision  in  overruling  it 
said,  "-^  the  mere  fact  that  a  point  is  situated  upon  a  navigable 
stream  doea  not  of  itself  justify  the  lesser  charge  for  tlie  longer 
haul  to  such  point,"  and  that,  in  oi-der  to  justify  such  lesser 
charge,  the  water  competition  must  *'■  control  the  airriaye  of  the 
traffic  on  which  the  <ii>crimittatioH  is  made,"  lu  that  case  tt  is 
further  said,  "  The  Commission  is  aware  that  iui  independent 
and  active  line  of  steamera  connects  Montgomery  with  tlie  At- 
lantic seaboard  at  Mobile^"  but  that  the  fact  "without  more," 
that  the  "railroads  have  water  competition  and  arc  cnrapclled 
to  meet  it,"  is  not  held  to  be  "auRieient  to  justify  the  lesser 
charge  for  the  longer  distance."  Conceding  that  there  is  a  line 
of  boats  running  between  Montgomery  and  Mobile  (of  which 
fact,  however,  there  is  no  proof,  in  this  case)  that  alone  would 
not  be  aullicient  to  justify  the  greater  charge  to  Troy  than  to 
Montgomery.  .  .  .  lu  the  aflidavit  filed  by  counsel  fi.>r  the  de- 
fendants is  a  statement  that  **the  lmmnet$  on  the  Alabama  ru-er, 
according  to  the  report  of  the  United  States  Engineer,  for  the 
year,  1891,  was  52,849  lialea  of  cotton  carried  by  boat  and  44,.5O0 
tons  of  other  freight."  This  statement .  .  .  purports  to  give 
tlie  entire  cotton  and  other  business  on  the  river  for  the  year 
named  without  stating  the  point  or  points  at  which  it  originated, 
or  the  direction  in  which  it  was  moved.  How  much  of  it  went 
from  Montgomery  or  points  above  or  below  Montgomery  doom 
the  rivi-r  towards  IVfohile,  or  from  Mobile  and  points  above  that 
city  up  the  river  to  Montgomerj'  does  not  appear.  As  showing 
water  competition  of  controlling  force  at  Montgomery  on  traffic 
to  that  city  from  New  York.  Baltimore  and  other  northeastera 
cities,  or  from  the  South  Carolina  and  Florida  phosphate  beds, 
or  from  Montgomeiy  to  the  Atlantic  seaports,  Bninsmck, 
Charleston  and  Savannah,  the  statement  is  valueless.  (This  is 
true,  also,  as  to  the  traffic  from  St.  Louis  and  from  Louisville, 
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Cincinnati  and  other  Ohio  river  points,  hereinafter  to  be  con- 
sidered.) There  are  regular  lineg  of  ocean  slcamers  from  those 
ports  to  New  York,  Baltimore  and  other  cities  on  the  northeast 
coaat,  but  there  does  not  appear  to  be  euch  line  from  Mobile, 
either  to  those  cities  or  to  any  foreign  port.  The  only  wituesB 
questioned  by  counsel  for  the  defendants  as  to  the  efTeet  of 
water  competition  at  Moutgumery  on  tfliipuienttf  of  cotton  to 
the  Atlantic  ports  teslitied  that  "the  river  competition  plays 
no  great  part."  An  attempt  was  made  to  show  tliat  some  ship- 
ments of  phosphate  rook  had  been  made  from  the  Florida  points, 
Ocnla  and  Tampa  (ttic  lalter  on  tlie  Gulf  coast)  via  Mnbile  and 
the  Alabama  river  to  Montgomery,  but  the  witness  testified 
that  he  had  never  known  such  shipments  to  be  made,  that 
he  himself  had  *'  tried  to  get  a  rate  by  that  line  to  Montr 
goraery  and  had  been  unable  to  get  it,"  and  that  he  tliought 
it  impracticable  as  "  the  goods  would  have  to  be  transferred  at 
Mobile  to  get  to  Montgomery  and  then  would  liave  to  be  hauled 
to  tlie  works."  No  attempt  is  made  to  establish  subHtantial  dis- 
similarity of  circumstances  and  conditions  at  Montgomeiy  on 
the  ground  of  mil  competition  furtlicr  than  by  prm>f  of  the 
fact  that  tliore  are  a  number  of  railway  lines  running  to  and 
through  tliiit  city  connecting  with  different  parts  of  Uie  coun- 
try. This  (done,  it  is  scarcely  necessary  to  say,  is  not  sufli- 
cient.  Be  LouiavilU  f  N.  K  Co.,  1  Inters.  Com.  Rep.  278, 1  I. 
C.  C.  Rop.  31. 

Our  conclusion  is  thiit  no  justification  has  been  shown  for 
the  departures,  comjjlatned  of  and  established  by  the  proof, 
fi-om  the  general  rule  of  the  4th  section  of  the  Act  to  Hegulate 
Gommerce. 


The  main  rause  of  complaint  on  the  part  of  Troy,  however, 
in  connection  with  this  system  of  making  export  rates,  as  dis- 
closed by  the  evidence,  is,  that  while  its  benefits  are  given  hy 
the  roads  composing  the  Southern  Railway  &  Steamship  Asso- 
ciation to  Montgomery  and  other  favored  localities  on  their 
lines,  they  are  denied  to  Troy,  and  it  is  contended  that  this  is 
an  unjust  discrimination  against  Troy.  This  contention  is  apart 
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from  and  indopendeut  of  the  question,  whether  the  syst^iik  is 
itself  hiwful  and  justified  us  applied  to  Mnntgoniery  and  other 
points.  If  it  be  lawful  in  iUelf,  it  cariTioi  lawfully  be  so  applied 
as  to  unduly  favor  one  locality,  to  tlie  prejudice  of  another. 
Both  the  Alabama  Midland  and  the  Georgia  Central  arc  mem- 
bers of  the  Southern  Railway  &.  Steamship  Assooiation,  and 
Truy  as  well  as  Montgomery  is  located  on  those  roads.  The 
haul  from  Moutgoraeiy  over  the  Georgia  Central  to  the  Atlantic 
ports  named  is  about  10  miles  longer  than  fmm  Troy  over  that 
road,  and  the  haul  from  Montgomery  to  those  ports  over  the 
Alabama  Midland  is  52  miles  longer  than  from  Troy,  and  is 
also  through  Troy.  The  charge  of  the  lesser  rate  from  Mont- 
gomery than  from  Troy  over  the  Georgia  Central  would  seem 
to  he  a  discrimination  against  Troy  and  over  the  Alabama  Mid- 
land, also,  ft  departure  from  the  "  long  and  short  haul  rule  "  of 
the  Statute.  The  principal  artitde  of  export  sliipped  from  Troy 
and  Montgomery  over  these  ruada  to  the  Atlantic  is  cotton.  The 
cotton  business  of  Troy  is  large,  amounting  in  1892  to  38,500 
bales,  aggregating  in  value  §1,500,000,  nearly  a  third  of  its 
total  buflineaa  of  all  kinds.  No  excuse  is  offered,  aud  we  are 
unable  to  conjieclure  any  vahd  reiison,  why  Tioy  is  excluded 
from  the  benefit  of  the  export  system  of  rate  making  applied  to 
Montgomery.  The  fluctuations  iu  ocean  rates  at  the  southern 
ports  and  other  mnttei-s  set  up  by  the  southern  carriers  as  ren- 
dering necessary  or  justifying  this  system,  would  seem  to  apply- 
to  shipments  from  Troy  as  well  as  fmm  Montgomerj*. 

It  appears,  a^  alleged  in  the  complaint,  tiiat  ou  tiliipments  of 
cotton  from  Troy  via  Montgomery  to  New  Orleans,  the  shipper 
is  charged  the  full  local  rate  to  Montgomery  both  by  the  Ala- 
bama Midland  and  the  Geoigia  Central.  The  local  from  Tmy 
to  Montgomery  is  28  cts.  per  hundred  pounds  and  the  rate  from 
Montgomery  on  is  -15  cts.,  making  a  total  through  rate  from 
Troy  to  New  Orleans  of  68  ota.  Tlie  testimony  is  that  under 
this  rate  Troy  is  ilebarred  from  shipping  cotton  ria  New  Orleans 
for  Kurope  and  is  left  only  the  outlet  t'ia  Savannah  'and  otlier 
Atlantic  ports,  and  that  this  is  a  disadvantage  to  Troy  inasmuch 
as  cotton  shipped  t-ia  New  Orleans  is  classed  "  New  Orleans 
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cotton,*'  which  is  valued  &t  from  -^^  to  |  of  a  cent  per  pound 
higher  than  other  cotton. 

The  haul  from  Troy  to  Montgomerj'  may  Iw  made  either  over 
the  Alabama  Midland  or  via  Viium  Springs  over  tlic  lines  of  the 
GuorgiaCeniml  and  from  Montgomery  to  New  Orleans  it  is  made 
over  the  Louiaville  &  Nashville  road. 

In  the  case  of  Harwell  v.  Columhu*  ^  W.  R.  Co.,  1  Inters. 
Com.  Rep.  631,  1  I.  C.  C.  Kep.  236,  cited  in  his  brief  by  counsel 
for  complainant,  it  was  charged  that  through  rates  and  through 
bills  of  lading  were  unjustly  denied  to  Opelika  on  shipments  of 
cotton  via  Montgomery  to  New  Orleans,  and  the  Comniission 
hold  that  such  through  rates  and  bills,  Ijeiiig  important  facilities 
in  tlie  transportation  of  cotton  and  being  given  on  other  com- 
modities and  to  other  points  similarly  situated,  should  be  given 
()]>cUka  and  that  the  refusal  of  the  same  in  the  absence  of  a 
valid  excuse  for  such  refusal  was  an  unjust  discrimination  against 
Opelilca.  In  the  present  case,  however,  it  is  neither  alleged  nor 
proven  that  through  rates  and  billing  are  denied  Troy  on  ship- 
ments of  cotton  via  Montgomery  to  New  Orleans,  but  that  on 
the  haul  from  Troy  to  Montgomery  over  either  the  Alabama 
Midland  or  the  Georgia  Central,  the  local  rate  between  those 
points  is  charged  and  collected  as  a  part  of  the  through  rate  to 
New  Orleans.  The  charge  is  in  legal  effect  that  the  aggregate 
through  nite  thus  arrived  at  is  unjustly  discriminatory  against 
Troy.  "While,*'  as  was  said  in  the  case  of  the  Rnilroad  Com, 
(/  Florida  V.  Saranrtah^  F.  ^  W.  R.  Co.,  8  Tnlura.  Com.  Rep, 
688,  5  I.  C.  C.  Kep.  13,  "  the  complainant  has  no  interest  in 
the  divi.sion  the  defendants  may  make  between  themselves  of 
a  through  rate  and  that  division  does  not  determine  what  the 
charge  to  the  public  should  be,  yet  ^  it  is  not  without  signifi- 
cance in  determining  what  are  reasonable  rates  for  the  whole 
distance  on  the  lines  in  question.'  "  See  Brady  v.  Penntylvania 
K.  Co.,  2  Inters.  Com.  Rep.  78.  2  I.  C.  C.  Rep.  131.  The  dis- 
tance from  Troy  to  Montgomeiy  over  the  Alabama  Midland 
(the  short  line)  is  52  miles  and  from  Montgomery  to  New 
Orleans  over  the  Louisville  &  Nashville  road,  320  miles.  The 
rate  of  28  eta.  per  hundred  pounds  from  Troy  to  "'  nr 
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from  and  irKU|i«nfJ«nt  of  tb«  question,  whether  the  Bj^bont 
ItMlf  Uwful  and  jtwtifiMl  aa  applied  to  MDntgoniery  and  oi 
p<rint«.    If  it  bo  lawful  in  ititelf,  it  cannot  lawfully  be  so  vpf- 
w  to  unduly  faror  one  Irxuility,  to  the  prejudice  of  aaoi 
lloLh  th«  AliUjnma  Midland  and  tlie  Georgia  Central  are  n 
)jtin  nt  till*  Kniitliern    Kailway  &  Steamship  Associution, 
Trfiy  ail  woll  an  Montgomery  ia  located  on  those  roads, 
haul  fr*>m  Montgomery  ov<t  the  Georgia  Central  to  the  All 
poi*l«  nunicd  \h  a1>ont  10  milea  longer  than  from  Troy  over 
rvnd.  nn'l  tint  hnul  from  ^[ontgomery  to  those  pt^rts  ovei 
AliihiLMia  MiiJUiid  in  tVi  miles  longer  than  from  Troy,  a^ 
aim  llimugh  Troy.    Tlio  charge  of  the  lesBer  nite  froni  > 
Uniiirry  thtiii  fniin  'I'roy  over  the  fJeoi*giii  Central  wonld 
lo  \wi  a  diHiTlminiitiori  against  Troy  and  over  the  Alahamo 
land,  aUrs  a  clo|tartum  from  tho  "long  and  short  haul  rul' 
till'  Statntn.    Tho  prinpijml  artiole  of  export  sliipped  fi 
and  Montgomory  ovor  these  nwids  t^  the  Atlantic  is  co' 
Cftttoii  Imnittosa  of  Troy  la  large,  amounting  in  1892  to  8* 
biklw,  aggngnting  in  value  $1,500,000,  nearly  »  third 
tAt*1  bu»m««6  of  all  kinds.    No  excuse  is  offered,  and 
unable  to  conjcoturo  any  valid  reason,  why  Troy  is  eic 
frr^m  Ihr  lieiteHt  of  the  exjH^rt  system  of  rate  making  a; 
Mon(^\nM>ry.    The  fluctuation^:  in  ocean  rates  at  Lbe 
IMrta  and  other  matters  aet  up  fay  tlie  southern  earricn  » 
denng  aeoesMij  or  jostifyiiig  this  eystem,  mrald  seem  to 
to  ahipments  from  Tmy  as  well  as  fnun  Montgamery. 

It  appearfk  as  alle^^  in  the  «<unplaiiit,  that  on  ahipoiK 
«<Mtoa  trom  Troy  via  Moot^mcn-  to  New  Orlfans,  tbo^^^l 
H  fihasfpad  the  full  looal  rate  to  Mont^merr  U-ith  fair  ^^^fl 
Kama  Midland  »xiA  the  Georgia  Centnd.  Tht  locfd  fnici  ^ 
to  M.^Titpi>merT  is  2S  ets.  per  liuTidred  jtotm 
Moni^met^  on  i«  45  ds-.  makiog  a 
Troy  to  NeV  Orieaas  of  6S  iAbl  Jka 
^h  Tatf  Troy  »  <lehiinipd  fr 

for  liitmiiK'  and  is  Mt  nah   : ..^ 

Atlantie  porli^  and  thai,  thh  is  i- 
9»  «e1MB  «bt|)fwd  vim  Nf«    I ' 


H       the  former  and  ending  nt  the  latter  and  hence  covers  the  expense 
H       to  the  carrier  (either  the  Alabunin  Midland  or  the  Georgia  Cen- 
tral) at  b^lh  teriuinals. 
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On  the  hauls  from  Montgomery  to  New  Orleans,  from  Mont- 
gomcTJ  to  Savannah,  from  Troy  to  Savannah  and  from  Columbus 
to  Now  Orleans,  there  are  the  expenses  of  both  terminals  as  well 
&s  the  haul  from  Troy  to  New  Orleans.  It  cannot  be  assumed 
that  on  a  haul  from  Troy  to  New  Orleans  the  initial  expenses  at 
Troy  are  greater  than  at  Montgomery  on  haul  from  thut  point 
to  New  Orleans  or  to  Savannah,  or  at  Colmcibus  on  Imul  from 
that  point  to  New  Orleans,  or  at  Troy  itself  on  a  haul  in  the 
opposite  direction  to  Savajmah.  No  reason  has  been  shown,  and 
wo  can  conceive  of  none,  why  a  higher  jiroportionate  rate  should 
be  charged  on  cotton  from  Troy  to  New  Orleans  than  from  Mont- 
gomery, or  from  these  other  points  on  the  several  hauls  men- 
tioned. The  disproportion,  as  we  have  seen,  is  attributable  to 
the  charge,  as  a  part  of  the  thi-ough  rate  to  New  Orleans,  of  the 
local  from  Troy  to  Montgonieiy,  and  the  truth  appears  to  be 
that  this  exaction  of  the  local  rate  is  an  incident  and  in  pur- 
suance o£  what  is  termed  the  "  trade  center,"  or  *'  basing,*'  or 
"distributing  point"  system,  which  the  Cotnmiflsion  has  more 
than  once  condiimncd  m  nnjiist  ilisoriniination  and  in  violation 
of  law,  and  which  we  will  be  called  on  to  refer  to  more  at  length 
in  connection  with  the  class  mtes  fmni  Louisville,  Cincinnati 
and  St.  Louis  to  Montgomeiy,  Columbus  and  Troy,  hereafter  to 
be  considered. 

A  rate  from  Troy  to  New  Orleans  based  on  the  present  mile* 
age  rate  from  Montgomery  to  tli;it  city  would  amount  to  52.21 
cts.  As  a  geneml  rule,  however,  while  the  aggregate  Uirough 
rate  steadily  inci'eases  as  the  distance  increases,  the  rate  per 
ton  or  hundredweight  per  mile  decreases.  Cnder  this  rule,  the 
distance  from  Troy  being  52  miles  greater  than  from  Mont- 
gomery, the  rate  per  hundred  pounds  per  mile  from  Ti-oy,  in 
the  altsence  of  exceptional  conditions,  should  be  slightly  less 
than  that  from  Montgomery.  In  view  of  this  mile,  and  of  the 
rate  of  50  cts.  from  Columbus,  a  longer  distance  point  by  42 
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mileB  Uian  Troy,  onr  conctusion  is  tliat  the  through  rate  on 
cotton  from  Troy  via  Montgomery  to  Xew  Orleans  should  not 
exceed  50  eta.  jier  hundred  pounds. 

The  class  rates  in  cents  per  hundred  pounds  (except  class 
F,  which  is  per  bbl.)  to  Troj.  Montgomery  and  Colambtis  from 
LotrnviUe*  Cincinnati  and  St.  Louis,  are  given  in  the  foUovrtng 
table: 


Fmn  LvuiM^aU,  KV;  to 
Troy.  Ala.      -     -     ■ 
Hontfp>n)«ry,  A1&.  . 
Colatnboa,  O*.   .     . 

I>vm  CimeiniuU,  0., 
Troy,  Alft.     .     .     . 
MoMgumety,  AU. . 
Colunbuft,  Oh.  .    . 

From  St.  LouU,  Mo., 
Trojr,  Ala.     .    .    . 
Montcotnery.  AU.  . 
Colnmbo*,  Oa.  .     . 


Clamu 


IW 180  118 


1M!140|US 
8S 


9) 


I  OS  168  m 

120  1 16    W 
13&II16  101 


lOO 


96  714 
68 


oos 


0    D    K    a     P 


The  local  class  rates  in  cents  per  hundred  pounds  (except 
olaas  F,  which  is  ]>or  bbl.)  from  Montgomery  and  CoLumbua, 
respeottvely,  to  Troy,  are  as  follows: 


ClJt»»K» 

1 

49 

68 

40 

66 

a 

40 

48 

4 

as 

B 

27 

81 

n 

31 
24 

A 

19 
82 

B 

21 
24 

C 

16 

19 

o 

16 

IT 

E 

2T 
31 

a 

Sli 

r 

Vmni  Mont^met^  to  Troy 
yrotn  Colnmbuii  to  Troy 

32 
88 

It  WM  testified  at  the  hearing  by  Mr.  Bashinsky.  a  witness 
(or  llu)  uomplainant,  that  on  goods  sliipped  on  through  bills  of 
Indin^  from  Louisville  and  the  West  to  Troy,  the  Troy  merchant 
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is  charged  the  full  local  rate  from  Montgomery  to  Tmy,  and  the 
counsel  for  the  Alabama  Midland  states  in  his  brief,  tiiut  "the 
tlirough  rate  from  Troy  to  any  western  market  ib  made  up  by 
adding  the  local  rate  fi-om  Troy  to  Montgomery  to  the  through 
rate  from  Aloutgoroeiy  to  the  West."  From  a  compamon  of  the 
above  local  rates  with  the  difTcrenee  between  the  rates  from 
Ix^nisviUe  and  the  other  cities  named  to  Montgomery  and  Troy, 
reapectively,  it  will  be  found  that  this  is  true  only  as  to  rates 
ou  goo<b  of  class  G.  The  difference  between  tbe  class  6  ivX& 
to  Montgonierj'  and  that  to  Troy  from  all  these  points  is  21  cts., 
whicb  JB  the  local  rate  on  that  class  from  Montgomery  to  Tray. 
On  the  other  clauses  the  local  rate  from  Montgomery  to  Troy 
exceeds  the  proportion  of  the  through  rate  between  those  points 
as  follows: 


Clasi^eh 

1 

s 

S       4 

B 

3* 

« 

A 
S 

B 

2 

C 

3 

D 
3 

X 

e 

H 

7 

r 

ExccM  o(  local  raU 

ovet 

7 

6 

I 

8 

The  distance  from  I^uisrille  to  Montgomery  over  the  I-ouis- 
ville  &  Nashville  road  is  490  miles  and  from  Montgonieiy  to 
Troy  over  the  Alabama  Midland,  52  miles.  The  following  table 
shows  the  mileage  rate  on  the  different  classes  in  mills  per  hun- 
dred pounds  yielded  by  the  through  rate  from  Louisville  to  Mont- 
gomery' and  hy  the  additional  charge  on  through  shipments  from 
Louisville  to  Troy  for  the  haul  from  Montgomery  to  Troy : 


CLxaiEi 

1 

z 

3 

« 

s 

A 

A 

B 

c 

D 

E 

K 

e 

LoulaTlUe   to 

MoutgORtcr; 

2 

1.8 

l.« 

1.8 

l.OB 

.83 

.67 

.69 

.40 

.40 

.98 

.87 

.40 

Montgomery 

loTroy  .    . 

8 

7.1 

6.7 

&.9 

8.8 

4 

2.6 

S.« 

2.6 

2.3 

4      |5 

S.5 
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The  t«BtlmoDy  is  tliat  the  Troy  merchant  gets  the  most  of  his 
heavy  gooUa  from  the  West.  The  class  6  (on  which  the  through 
rote  from  Louisville,  St.  Louis  &  Cincinnati  to  Troy  is  made  by 
the  addition  of  the  local  from  Montgomery  to  Troy)  embraces 
sugar,  coffee,  flour,  buckwheat,  animal  food,  cement,  axtc  and  car 
grease,  green  hides,  iron  architecture,  agricultural  impltment*, 
nails,  spikes,  and  many  other  hea\7  as  well  as  light  articles  in 
oonHtaat  demand,  too  numerous  to  he  set  forth  here.  Classes  4 
and  B  on  which  the  difference  between  the  local  rate  and  pro- 
portion of  througli  rate  from  ^Montgomery  to  Troy  as  slio^vn 
above  is  only  1  and  2  cents,  are  applied,  the  former,  among 
numerous  other  articles,  to  machinery  of  all  kinds,  agricultural 
implements,  earthenware,  molduigs,  engines,  castings,  axes, 
cotton-seed-oil  mills,  dry  hidca,  window  glass,  ale,  beer,  porter, 
canned  l)eef  ami  pork,  canned  fruit  and  potitoes ;  and  tlie  lat- 
ter, among  many  other  articles,  to  salted  beef,  pork  and  bacon. 
It  seems  probable,  that  Uio  statement  above  referred  to,  made 
by  the  witness  and  counsel,  that  the  through  rate  from  Louis- ' 
ville  and  the  west  vta  Montgomery  to  Tmy  Is  made  up  of  the 
rate  io  Moiitgomerj'  plus  the  local  on  to  Troy,  is  substantially 
true  as  to  the  goods  constituting  the  bulk  of  the  trafiic  from 
those  points  to  Troy.  When  the  mileage  rale  from  Louisvillo  ' 
(which  point  is  taken  as  an  illustration)  to  Montgomery,  is  com- 
pared with  tliat  from  Montgomery  on  to  Troy,  it  seems  clear 
that  the  rate  to  Troy  on  all  the  classes  is  made  from  Mout- 
gomery  as  a  "  basing  point."  This  comparison,  it  will  appear 
from  tlie  table  given  above,  shows  that  the  proportion  of  the 
rate  from  Montgomery  to  Troy  is  from  four  to  seven  times  as 
large  per  mile  as  that  from  Louisville  to  Montgomery. 

The  following  table  shows  the  sura  of  the  rates  on  class  goods 
from  Louisville  to  Montgomery  and  Troy,  respectively,  plus  the 
rates  from  those  points  ou  reshipmout  to  Brundidge,  Ozark,  and 
Doihau: 
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Fkom  Lovuvujx,  kt„  to 


Bnittdidge,  AU.,  ruliip|>ed 

from  Montgomery,  Ala.  . 
Bmndidgc,  Ala.,  reshipped 

from  Troy,  Alft.  ,  .  , 
Oicark,  Ala,,  rei>liipped  from 

Mon(^ni«ry 

Oiearfc,  Ala.,  rea]iipp«d  from 

Troy,  Ala- 

Do  th  &n ,  Ala. ,  reaW  pped  from 

Monlgwincry 

IKtlbaji,  Ala. ,  ri'slii  pped  from 

Tix>y,  Aln. 


CiiuaRA 


fi3 


Brundidgc,  Ozark  and  Dottian  arc  towns  and  Htations  nn  the 
Ala])ama  Midland  Kailw&y,  all  cast  of  Troy  and  shipments  to 
them  over  that  road  from  Montgomery  pass  through  Troy. 
Bnindidge  ta  17  miles  from  Troy  and  69  from  Montgomerj'; 
Ozailtf  40  miles  from  Tmy  and  02  from  Montgomery;  and 
Dothan,  G8  miles  from  Troy  and  120  from  Montgomery, 

The  sum  of  the  rates  from  Louisville  to  Columbus  aud  Troy, 
reBpectively.  plus  the  rates  on  reshipments  from  those  cities  to 
Brantley,  in  cents  per  100  lbs.,  except  class  F,  xvluch  is  per  hhl., 
is  as  follows  : 


Fmoh  lAi;raTiT,t^  to 

OLAann 

1 

8 

I.&3 

1.44 

n 

l.SS 
1.43 

« 

5 

• 

A 

B 

C 

D 

K 

84 
80 

F 

Brantley,  AU.,rMhippfld 
from  Cotumbiu .     .     . 

BraiiU«;.Ala..re«bJp|>ed 
Iruiu  Troy      .... 

1.73 
1.78 

1.10 
1.10 

00 

06i 

73 
78 

63 

00 

68 
60 

fiO 
fiO 

4* 

bU. 

92 
02 

Brantley  is  on  the  (renrgia  Central  road  26  miles  south  of 
Troy  and  111  miles  from  Columbus,  and  goods  shipped  from 
Columbus  to  Brantley  over  that  road  pass  through  Troy.    A 
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like  disparity  in  rates  on  rvKliipmcntit  prevails  as  to  points 
west  of  Troy  ou  the  AlaWma  MidUiul  and  north  of  Troy  on 
tbe  Guur^iu  Central,  the  distiinces  of  wliicb  fioin  Tray  axe  much 
less  than  from  either  Moiitgoroeiy  or  Columbus ;  and  the  situ- 
ation in  this  respect  is  tbe  same,  when  thu  shipraeuts  originate 
at  Cincinnati,  and  otlier  Ohio  river  points,  and  at  St.  Louis,  aa 
wbcn  they  come  from  lioulsville. 

The  fact  that  the  sum  of  the  rates  from  points  of  origin  to 
points  of  destinntion,  aa  shown  in  the  above  tables,  on  reship- 
ment  from  Montgomery,  Columbun  anil  Troy,  are  greater  in 
cases  of  such  reshipmenta  from  Troy  than  from  Montgomery 
and  Columbus,  is  attributed  by  the  complainant  to  alleged  rela- 
tively unjust  through  rates  to  Tray  as  compared  with  those  to 
Montgomery  and  Columbus.  There  is  no  allegation  and  no  proof 
that  tlio  rates  to  Montgomery  and  Columbus  are  unreasonable  in 
themselves.  The  through  rate  to  Troy  is,  therefore,  the  object 
of  attank. 

The  diflferences  in  rates  as  against  Troy,  it  will  be  noted,  are 
much  smaller  on  reshipments  from  Columbus  than  on  reship- 
menta from  Montgomery,  and  the  local  rates  from  Columbus  to 
Troy  are  much  greater  than  the  difference  between  the  tlirough 
rates  to  Columbus  and  those  to  Troy.  It  is  not  shown  that  there 
are  through  rates  from  Louisville.  St.  Louis  and  Ohio  river  points 
via  Columbus  to  Troy  hcued  <m  the  Columhtu  rate^  and  the  natural 
>urse  of  the  traffic  from  those  points  to  Troy  appears  to  be  via 
toatgoraury.  As  before  stated,  the  through  rates  to  Troy  are 
based  on  the  Montgomery  rates  and  in  making  them  Montgom- 
ery ia  treated  as  a  "  trade  center"  or  "basing"  point  and  Troy 
as  a  local.  This  is  conceded  on  the  port  of  the  defendants.  Tho 
vice  in  tlie  through  rale  to  Troy,  if  any,  arises  fram  this  fart 
and  from  the  consequently  greatly  disproportionate  charge  for 
the  haul  fram  Montgomery  to  Troy,  when  compared  with  that 
from  Louisville  arul  the  west  to  Montgomerj-. 

The  "trade  center"  or  "basing  point"  system  has  been  in 
many  cases  pronounced  milawful  by  this  Commission. ...  In  the 
Louisville  U  Kashville  case,  it  is  said  in  Uiis  connection,  that 
the  Act  to  Kegulate  Commerce  "aims  at  equality  of  right  and 
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priTilege*  not  lees  between  towns  than  between  individuals,  and 
will  no  more  sanction  preferential  rates  for  the  purpose  of  per- 
petuating distinctions  tiian  of  creating  them ; "  and  in  the  Martin 
case,  the  Staint^  ih  declared  to  be  cue  **  enacted  in  the  interest 
of  equality'  as  between  liirge  and  small  interests,"  under  wincb 
^there  can  be  no  unjust  discrimination  in  giving  to  large  and 
small  towns  relatively  equal  rates.*'  It  is  further  said  in  the  latter 
case,  that  "a  fatal  diflieuUy  with  the  llieory  tbaL  a  trade  center 
as  such  is  entitled  to  specially  favorable  rates  is  found  in  the 
fact,  that  it  is  in  conflict  with  the  spirit  and  purpose  of  the  Act 
to  Regulate  Commerce  —  one  of  the  reasons  for  the  passage  of 
which  was,  that  by  means  of  rebates  and  other  contrivances, 
M^e  towns  and  heavy  dealers  secured  advantages  which  gave 

P'thcm  a  practical  monopoly  of  markets  and  sliiit  out  the  small 
towns  and  small  dealers."  In  a  recent  decision  by  the  Supreme 
Court  of  the  United  Slates  in  a  chkb  brought  up  fr<.)m  tlie  V.  S. 
Circuit  Court,  for  the  District  of  Colorado  {Union  2'ac.  It.  Co^  t. 
GdoJri(ffje,  1-19  U.  S.  1)80,  87  L.  ed.  890)  Mr.  Justice  brown,in 
speaking  of  the  purpose  of  the  Colorado  act  under  coiiBideration 
as  lieiiig  the  saute  as  to  intrastate  coramereo  as  that  of  the  Act  to 
Regulaic  Commerce  as  to  interetate  commerce,  says  very  forcibly, 
that  it  wiw  designed  "to  cut  up  by  the  i"oots  the  entire  system 
of  rebates  and  discriminations  in  favor  of  particular  localities^ 
special  enteipriaest  or  favored  corporations,"  and  pertinently  re- 
fers to  the  fact,  that  carriers  licing  dependent  upon  the  will  of 
the  people  for  their  corporate  existence,  are  "bound  to  deal 
fairly  with  Uu-  public,  to  extend  them  reasonable  facilities  (or 
he  trail sportition  of  their  pereons  and  property,  and  to  put  all 

'their  patrons  upon  an  absolute  e<juality."  . . .  The  fact,  tUerofore* 
ioBiated  upon  by  counsel  for  the  rouds  as  a  matter  of  defense, 
that  Montgomery  is  a  niucb  larger  city  with  more  extensive 
business  intereata  than  Troy,  and  is  and  has  been  treated  by  the 
roads  in  making  rates  to  Troy  and  other  surrounding  towns  as 
a  "trade  center"  or  "Iiasing  point,"  is  no  justiflcatiim  for  dis- 
criminations in  those  rates  in  favor  of  Montgomery. 

Water  and  mil  competition  at  Montgomery'  are  also  set  up  as 
justifying  the  disproportion  in  the  rates  in  question  as  between 
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Troy  and  Montgomery.  Here,  as  we  have  shown  in  connection 
wilb  thu  vioUUouB  of  the  long  and  sliort  haul  rule  of  the  Statute, 
these  defences  aru  not  uuslaiued  by  the  proof.  Water  conipett' 
tion  via  tiie  Alabama  river^  in  order  tu  control  rates  from  SL 
Louia  and  Louisville,  Cincinnati  and  other  Ohio  river  points, 
on  traffic  from  those  cities  stopping  at  Montgomery,  must,  it  is 
obvious,  grow  out  of  tmnsportation  of  such  trafTic  via  MahWeup 
the  river  to  Montgomeiy.  The  carriage  of  goods  hy  river  from 
or  via  Montgomery  to  Mobile  would  be  limited  in  its  effect  to 
rates  to  the  latter  city.  Water  transportation  may  be  possible 
from  localitica  on  the  Ohio  and  Mississippi  rivers  via  those 
rivers  to  the  guii  at  New  Orleans,  on  the  gulf  to  the  Alabama 
river  at  Mobile,  and  up  that  river  to  Montgomerjs  and  the 
Mobile  &:  Ohio  Railroad  carries  freight  from  St.  Louis  to  Mobile, 
wliich  might  be  tiunsported  thence  up  tlie  Alabama  river  to 
Montgomery.  No  competition  by  either  of  these  routes  is  showu 
in  this  case  on  traffic  from  St.  Louis  or  Ohio  river  points  to 
Montgomery,  and  it  doeii  not  seem  probable  that  such  competi- 
tion of  controlling  force  i.s  likely  to  ari^e.  That  it  does  not  now 
exist  would  appear  to  be  indicated  hy  the  lower  rates  irom  St. 
Louis,  Cincinnati  and  Louisville  to  Mobile  than  to  Montgomery 
at  present  prevailing  as  shown  in  the  following  table: 

Rats^  IX  CKyrn  vv.h  1(H}  PorMM,  E:»;ErT  Clash  F,  wnicu  I8  frr  Babrbi, 
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St.  I^nia  to  Slontcomery  . 

l^Niltville  to  Mofcllo  ,    .    . 
Loulwllle  to  Moiii«oni«Ty 
ClMctDHBll  to  Mobllu .    .    . 
CtacUiikUl  ta  Moiit|tom«rT 
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Ian 

eu 

»s 
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45 

H 
4B 
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4* 
44 

Although  over  the  lines  of  the  Louisville  A  "NftshTillc  Com- 
pany the  distances  from  all  three  of  the  above  cities  to  Mobile  is 
180  miles  greater  than  to  Montgomery,  and  tlie  haul  to^fobile  is 
through  Montgomeiy,  the  rates  to  the  latter  are  materially  higher 
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thou  to  the  former.  Tbe  Ligher  nittis  to  Montgomer}'  than  to 
MobUe  sbowa  in  tbe  above  tiible  Buem  incunsistent  with  the 
claim  that  tho  rates  to  Montgomery  are  controlled  by  water 
competition  via  Mobile  up  the  Alnbtuua  river  to  Montgomerj. 

•  ••••••■• 

Our  conclusion  on  this  branch  of  the  case  is.  that  the  through 
class  rates  from  Louisville,  St.  Louis,  Cincinnati  and  the  West 
to  Troy  are  relatively  unjust  to  that  city,  when  rompared  with 
those  to  Montgomery,  and  that  this  injustice  ariM\<t  from  th« 
practice  of  basing  tlic  Troy  rates  on  the  rates  to  Montgomery  as 
a  "  trade  center." 

The  question  ronmins  to  be  determined,  what  tho  rates  to 

^Troy  shall  be.  lu  arriving  at  a  conclusion  on  this  point,  no 
Light  is  furnished  by  proof  of  cust  of  service  or  other  matters 
3roper  to  be  considered  in  determining  wliat  rates  are  just  and 

'^reasonable  from  the  standpoint  both  of  the  carrier  and  shipper. 
If  there  is  an  expense  incident  to  the  continuation  of  the  through 
haul  to  Troy,  which  calls  for  and  justifies  eifioptional  rates,  the 
burden,  as  we  have  seen,  is  upon  the  carrier  to  show  it.  The 
roads,  however,  do  not  claim  that  there  is  anything  in  the  nature 
of  the  service  of  transportation  to  Troy  which  justifies  the  dis- 
proportionate rates  charged  to  that  city,  but  Imw©  their  defense 
of  those  rates  on  anotlier  and  distinct  ground  (which  wv  hold 
not  to  be  established)  namely,  dissimilarity  of  circumstances 
and  conditions  resulting  from  water  and  rail  competition  at 
Montgomery.  In  the  al>sencc  of  proof  of  exceptional  conditions, 
the  trans poitation  from  Montgomery  to  Troy,  including  termi- 
nal expenses,  will  be  prewnmetl  to  be  not  more  costly  to  the 
carrier  than  for  like  distances  in  tbe  same  or  like  territory.  On 
examination  we  find,  that  the  class  rates  from  Lonisrille,  Ctn- 

.cinnati  and  St.  Louis  and  Ohio  river  points  generally,  are  the 
•ame  to  Columbus.  Kufaula  and  Opelika.  Tbe  distances  from 
Louisville  and  St.  Louis  to  Columbus  by  tbe  shortest  available 
route  (that  via  Biniungham  and  Opelika  over  the  Columbus  & 
Westera  ruad)  are  9  miles  greater  and  by  the  routes  via  Mont> 

tgomery  are  about  42  miles  greater  than  to  Troy.  The  distance 
from  Cincinnati  to  Columbus  by  the  shortest  route  appears 
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to  be  about  14  miles  less  than  to  Troy.  The  distances  to  Eufaula 
are  greater  than  to  Troy,  and  to  Opelilca  they  arc  somewhat 
less.  The  distances  from  the  cities  named  to  Columbus  and 
Eufaula  Iwing  on  the  average  greater  thiin  to  Troy  and  other 
things  being  equal,  the  rate  to  Troy  should,  if  anything,  be 
slightly  le6s  than  to  those  cities.  No  substantial  dissimilurity 
of  circumstances  and  conditions  justifying  a  higher  rale  to  Troy, 
has  betin  attempted  to  be  shown.  The  class  rates  in  cents  per 
hundred  pounJs  (except  chuss  I*',  which  is  per  bbl.)  to  Columbus, 
Eufaula  and  Opelika,  and  to  Troy,  from  l^uisville,  and  the 
excess  of  the  Troy  rates  over  those  to  Columbus,  Knfaula  and 
Opelika  are  given  in  the  following  table: 
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The  excess  of  the  Troy  rate  is  the  same  under  the  ratea  from 
Cincinnati  and  St.  I^uis. 


Columbus  and  Eufaula  are  located  in  or  are  contiguous  to 
the  territory  in  which  Troy  is  situated,  and  the  former,  at  least, 
is  in  active  competition  with  Troy  for  business  in  the  country 
immediately  around  Troy.  We  ar«  of  the  opinion  that  the  class 
rates  U>  Troy  from  Louisville,  Cincinnati  and  St.  Luuis  eshould 
be  at  least  as  low  as  thotie  above  given  to  Columbus  and  Eufaula. 

It  is  claimed  on  the  part  of  the  roads,  that  the  esUtbllshment 
of  lower  rates  to  Tmy  will  disarrange  and  call  for  a  readjust- 
ment of  the  rates  to  the  localities  around  Troy  in  order  to  pre- 
vent unjust  discrimination  in  favor  of  Troy  and  against  such 
localities.  It  appears  from  the  tariffs  on  file  with  the  Commi»* 
sion,  that  the  through  rates  to  these  points  around  Troy  an 
made  on  the  basis  of  the  rates  to  T^fontgomcry  plus  the  local 
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mtCB  from  Montgomery  on  —  in  other  woixls,  that  Montgomery 
is  giveo  the  miilue  advantage  of  a  "trade  center"  as  agaiiLst 
tliese  points;  This  being  the  case,  these  rates  now  call  for 
readjuRtutcnt  with  a  view  of  remedying  the  unjust  discHmina- 
tion  t}ius  appearing.  The  julju^jtmeul  of  the  rates  to  tlieHe  points 
so  as  to  make  them  conform  to  the  reduced  rates  which  we  have 
ordered  (or  Troy,  will  tend  to  bring  them  in  line  with  the  law 
and  do  away  with  tlie  unjust  discrimination  in  favor  of  Mont- 
gomeiy  already  existing  under  them.  It  certainly  cannot  be 
held  to  be  a  valid  objection  to  the  correction  of  unlawful  rates 
to  one  locality,  that  it  involves  a  like  cori-ection  as  to  other  local- 
ities. Unjust  discrimination  as  between  localities  or  individuals 
cannot  be  essential  to  the  business  pixispcrity  of  the  mads;  on 
the  contrnry,  we  believe  that  in  the  end,  if  not  immediately, 
their  tiiiancial  welfare  would  be  promoted  by  the  application  in 
the  matter  of  rate  making  of  the  principle  of  absolute  fairness 
as  between  all  interests,  liirge  and  small,  enjoined  by  the  Statute. 
Rates  should  in  the  first  instance  be  fixed  u[)on  a  fairly  remu- 
nerative liaslt  and  then  so  apjilied  as  to  result  in  no  undue 
ad\*antagc  or  disadvantage  to  any  interest.  It  will  devolve  upon 
the  roads  to  make  whatever  changes  in  rates  to  surrounding 
towns  may  be  incidental  to,  and  a  necessary  consequence  of, 
compliance  in  good  faith  with  our  order  in  reference  to  the 
rates  to  Troy. 

In  pursuance  of  the  conclusions  arrived  at  in  this  case,  it  is 
ordered,  that  tlie  roads  jjarticipating  in  the  trafiic  involved  cease 
and  desist,  (1),  fmin  eliarging  and  collecting  on  class  goods 
shipped  from  Louisville,  St.  Louis  and  Cincinnati  to  Troy  a 
higher  rate  than  is  now  charged  and  collected  on  such  shipments 
to  Columbus  and  Eufaula ;  {'2),  from  charging  and  collecting  on 
cotton  shipped  from  Troy  via  Montgomery  to  New  Orleans  a 
higher  through  rate  than  50  ct».  per  hundre<l  pounds ;  (3),  from 
charging  and  collecting  on  shipments  of  cotton  from  Troy  for 
export  via  the  Atlantic  seajmits.  Bi-unswick,  Savannah,  Charles- 
ton, West  Point  and  Norfolk,  a  higher  rate  to  those  ports  than 
is  charged  and  collected  on  such  shipments  from  Montgomery; 
(4).  from  charging  and  collecting  on  cotton  shipped  from  Troy 
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to  Brunswick,  Savannah  and  Charleston,  a  higher  rate  than  is 
charged  and  collected  on  auch  shipments  from  Montgomery 
through  Troy  to  those  ports;  (5),  from  charging  and  collecting 
on  class  goods,  shipped  from  New  York,  Baltimore^  and  the 
northeast,  to  Troy,  a  higher  rate  than  is  charged  and  collected 
on  such  shipments  to  Montgomery  ;  and  (6),  from  charging  and 
collecting  on  phosphate  rock  shipped  from  the  South  Carolina 
and  Florida  fields  to  Troy  a  higher  rate  than  is  charged  and 
collected  on  such  shipments  through  Troy  to  Montgomery. 


InTKRHTATK    CoMMUBCG    COMSllSSION 

t). 
Alajjama  Mmi.ANii  Railway  Co.,  et  al.  ' 


Long  and  Short  Saul 


Whether  competition  between  lines  of  transportation  to  Mont;* 
gomeiy,  Eufaula,  and  ColumbuA  justifies  the  giving  to  those 
cities  a  preference  or  advantage  in  rates  over  Troy,  and,  if  so, 
whether  such  a  state  of  facts  justifies  a  departure  from  equality 
of  rates  without  authority  from  the  Interstate  Commerce  Com- 
Dussion,  under  the  proviHO  to  the  fourth  section  of  the  act,  are 
questions  of  ooostnictiou  of  the  Statute,  and  are  to  be  determined 
before  we  reach  the  question  of  fact  in  this  cose. 

It  is  contended  in  the  briefs  filed  on  behalf  of  the  Interstate 
Commission  that  the  existence  of  rival  lines  of  transportation ^ 
aud  consequently  of  competition  for  the  traffic,  are  not  facts  to 
be  considered  by  the  Commission  or  by  the  courts  when  deter- 
mining whether  property  transported  over  the  same  line  is  car- 
ried under  "  substautially  similar  circumstances  and  conditions/' 
as  that  phrase  is  found  in  the  fourth  sectbn  of  the  act. 

'  Known  u  ihc  ■•  AUbama  Midland"  Rase.  MaUd  in  the  preceding  ehapwr. 
neclded  by  the  Supreme  Court  of  tlie  United  Sutes,  Korember  9,  1887.  lOB 
O.  S.  144. 
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Such,  evidently,  was  not  the  construction  put  upon  this  pro- 
vision of  the  Statute  by  tho  ComraisBion  itself  in  the  present 
case,  for  the  rccnrtl  disclnKCfl  Unit  the  Cotniiilasion  made  nonie 
allowance  for  the  alleged  (lissimilnrity  of  circumstances  and  eon- 
(litions,  arising  out  of  competition  und  situation,  as  affecting 
tninspoitjition  to  Montgomery  and  Troy,  respectively,  and  that 
among  llie  errors  assigned  is  one  complaining  that  the  court 
erred  in  not  holding  that  thi;  rates  pi-csoribcd  l^  the  Commission 
in  its  order  mafle  due  allowance  for  such  dissimilarity. 

So,  too,  in  case  In  re  Loaisville  ^  N.  Jt  Co.,  1  Inters.  Conrt- 
merce  Com.  II.  77,  in  discussing  tho  long  and  short  haul  clause, 
it  was  sikid  by  ttio  Commistiion,  per  Judge  Coolcy,  that  "it  is 
impossible  to  resist  the  conclusiuii  that  in  fuially  rejecting  the 
'long  and  short  haul  clause'  of  the  House  Hill,  whii'h  pre- 
scribed an  inflexible  rule,  not  to  be  departed  from  in  any  case, 
and  retaining  in  substance  the  fourth  section  as  it  had  pjissed 
the  senate,  both  houses  understood  that  they  were  not  adopting 
a  measure  of  strict  prohibition  in  respect  to  charging  more  for 
the  shorter  than  for  the  longer  distance,  but  that  they  were, 
instead,  leaving  the  door  open  for  exceptions  in  certain  cases, 
and,  among  others,  in  cases  where  the  circumstances  and 
conditions  of  the  traffic  were  affected  by  the  element  of  con>- 
petition,  and  where  eiceptions  might  be  a  necessity  if  the  com- 
petition was  to  continue.  And  water  competitiou  was,  beyond 
doubt,  especially  in  view." 

It  is  no  doubt  true  that  in  a  Intor  case  (Railroad  Commitsi^m 
of  Oeorgia  v.  Cfi/rie  S.  S.  Co.,  a  Tntora.  Commerce  Com.  R. 
826)  the  Commission  somewhat  modified  tlieir  holding  in  the 
Louisville  &  Niisbville  Railroad  Company  Case,  just  citetl,  by 
attempting  to  restrict  the  competition  that  it  is  allowable  to 
consider  to  the  cases  of  competition  with  water  carriers,  com- 
petition with  foreign  railroads,  and  rompetition  .with  railroad 
lines  wholly  in  a  single  state ;  but  the  principle  that  comiietition 
in  such  cases  is  to  be  considered  is  affirmed. 

That  compeUlion  is  one  of  the  most  obvious  and  effective 
circumstances  that  make  the  conditions  under  which  a  long  and 
short  haul  is  performed  substantially  dissimilar,  aud  as  such 
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must  liHve  l)een  in  Uie  contemplation  of  Congress  in  the  passage 
of  the  Act  to  Regulate  Coiiimei'ce,  has  been  htilii  by  many  oC 
the  circuit  courts.        •••••• 

In  order  further  to  guard  against  any  misapprehension  of 
the  scope  of  our  decision,  it  maj-  be  well  to  observe  tliat  we  do 
not  hold  that  the  mere  fact  of  competition,  no  matter  what  its 
char<ict«r  or  extent,  necessarily  relieves  the  carrier  from  the 
restraints  of  the  third  and  fourth  sections,  but  only  that  these 
sections  arc  not  so  striiigi;nt  and  im[>erative  as  to  exclude  la  all 
cases  the  matter  of  coiupetilion  from  coiuiidei-atlon,  in  detei- 
mining  the  questions  of  *•  undue  or  unreasonable  preference  or 
advantage,"  or  what  are  "substantially  similar  circumstances 
and  conditions."  The  competition  may  in  some  coses  be  such 
HA,  having  due  n^giird  to  the  interests  of  the  public  and  of  the 
carrier,  ought  justly  to  have  effect  upon  the  rates,  and  in  such 
cases  there  is  no  absolute  rule  which  prevents  the  Commission 
or  the  courts  from  talcing  that  matter  into  consideration. 

It  is  further  contended  on  behalf  of  the  appellant  that  the 
courts  below  ened  in  holding,  in  effect,  that  competition  of 
carrier  with  carrier,  both  subject  to  Uie  Act  to  Regulate  Com- 
merce, will  justify  a  departure  from  the  rule  of  the  fourth  sec- 
tion of  the  act  without  authority  from  the  Interstate  Commerce 
Commission,  under  the  proTi.so  to  that  section. 

Ill  view  of  tli«  ijonclusiiia  hereinbefore  reached,  the  proposition 
comes  tu  tliis :  That  when  oircunistances  and  conditions  are  sub- 
stantially dissimihir  the  rtitway  companies  ciui  only  avail  tliem- 
selves  of  such  a  situation  by  an  application  to  the  Commission. 

The  language  of  the  proviso  is  as  follows : 

That  upon  uiipliuatioik  to  th«  Coiiiniission  npi>oiiit';«I  timlvr  the ; 
of  ttiin  act,  mich  cnmrnun  carrier  may,  in  speciaf  caaes,  aiicr  inveatigatioh'! 
by  ttio  Conimiwiion,  be  sutlioriz«4  U>  chargs  I«H  for  loD|;cr  than  shorter 
(lUtAneKJi  for  Ih^  ImnxportiLtioii  of  |irrKon«  or  propttrty.  iini)  t\w  Coininission 
may  from  time  to  time  preBcribe  the  txtent  to  whith  aiich  dt>iiignat«d  com- 
mon carrier  may  be  relieved  fruin  tho  upuratiun  of  this  section  of  this  act. 

The-  claim  now  made  for  the  Commission  is  that  tho  only 
body  which  has  the  power  to  relieve  railroad  companies  from 
the  operation  of  the  long  and  sliort  haul  clause  on  account  of 
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the  existence  of  competition,  or  any  other  similar  plonicnl:  which 
would  iimko  ibt  Application  unfair,  in  thii  ('omiiiiKslnn  iuolf, 
which  is  bound  to  consider  the  question,  upon  application  by 
the  railroad  company,  but  whose  decision  is  discretionary  and 
iinre\-iewablc. 

The  first  olaervation  that  occum  on  this  proposition  is  that 
there  appears  to  Iw  no  allegation  in  iho  bill  or  petition  raising 
such  an  issue.  The  gravamen  of  the  complaint  is  that  the 
defendant  companies  Iiave  continued  to  charge  and  collect  a 
greater  compenBation  for  services  rendered  in  transportation  of 
property  than  iti  prescril>ed  in  the  order  of  the  Couiiui«Mou.  It 
was  not  claimed  that  the  defendants  were  precluded  fnim  show- 
ing in  the  courts  that  the  differcnee  of  rates  complained  of  was 
justified  by  dissimilarity  of  circumstances  and  conditions,  by 
reason  of  not  having  applicrl  to  the  Commission  to  be  relieved 
from  the  operation  of  the  fourth  section. 

Moreorer,  this  view  of  the  scope  of  the  proviso  to  the  fourth 
section  does  not  appear  to  have  ever  been  acted  upon  or  enforced 
by  tlie  Commission.  On  the  contrary,  in  the  case  of  hi  re  XoinV 
vUle  ^  A'.  R.  Co.  V.  Inierttale  Commerce  Oommimon^  1  Intel's. 
Commerce  Cora.  K.  57,  the  Commission,  through  Judge  Cooley, 
said,  in  speaking  of  the  effect  of  the  introduction  into  the  fourth 
section  of  the  words,  *■  uudcr  suits  tan  tially  similar  circumstances 
and  condition^;,"  luid  of  tlio  meaning  of  tlie  proviso : 

That  wliicli  the  Act  does  not  declare  unlunful  must  remaiu  lawful,  if  it 
WM  so  ^M'forc- ;  And  that  w)iicli  it  (iiilii  tx)  forbid  tha  carrier  is  Icfb  at  lilnTty 
to  do,  witlmut  iHTiHi.iHioii  of  anv  onf-  •  •  •  TIi«t  cliHrging  or  reeeiving 
the  greBt«r  coinp<>nBatiou  lor  tlie  sliortcr  than  for  the  longer  haul  is 
wen  to  be  forbiddon  oidv  wh<m  hoth  are  iinHfr  sulMtaotially  nimilur  «ir- 
euRtstanws  and  conditJoriH;  and  thPTrforw  if  in  any  case  the  carrier,  Tirilli- 
uut  fimt  obtaitiiitg  an  order  of  ndirf,  shnll  dcpiirt  fnnii  tti«  funeral  rule, 
ita  doing  so  will  not  alone  convict  it  of  illegality,  since,  if  the  circiunstancfE 
iwd  coDdllions  of  the  two  haul«  are  diitsiniilar,  thu  Statute  ia  not  violated. 
•  •  "  Bi-yond  qiir*»tioii,  the  carrier  must  judpe  tor  ilaelf  what  are  the 
" subBt*nti.-illy  Kictiil»r  cirriiiiiirtaucen  and  eoDditionn"  wlitnh  (>reclude  the 
apectal  rate,  rebate,  or  drawback  wbiuli  is  iiiadi?  unlawful  by  the  Becund 
Motion,  ainoe  no  tribunal  ia  empowered  to  judge  for  it  until  afu^r  the 
iiwrior  haa  acted,  and  then  only  for  ilie  piirpoMt  of  determining  whether 
itA  action  conatitut««  a  violation  ttt  law.    The  carritn-  judgea  on  poril  of 
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tiliu  cotiMqiii^tic«<A,  Iiut  tiie  RjMtcial  rnte,  rebate,  or  drawback  whirli  it  gr&nt« 
is  not  illegal  wheu  it  tiirna  out  that  the  circumsUinces  and  conditioiui  were 
nolfiuch  aa  tu  forbid  it;  aiid,  an  Con^^^  clearly  itiUtiideil  lhi».  it  mtuit 
also,  when  using  the  sanic  words  in  iht*  foiirtli  spction,  have  iiii>?nde<i  that 
th«  onrri^T  wlioAe  jJi-ivili-ge  waa  in  the  flame  way  limited  by  them  Hkiuiild 
in  tlie  sanio  way  act  ujiuii  ita  judjjiiieiit  ol  tb«  limiting  utrcunistonc-ca  aad 
cundiliuns. 

. .  .  We  are  unable  to  suppose  that  Congress  intended,  by  tlie 
fourth  section  and  the  proviso  thereto,  to  forbid  common  carrierSt 
in  cases  where  the  circumstances  and  conditions  are  substan- 
tially dissimilar,  fi-om  making  different  rates  until  and  unless 
the  Comtuission  shall  authorize  tlium  so  to  do.  Much  less  du  we 
think  diat  it  was  the  intention  of  Congress  that  the  decision  of 
the  Commission,  if  apjilied  to,  could  not  be  reviewed  by  the 
courts.  The  provisions  of  section  16  of  tho  act,  which  author- 
ize the  court  to  "  jiruceed  to  hear  and  determine  tho  matter 
speedily  as  a  court  of  equity,  and  without  the  formal  plead- 
ings and  proceeding  applicable  to  ordinary  suits  in  equity,  but 
in  such  manner  as  to  do  justice  in  the  premises,  and  to  this 
end,  such  court  shall  have  power,  if  it  think  fit,  to  direct  and 
prosecute  in  such  mode  and  by  such  persons  as  it  may  appoint, 
all  such  inquiries  as  the  court  may  think  needful  to  enable  it 
to  form  a  just  judgment  in  the  matter  of  such  petition,"  extend 
as  well  to  an  inquiry-  or  proceeding  under  the  fourth  section  as 
to  those  arising  under  the  other  seclions  of  the  act. 

t'pon  these  conclusions,  that  competition  between  lival  routes 
is  one  of  the  matters  which  may  lawfully  be  considered  in 
making  rates,  and  that  substantial  dissimilarity  of  circumstances 
and  conditions  may  justify  common  curriers  in  triiarging  greater 
compensation  for  the  transportation  of  like  kinds  of  property 
for  a  shoi'ter  than  for  a  longer  distance  over  the  same  line,  we 
are  brought  to  consider  whether,  upon  the  evidence  in  the  pres- 
ent case,  the  courts  below  erred  in  dismissing  the  Interstate 
Commerce  Commission's  complaint. 


The  Circuit  Court,  after  a  consideration  of  the  evidence, 
cKprcRsed  its  conclusion  thus: 
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In  any  lupect  of  the  caae,  it  floenm  impoasibLe  to  coiuider  this  roiiiplaint 
of  tl)«  Board  ot  Tntdw  of  Troy  againsl  thu  ilefeiidant  milroad  compuiifiA, 
paniciilarly  tlif  Midland  and  (ieorj^ia  CciitriU  Rjiilroada,  in  the  matter  nf 
the  chttrgPH  npon  property  trannportfid  on  thoir  rotwis  to  or  from  pointji 
ejiai  or  wtrst  of  Troy,  aa  specified  aud  coiii]>3Hit]i!iI  (if,  obtLoxiDim  lu  t)iv 
fourth  or  any  othiT  seotiou  of  the  Interstntu  Couimerce  Act,  The  coDditions 
an-  nut  BubHUiulially  thi^  auiiie.  and  tliu  circiimstanciui  are  diBsimilar,  ao 
that  th«  ci\af--  is  not  within  th^  Sratuto.  Th«  camc  mode  here  ia  not  the  case 
an  it  was  made  before  the  Cutn mission.  Now  beHliiuoiiy  lias  been  taki>D, 
and  thi>  com-tiisicn  reiiched  is  that  the  bill  19  not  8UBtuiuf>d;  tliat  it  should 
hu  diniiiiseed ;  atid  it  b  so  ordered.    6i»  Fed.  227. 

The  Circuit  Court  of  Appeals,  in  affirming  the  decree  oi  tlie 
Circuit  Court,  used  the  following  language: 

Only  tvrn  railroatla,  thit  Alabama  Miillnnd  and  th^  OeorRia  Ci*ntral, 
reaob  Troy.  Kaoh  of  these  roads  han  connection  with  othur  lincK,  parlii's 
hvreto,  reaching  all  thL>  lunj^-distacicc  inarkels  menlioned  in  theiit>  procef>fU 
inga.  The  Commission  Dnds  thai  no  departure  from  the  long  and  short 
hanl  rule  of  the  fnurth  aection  oE  the  Statute,  a»  againxt  Troy,  as  the 
shorter  dietanpe  point,  and  in  favor  of  Montgomery,  aa  the  longer  distant^ 
point,  appears  to  bo  cliargvublu  tu  Uie  Gvur{;ta  Central.  The  rate.i  in  ques- 
tion, when  separately  considered,  ar«  not  unreasonable  or  unjust.  An  a 
matter  of  UiiNinf^A  necewily,  tliey  are  the  nainf  by  «-ach  of  the  railroads 
that  reach  Troy.  The  romnii»ion  concludes  that  as  relati'd  to  thu  rut«a  ly 
Montgomery,  Columbua,  and  Kufaula.  tbo  rat«s  to  au<l  from  Tray  unju»ily 
diacriininate  againHt  Tmr.  and,  in  the  case  of  the  Alabama  Midland,  vio' 
Iat«  the  lon;^  and  short  haul  rule. 

The  volume  of  population  and  of  bosineas  at  Montgomery  is  many  timet 
larger  than  it  is  at  Troy.  There  are  many  more  railway  lines  running  tn 
and  through  Montgomery,  eonne^ting  with  all  the  distant  markets.  The 
Alabama  river,  open  all  the  year,  is  capable,  if  need  be.  of  bearing  U>  Mobile 
on  the  sea,  the  burden  of  «U  tlie  goods  of  every  class  that  pass  to  or  from 
Montgomery.  The  competition uf  the  railMay  lineH  is  not  stifled,  but  Is  fully 
reeognifwi,  intelligently  and  honcntly  controlled  and  regulated,  by  the  traflic 
■Msoeiation,  in  ila  schedule  of  rates.  There  is  no  suggestiou  in  the  eridt^noe 
,  tbst  the  tnifGc  managers  who  represent  the  carriers  that  are  members  of  that 
'Uaodtition  are  incompetent,  or  under  the  biiis  of  any  jwrsonal  prefcrenw 
for  Jlontgomerj-  or  prejudice  apaitist  Troy,  that  lias  led  them,  or  is  likely  to 
lead  iheiii,  to  unjuftly  discriminate  against  Troy.  When  the  rates  to  Mont- 
gomery wen?  higher  a  few  yeara  ago  than  now.  actual  active  water-line  com- 
petition by  the  river  came  in,  and  the  rates  were  reduced  to  the  level  of  the 
lowe«t  practical  pa)-iing  water  rates ;  and  the  volumo  of  carriage  by  the  ri»er 
fa  now  comparatively  small,  but  the  oontroUing  {K>wer  of  that  wat«r 
r«iiiaiiut  In  XuU  forcv,  and  must  «var  rcmaiu  ju  force  as  lou^  a* 
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remainn  navigaMe  to  ite  preseut  cftiMcity.  And  thin  WAt«r  lincAflo«t«,  to  » 
degree  1«S8  or  moix,  all  tlie  Bhipment*  to  or  from  Jhlonlgoraery  (rotn  or  to  all 
the  long-distance  niarketx.  It  would  not  take  cotton  from  MontKomeiy  to 
the  SoDth  AH&uttc  portu  fur  cxjKirt,  but  it  would  take  the  cotluii  to  the 
points  of  ite  u)timat«  defttination,  if  the  r&ilmad  rst«s  to  foreign  tnurta 
thraoRli  th«  Atlantic  ports  were  not  kept  dowu  to  or  below  the  level  of 
proBtfthle  carriage  by  wntpr  from  Montgomery  thniugh  thv  port  of  Mobile. 
The  volume  of  trade  to  bu  cumj>ctud  for,  the  number  of  carrivre  aetuBlly 
compelinR  for  It,  A  coHBtnntly  open  river  preeent  to  take  a  large  part  of  it 
whenvrer  lh«  railmad  rates  ri»e  up  to  th«  mark  of  prufilnble  wat«r  carriage, 
■earn  to  ua,  aa  they  did  to  tho  Circuit  Court,  to  constittiU'  c>rrunuitaDc«s  aud 
conditions  at  Montgonuiry  subntautiolly  di^Hiiiiihu-  from  thow;  i-xiHting  at 
Troy,  and  to  reliRVB  the  carriers  from  the  cliargnfl  prpf<>rre(l  agaiiiiit  th^m 
by  it«  board  ot  trade.  We  do  not  diaciuis  the  third  and  fourth  contentions 
of  the  counael  fur  tho  appellant,  further  than  to  say  that  Viitliin  the  limits 
of  tbft  exArciu.'  of  intelligent  good  faith  in  llio  conduct  of  their  buAincaa^  and 
subject  to  the  two  li'udirig  prohibitioi)atbntliieirchAr);i»iihalInot  bo  iinjiut 
or  UDreasonabL)*.  aud  that  they  nhall  not  unjustly  diiwriiiiinBte  so  a»  to  give 
undue  prtfertnce  or  disadvantage  to  tralltc  nr  pereotm  similarly  circum- 
ttanccd,  thft  Act  to  RcgulatL' Commerce  leaves  common  carriers,  aalhey  were 
at  the  cntiiiiion  law,  frtN*  Ui  iiiHlcrii[ieciHl  rnt>'Ml(H<kinglo  the  inerfawruf  their 
biuin^M,  to  elssnfy  their  tmflic,  to  adjust  and  api>ortion  their  riitea  no  as  to 
mevC  the  nocvssitics  of  commerce  aud  of  tlieir  own  situalioa  aud  ri'Ialiun 
to  iU  and  generally  to  manage  their  important  int«r»its  upon  the  same 
principlea  which  are  n>gard<!<l  aa  itDuiid,  and  iidoptcMl,  in  other  trades  and 
puTKuits.  The  carriers  are  better  qualified  to  axljunt  such  matters  than 
any  court  or  board  of  public  uiluiinutratiuu.  and,  withiu  the  limitatiuiia 
suggesLed,  it  is  aafo  and  wiiw  to  Inave  to  their  traffic  maiuigera  tlie  adjusting 
of  dlisltDilar  clrcumatanceA  and  conditioiu  to  their  business.  21  C.  C.  A.  51, 
74  Fed.  7 16. 

The  last  sentence  in  this  oxtmct  JB  objected  to  by  the  Coramis- 
Bion*9  counsel,  as  declaring  that  the  determination  of  the  extent 
to  which  disciiniinatiou  ia  justified  by  circumstances  and  condi- 
tions  should  be  left  to  the  carriers.  If  so  read,  we  should  not  be 
ready  to  adopt  or  a])prove  such  a  position.  But  we  understand 
the  stat«nient.  read  in  the  connection  in  which  it  occurs,  to  mean 
only  tliat.  when  once  a  sulwtantijil  diHsiinilarity  of  circ.uniatapcgq 
and  conditioTis  Kaa  beefr  »mw1o  to  appear,  the  carftSlTare,  from 
the  nature  of  the  question,  better  fitted  to  adjust  their  rates  to  suit 
8uch  diRsimilnrtiy  of  circumstances  and  conditions  than  courts  or 
commiasion!^;  and  when  we  consider  the  difficulty,  the  practical 
impoti»ibiIitr.  of  a  court  or  a  commission  taking  into  view  the 
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Tarioits  and  coutinuallyclianging  facts  that  bGarnpontlieqiicstioDt 
and  ititetligi-ntly  regulating  rales  and  uhurgea  ocuoitlingly,  the 
obserration  objected  to  ia  nuinifetitly  just.  But  it  does  not  mean 
that  tho  action  of  tlie  carriers,  in  fixing  and  adjusting  Ihe  riites, 
in  such  jristances,  is  not  subject  to  revision  hy  the  Coniniiasion 
and  the  courts,  when  it  ia  charged  ttiat  such  aetiun  has  resulted 
in  rates  unjust  or  unreasonable,  or  in  unjust  discriminations  and 
preferences. 

•  ••••••• 

Coming  at  last  to  the  questions  of  fact  in  this  rase,  we  encoun- 
ter a  large  amount  of  conllietiug  evidence.  It  seems  undeniable^ 
w  tho  effect  of  the  evidence  on  both  sides,  that  an  actual  dis- 
Btrailarity  of  circumstances  and  conditions  exists  between  the 
cities  concerned,  both  as  respects  the  vohime  of  their  respective 
trade,  and  the  competition,  affecting  rates,  occA8ione<l  by  rival 
routes  by  land  and  water.  Indtfed,  the  Couiniission  it«elf  recog- 
nized such  a  stale  of  facts,  by  nmkiiig  an  aUuwaiice  in  the  rates 
prescribed  for  dissimilarity  resulting  from  con)petition ;  and  it 
was  contended  on  behalf  of  the  commission,  both  in  the  courts 
below  and  in  this  court,  that  the  competition  did  not  justify  the 
discriminations  against  Troy  to  the  extent  shown,  and  tliat  the 
allowance  niaiie  ttierefor  by  tho  Comniisslon  was  a  due  allowance. 

The  issue  is  thus  restricted  lu  tlie  questiun  of  the  preponder- 
ance of  the  evidence  on  the  respective  sides  of  the  oontroversy. 
We  have  read  tho  evidence  disclosed  by  the  record,  and  have 
endeavored  to  weigh  it  willi  the  aid  of  able  and  elaborate  discus- 
stona  by  the  respective  counsel. 

No  useful  purpose  would  lie  served  by  an  attempt  to  formally 
state  and  analyze  the  evidence,  but  the  result  is  that  we  ai-e  not 
convinced  that  the  couits  below  erred  in  their  estimate  of  tlie 
evidence,  and  that  we  perceive  no  eri-or  in  the  principles  of  law 
on  which  tliey  proceeded  in  the  application  of  the  evidence. 

The  decree  of  the  Circuit  Coiirt  of  Appeals  is  accordingly 
afllrmeil. 

Mr.  Justice  Haclan*,  dissenting: 

I  dissent  from  the  opinion  and  jud},''ment  in  this  case.  Taken 
in  connection  with  other  decisions  detining  the  powers  of  the 
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Interstate  Commerce  Commission,  the  present  decision,  it  seeroa 
to  me,  goes  far  tu  make  thai  Commission  a  useless  body,  for  alt 
pntctical  purposes,  and  to  defeat  many  of  the  important  objects 
designed  to  be  accomplished  by  the  variotis  enactments  of  Con- 
gress relating  to  interstate  commerce.  The  Commission  was 
established  to  protect  the  public  against  the  improper  practices 
of  tniQsportatioD  companies  engaged  in  commerce  among  the 
several  states.  It  has  boon  left,  it  is  true,  with  power  to  uiake 
reports  ami  to  Ihsuh  prot«stfl.  But  it  has  been  shorn,  by  judicial 
interpretation,  of  authority  to  do  anj-thing  of  an  effective  char- 
acter. It  ia  denied  many  of  the  powers  which,  in  my  judgment, 
were  intended  to  he  conferred  upon  it.  Bcflides,  the  acts  of  Con- 
gress are  now  so  construed  as  to  place  communities  on  the  lines 
of  interstate  commerce  at  the  mercy  of  competing  railroad  com- 
panies engaged  in  such  commerce.  The  judgment  in  this  case, 
if  I  do  not  misapprehend  it«  scope  and  effect,  proceeds  upon  the 
ground  lliat  ntilrotul  companies,  when  competitors  for  interstate 
business  at  certain  points,  may,  in  order  to  secure  traffic  for  and 
at  those  points,  establish  rates  that  will  enable  tbem  to  accom- 
plish that  result,  itltliough  sueli  rates  may  iliscriniiiiiitc  against 
intermedialu  points.  1_iti<Ier  such  an  interpretation  of  ttie  stat- 
utes ill  question,  they  may  wfll  be  regarded  as  rticogniKing  the 
authority  of  competing  railroad  companies  engf^d  in  interstate 
commerce —  when  their  Interests  will  be  subserved  thereby  — 
tft  build  up  favored  centers  of  popuktion  at  the  expense  of  the 
business  of  the  country  at  large.  I  cannot  believe  that  Congress 
intended  any  such  result,  nor  do  I  think  that  its  enactments, 
property  interpreted,  would  lead  to  such  a  result. 
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THE  SOUTHERN'   BASING  POINT  SYSTEM 
Thb  Dawbon,  Ga.,  Case^ 

Pbouty,  C&mviLitM07ier : 

The  complainant  m  this  case  is  a  mercantile  organization  rep- 
resenting the  commercial  inleiestd  oE  tlie  cit^-  of  Dawson.  Ga. 
No  question  h  made  about  its  competency  to  prosecute  this 
proceeding.  The  complaint  is  that  freight  rates  now  in  force 
from  New  York  and  noiiiieastera  cities,  from  Cincinnati,  OhiOf 
Nashville,  Tcnn.,  Chattanooga,  Tenn.,  and  New  Orleans,  La.,  to 
Eufaula,  Ala.,  and  Oc<irgetown,  Americuti  and  Albany,  Ga.,  as 
compared  with  those  to  Dawson,  Ga.,  are  in  violation  of  the 
third  section  of  the  Act  to  KegiUate  Commerce,  in  that  they 
work  an  nndue  preference  againtst  Dawson.  .  .  . 

The  class  mtes  from  Iho  points  aboved  named  are  as  fol- 
lows ;    (Abridged.  —  En.] 

RiTiis  rir  Ckms  pkii  100  Porxi'*.  KxcEPi  Class  F,  wnn^M  it 
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I  Decided  M&roh  27, 18W.  Intvrstale  CoiniD«rc«  RoporU,  Vol.  VIII,  pp.  143- 
157-  Other  niniilnr  caxr*  liavo  been  receiilly  decided  for  Cordele,  Ra.  {Ibid., 
Vul.  VI,  343)  :  firiffiii,  Ga.  <7Wd.,  Vol.  VII,  226)  ;  llftinplOR,  Fia.  (Ibid.,  Vol. 
VJII,  603);  WilmiiigtoE.  S.C.  (/6fd.,  Vol.  IX,  118);  and  Tifion,  Ga.  (JfcW., 
Vol.  IX,  laO). 

889 


m- 

^^^^^^^^^^^^■^^^^^H 

^      ^^H 

^^ 

364                            RAILWAY  PKOllLKMS                                 ^H 

■ 

1 

R*TE»  iif  CBtfTft,  KT«.  (continued)                                        ^^ 

b 

Clauu                                             1 

1 

s 

8 

4 

s 

a 

A 

B 

0 

D 

B 

H 

V 

From  .Vno  }'wjt,  JV.  1'.,  to 

^^H 

Albany,  Ga., 

^^^H 

via  MA  uid  ntil  .... 

109 

BQ 

83 

70 

fi9 

48 

S4 

47 

36 

34 

62 

00 

06 

^^H 

"    all  rail 

121 

106 

»2 

78 

66 

63 

39 

62 

40 

30 

58 

68 

78 

^^H 

Amerkiis,  Os., 

^^^1 

[           via  MMi  and  rail .... 

111 

08 

86 

73 

00 

49 

36 

48 

40 

30 

58 

08 

78 

^^H 

'              "  all  rail 

ISO 

108 

8fi 

81 

00 

H 

41 

63 

45 

44 

04 

TO 

88 

^^^ 

Eutaula.  Ala., 

H 

via  a«a  mud  nil  .     .     .     .- 

114 

08 

80 

73 

00 

49 

30 

48 

40 

39 

68 

68 

78 

H 

"   all  rail 

ISO 

loe 

92 

81 

00 

64 

41 

63 

46 

44 

64 

76 

88 

^^ 

Oeorgetowti,  Ga., 

^^^1 

1           trlawa  and  rail .... 

114 

08 

80 

73 

410 

49 

36 

48 

40 

39 

68 

68 

78 

^^1 

f               "    all  rail 

l»ft 

108 

tifi 

HI 

66 

M 

41 

63 

46 

44 

04 

70 

88 

^H 

From  CincinHoil,  Ohio,  to 

^^^ 

DftWBon,  Ga 1 189 

181 

107 

PI 

76 

flO 

*-i 

61 

37 

38 

(to 

73 

OA 

1 

Aitwiiy.  Ga.      .    .    .    .     ) 
Atnericus,  Qa.  .    .    .    .     } 

127 

109 

V6 

81 

67 

66 

37 

41 

33 

3B 

60 

«]» 

60 

^1 

Eufaula,  Ala. 

117 

103 

91 

76 

ttS 

62 

3] 

89 

S3 

28 

M 

69 

66 

H 

Gcargalowii,  Ga.  .     ,    ,    . 

12S 

loa 

>U 

78 

116 

64 

38 

44 

244 

2»4 

G9 

66 

01 

H 

[BwhIoii  RntuU) 

H 

Fram  .V(mAoi7/«,  7'cntl. ,  to 

H 

IM 

91 

82 

69 

67 

47 

34 

43 

SO 

90 

M 

00 

OS 

I 

Aihanj-,  Ga.      .... 
Americas,  Ga.  .... 

09 

79 

71 

50 

49 

42 

30 

83 

26 

21 

46 

■47 

«^ 

H^ 

73 

63 

66 

40 

as 

S3 

20 

20 

28 

19 

36 

87 

38  a 

^^^ 

87 

76 

09 

M 

47 

11 

S8 

86 

474 

834 

44 

47 

In  ^ 

^^1 

1                    (Bw«d  on  Eiirjtuta.) 

1 

^^ 

From  .Vrw  OWmw,  La. ,  to 

I 

H 

Damon,  Ga.     ..... 

136 

117 

lOK 

87 

71 

M 

»8 

47 

344 

SO 

06 

60 

oii      J 

1 

Aia«rlca8,  Ga.  .    .    .    .     t 

12S 

106 

93 

77 

68 

61 

38 

37 

28 

24 

56 

61 

.M 

H 

103 

88 

77 

64 

63 

43 

34 

38 

26 

32 

40 

61 

44     ^ 

^^^ 

Goorgelown,  Ga.    .... 

IW 

102 

90 

74 

91 

60 

82 

40 

304 

264 

6b 

61 

68    J 

P 

1                    (BMod  on  Kufautki) 

.■ 

The  commodity  rate  oa  augur  from  New  Orleans  is.  per  hun-^H 

H 

dred  ponnds,  to  Kufaula,  Aniericua  and   Albany  18  cents,  to^^| 

1 

Dawson  31  cent«.         *          •          •          a^         •          •          ^H 

366  RAILWAY  PROBLEMS 

An  examination  of  this  map  shows  that  the  lines  of  the  de- 
fendant Central  of  CJeorgia  Railway  Company  reach  Americas, 
Albany,  Kufaiila  and  Dawson,  its  outljing  termini  being,  so  to 
speak.  Savannah  upon  the  coast  and  Atlanta,  Birmingham  and 
Montgomery  in  the  interior.  Tlie  line  of  the  defendant  Georgia 
&  Alaljama  Railway  Company  reaches  Americua,  Albany  and 
Dawson,  it^j  termini  being  Savannah  upon  the  cvasi  and  Mont- 
gomery in  the  interior.  It  also  liaa  a  line  extending  from  Co- 
lumbus to  Albany  through  Dawson,  crossing  the  main  line  at 
Richland.  The  Plant  System  connects  Albany  with  Urunawick 
npon  the  Atlantic  seaboard. 

Traffic  from  New  York  and  other  Atlantic  cities  may  reach 
these  different  points,  either  all  rail  or  by  rail  and  ocean.  The 
ral«  in  the  two  caaea  is  somewhat  different,  bat  one  is  supposed 
to  be  fairly  tlie  equivalent  of  the  other.  Traffic  coming  by  ocean 
and  rail  would  reach  Savannah  by  water,  from  whence  it  might 
pass  by  either  of  the  defendant  lines  to  any  one  of  the  points  in 
question,  except  Eufaula,  which  is  only  reached  by  tlic  Central 
of  Georgia  Railway.  Traflic  coming  all  rail  from  the  North 
would  also  ordinarily  pass  through  Savannah,  although  it  might 
reach  these  points  through  lines  farther  inland.  The  rate  is  the 
same  by  all  routes.  The  distance  from  Savannah  to  these  sev- 
eral points  by  the  Central  of  Georgia  Railway  is  — 

To  Aniericiui W2  milea 

To  DnwBon S89     " 

To  Eufiiula .ISA     *• 

To  Albany 208     " 

Trafilc  passing  over  this  line  from  Savannah  would  naturally, 
although  not  necessarily,  pass  through  Americus  and  Dawson 
in  reaching  Kufaula,  and  through  Americua  in  reaching  Albany. 

The  distance  from  Savannah  by  the  Georgia  &  Alabama 
Railway  is  as  follows  : 

To  Auei'icus 11)0  miles 

To  Dftwuiiii ,     ....     263     " 

To  Albany 270     " 

Traffic  from  Savannah  to  Albany  by  this  line  would  pasa 
through  Dawson.    The  distance  from  Brunswick  to  Albany  via 
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the  Plant  System  U  171  luileR.  aud  from  Albnny  U>  Dawson  by 
the  Georgia  &  Alatuum  line  23  miles. 

The  Bhort  line  all  rail  diKtance  from  New  York  ia  — 

Td  Ain«riciu 1030  mllui 

'I'o  UawHon 1063     " 

To  Eufaulft 1109     " 

To  Albany 1072     " 

For  the  purposes  of  thiB  inquiry  Cincinnati,  Nashville  and 
Chattanooga  may  be  treated  as  one  group.  Traffic  from  these 
points  reaches  the  points  in  question  through  either  Atlanta, 
Birmingham  or  Mont^^omery.  The  rate  by  all  ihoHe  gateways 
is  the  same  and  the  differeiicn  in  distance  is  not  cuusidemble. 
Trailic  for  all  these  points  ma  tlie  Central  of  Georgia  Kailway 
might  come  to  that  line  at  Atlanta,  Birmingham  or  Montgomery. 
The  Georgia  &  Alabama  would  ordinarily  receive  traffic  for 
Araericus,  Dawson  or  Albany  at  Montgomery.  The  distance  by 
that  line  from  Montgomery  is  — 

Td  Acmricus 141  miles 

To  Oawsou 120     •' 

To  Albiiay 162     " 

Traflic  from  these  points  iria  Montgomery  over  this  line  would 
pass  through  Dawson  in  reaching  Albany.       •  •  • 

New  Orleans  freight  reaches  the  points  in  question  over  the 
defendant  lines  ordinarily  through  Montgomery,  although  it 
might  come  through  points  north  of  Montgomery,  but  in  that 
event  the  distance  would  be  considerably  increased.  The  short 
line  diatjuice  from  New  Orleans  is  — 

To  Kiifnala 401  miles 

To  IJawson 447     *' 

To  Auiericiu 402     *< 

To  Albany 4M     *' 

The  rales  from  all  the  points  in  question  to  Americus.  Albany 
and  Kufaula  are  arbitrarily  made;  that  is,  these  points  are  re* 
garded  as  base  points.  The  rate  to  Dawson  is  said  to  be  the 
lowest  combination,  which  is  understoo<l  to  mean  the  lowest 
through  rate  which  can  be  made  by  adding  the  local  rate  from 
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An  exammation  of  this  map  Bhowa  that  the  lines  of  the  d» 
fendant  Central  of  Georgia  Railway  Company  reach  Araericua, 
Albany,  Euiaula  and  Dawson,  its  outlying  termini  being,  so  to 
speak,  Savauuah  upoa  the  coast  and  Atlanta,  BimilngbEiui  and 
Montgomery  in  the  ititeriur.  Tim  line  of  the  defeudant  Georgia 
&  Alabama  Kailway  Company  reaches  Amencus,  Albany  and 
Dawson,  its  termini  being  Savannah  upon  the  coast  and  Mont' 
goinery  in  the  int^^rior.  It  nlso  has  a  line  extentiing  from  Co- 
lumbus to  Alltany  through  Dawson,  crossing  tlie  main  lino  at 
Kichland.  The  Plant  Sy«teiu  coaueets  Albany  with  Brunswick 
upon  the  Atlantic  seaboard. 

Traffic  Ei-om  New  York  and  other  Atlantic  cities  may  reach 
these  different  points,  either  all  rail  or  by  mil  and  ocean.  The 
rate  in  the  two  cases  is  somewhat  difftirent,  but  one  is  supposed 
to  be  fairly  the  equivalent  of  the  other.  Trallic  coming  by  ocean 
and  rail  would  reach  Savannah  by  water,  from  whence  it  mightt 
pass  by  either  nf  the  defomlant  linoK  to  any  one  of  tho  points  ia 
question,  except  Kufaula.  which  is  oidy  reached  by  the  Central 
of  Georgia  liailway.  Tmflic  coming  all  rail  from  the  North 
would  also  ordinarily  pass  through  Savannah,  although  it  might 
reach  these  points  through  linos  farther  inland.  The  rate  la  tha 
same  by  nil  routes.  The  diatanccr  from  Savannah  to  these  sev'' 
cral  points  by  the  Central  of  Georgia  Kailway  is  — 

To  AtnerictLB SS2  miles 

T&  Dnwson 280     " 

To  Knfaula 335     •' 

To  Albany SM     *• 

Traffic  passing  over  this  line  from  Savannah  would  naturally, 
although  not  necessarily,  pass  through  Americus  and  Dawsoa 
in  reaching  Kufaula,  and  through  Americus  in  reaching  Albany-, 

The  distance  from  Savannah  by  the  Georgia  &  Alabama! 
Railway  is  as  follows  : 

To  Amm-iouB ,     ]C9  miles 

To  DawHon ,    ....     263     '• 

To  Albany , 27(1     •' 

Traffio  from  Savannah  to  Albany  by  this  line  would    paa 
through  Dawson.    The  distance  from  Brunswick  to  Albany  vii 
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the  Plant  System  i^  171  miles,  and  from  Albtitiy  to  Dawson  by 
the  Georgia  &•  Alabama  line  23  miles. 

The  abort  line  all  rail  tiistance  from  New  York  la  — 

r.         To  Amerietu 1036  mUes 
[         lb  DtwBOD lOftS     » 
I          To  Eafaulu HOB     " 
'          To  Albaay 1072     '* 
For  the  purposes  of  this  in<[Uiry  Cincinnati,  Nashville  and 
Chattanooga  may  be  treated  as  one  group.    Traffic  from  tliese 
points  reaches  the  points  in  question  through  either  Atlanta, 
Birmingham  or  Montgomery.    The  rate  by  fUl  those  gateways 
is  the  same  and  the  di(Tereuce  in  distanoe  is  not  considerahje. 
Traflic  for  nil  tlieae  points  ria  the  Central  of  CJeoi-gia  Railway 
might  come  to  that  lino  at  Atlanta,  Birmingham  or  Montgomery. 
The  Georgia  &  Alabama  ■would    ordinarily  receive  traffic  for 
B        Americas,  Dawaon  or  Albany  at  Montgomery.    The  distance  by 
■       that  line  from  Montgomery  is  — 

To  Amerlcua .141  mUeB 

To  IMwBou 1!W     •' 

To  Albany 162     •■ 

Traffic  from  these  points  i>ia  Montgomery  over  this  lino  would 
pass  through  Dawson  in  reaching  Albany.       •  •  • 

New  Orleans  freight  reaches  the  points  in  question  over  the 
defendant  tines  ordinarily  through  Montgomery,  although  it 
might  come  through  points  north  of  Montgomery,  but  in  that 
event  the  distance  would  be  considerably  increased.  The  short 
line  distance  from  New  Orleans  is  — 

To  KiifnuU 401  miles 

To  DawBon 447     " 

To  Amcriciu itii     •' 

ToAlbauy 483     " 

The  rates  from  all  the  points  in  question  to  Amcrictts,  Albany 
and  Eufaula  are  arbitrarily  made;  that  is,  these  points  are  re- 
garded as  base  points.  The  rate  to  Dawson  is  said  to  be  the 
lowest  cpmbiuation,  which  Is  understood  to  mean  the  lowest 
through  rate  which  can  bo  made  by  adding  the  local  rate  from 
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some  base  point  to  Dawson.  It  was  further  said  in  testimony 
that  the  lowest  conibinatioQ  at  the  present  time  in  most  uasee 
was  that  \i\mn  Kufaula. 

Dawson  is  a  town  of  from  2500  to  3000  inhabitant*.  It  has 
one  wholesale  and  some  tifty-fuur  retail  establislunents.  Several 
important  industries  are  located  at  tliat  point. 

Americus,  Albany  and  Eufaula  arc  all  ton*ns  of  from  5500 
to  8000  inhabitants.  They  have  from  four  to  eight  wholesale 
houses  each,  with  industries  of  various  kinds,  two  or  three  times 
as  extensive  as  Dawson.  The  only  two  lines  of  railway  at 
Americus  are  those  of  the  defendants,  and  the  same  is  true  of 
Dawtion.  .-Vlbany  ha«,  in  addition  to  tiie  lines  of  the  defendants^ 
Uie  Pliiiit  System  fiom  Brunswick  upon  ttie  seacoaat  in.  The 
only  line  at  Eufaula  and  Geurgetowii  is  tlie  defendant  Ceuti'al 
of  Geoi-gia  Kailway.        •••••• 

We  find  nothing  in  the  commercial  conditions  existing  at 
Eufaula,  Americus  and  Albany  which  requires  tlie  defendants  to 
give  tboBC  toHiis  better  freight  rales  than  Dawson  or  justifies 
them  in  so  doing.  Allmny  hus  in  the  Plant  System  an  additional 
line  of  railway  which  is  an  aggressive  competitor  for  bnsiness 
from  New  York  and  other  Atlantic  ports,  and  which  might  per- 
haps reasonably  justify  a  somewhat  better  rate  from  such  points. 

Eufaula  js  situated  upon  the  Ciiattahoochee  river.  The  diw- 
tuiiL-e  from  Culuitibos  to  Kufaula  is  about  105  miles,  from  Eufaula 
to  Alaga  about  125  miles,  and  from  Alngato  Uiver  J  miction  50 
miles.  Some  five  or  six  different  railways  connect  at  C'olumbus. 
The  Plant  System,  running  from  Brunswick  through  Alaga  to 
Montgomery,  crosses  the  river  at  Alaga,  while  the  Louisville  & 
Nashville  touclius  it  at  River  Junction,  upon  tlie  west  bank,  and 
the  Florida  Central  &  Peninsular  at  Chattahoochee,  upon  the 
east  bank.  Counsel  for  the  defendants  stated  U|>cn  the  argument 
that  he  did  not  claim  thai  traffic  reached  the  points  in  question 
from  points  like  New  York  or  New  Orleans  by  way  of  the  ocean 
and  the  Chattahoochee  river,  hut  that  he  did  claim  that  this 
river  was  navigable,  and  that  there  were  in  fact  lines  of  steam- 
boats u[)on  it  which  brought  into  easy  connection  different  towns 
upon  the  river  itself. 


• 


It  did  not  appear  what  the  rate  of  freight  was  between  Colum- 
bus ami  Hiifaulii,  nor  whether  freight  fivtn  the  points  in  question 
was  ever  actually  transported  to  Eufaula  hy  way  of  Columbus 
and  the  river.  Neither  did  it  appear  what  the  rate  or  the  move- 
ment of  freight  was  between  Alagn,  River  Junction  and  Eufaula. 
■  The  rates  from  New  York,  Cincinnati,  and  the  other  points  in 
question  are  the  same  to  Columbus  and  Eufaula,  while  to  Alaga 
they  are  materially  higher,  being  onlinarily  somewhat  higher 
tlian  to  Dawson.  At  River  Junction  and  Chattahoochee,  where 
rail  competition  again  Ijecomes  possible,  they  are  about  the  same 
an  at  Eufaula.  No  reason  was  giveji  tu  uuuuunt  for  the  fact  that 
river  competition  between  Columbus  and  Eufaula  could  reduce 
the  Eufaula  rate  to  a  level  with  the  Columbus  riite,  while  the 
same  com^KUition  between  Columbuo,  Eufaula,  Alaga,  and  River 
Junction  left  the  rates  at  Alaga  materially  above  those  at  Eufaula, 
reducing  them  again  at  River  Jimction  to  the  same  level. 

We  find  that  there  is  no  movement  of  freight,  and  no  pTol> 
ability  that  any  freight  will  be  moved,  from  New  York,  Cincin- 
nati, Nashville  and  New  Orleans  by  water  to  Eufaula  or  any 
other  point  upon  the  Chattahoochee  river,  and  that  tlie  tower 
rates  to  Eufaula  arc  not  justi6e<l  by  any  such  possible  competi- 
tion. There  is  oommunicatiou  for  about  ten  months  each  year 
by  steamboat  between  different  pi>ints  upon  that  hver  which 
affonls  actual  means  for  the  trai  is  porta  tiot)  of  freight  between 
such  points. 

The  testimony  shows  this  service  to  be  about  triweekly  dur- 
ing the  season  of  navigation.  We  find  that  tliis  competition  ex- 
isting between  Columbus  and  Eufaula  does  not  necessitate  the 
maintenance  of  the  same  rate  at  Eufaula  as  at  Columbus.  Just 
what  relation  between  the  Columbus  and  Eufaula  rates  that  com- 
petition might  establisli,  we  have  no  means  of  determining-  In 
our  opinion  it  does  not  enter  into  the  fixing  of  the  present 
Eufaula  rates. 

Eufaula  is  situated  upon  the  west  bank  of  the  Chattahoochee 
river.  Georgetown  is  a  small  village  just  opposite  Eufaula  upon 
the  east  bank,  and  the  rate  to  Ceorgetown  is  of  necessity  sub- 
stantially the  same  as  the  Eufaula  rate.         •  •  • 
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FonMrlj  ni«B  in  tb«  Sus«  olGeongta  hem  AtUnU  to  Alb*aj 
w«ra  Imrer  thmn  ntei  frocn  Atlanta  to  Damon.  L'poo 
U  tfae  DvnoQ  Board  of  Tmfe,  tke  RaUrwl  Cc 
fiw^ii.  oa  Septea^ter  1. 1897,  otdemd  aa  adjnitiwnt  of 
iBiM  ae  tfcat  aU  nteB  &«d  Atlanu  and  all  ntec  whicb 
mpm  AdBBte  wwe  nade  the  aaaa  to  Dawna  and  AOaaj^ 
■eeoriaoee  with  thsa  order  the  iBtiaetafai  atae  b«  wnr  khe 
faoB  Atla&ta  to  these  tvo  poaata,  hot  theiHtanih 
■R  aade  throogh  Atlanta  or  ^ich  faase  npon  Aliurta,  as 
tkoe  ntee  both  fron  the  East  aad  froB  kfae  Woet  ia  effeet 
■dn  faror  Alfaanj  aa  heraiabaCare  aec  ibcth. 


lit*  (data  tkt  the  1 
a^ia«  Dawaoa  ia  fmwvK  id  AllauiT. 
AaMrieaa  ia  to  the  Bertheaat,  Albanr  to 
Eafaaia  to  the  veat,  td  Dawaoa.  thaa  ■■iiiaiailMift  it  apon 
aidat.  Aad  xel,  ao  aattor  fnm.  what  point  tiw  tn&e 
■hilhii  fnm  the  Xoith.  the  Eaat.  the  Soath  ar tha  Wert» 
zate  to  all  iheae  paiats  is  lower  Uaa  to  Dawaoa. 

It  M  cqwny  cfaar  thai  due  prciaiaBQe  wadES  to  the 
t^e  of  Daaaoa  aioo^arad  with  Ea&ah. . 
Haifaaoaahalhfa 
Mtar.    TkeDaaao 


Uhe  aeZb  Ua  goods  to  tW 
r  paioe  aa  doe*  &e  aMTchaat  ia  Aaaxkaa,  Afteaif  « 
■ea  cxaetlr  so  moA,  aad  i*  therefore  pn jafieed 
tttoas.  U.  apoa  the  olh«  bad.  ha 
ithefa«^iato%a 
the  vkiait}- of  Dawaoa.  ^ea  & 
tooacdf  theoHeextaaL 
iaaad  aa  a  het  Inm  the  *    *'       ;-  ia  Am 
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legitimately  belongs  to  Duw&on,  and  it  is  also  found  that  in  the 
development  of  that  center  tlicse  increased  freight  rates  are  a 
serinus  drawbnek. 

The  question  then  remaina,  Is  this  preference  an  undue  one? 
Even  if  it  does  work  to  the  disadvantage  uf  Dawson,  is  it  not 
justifinble  ? 

The  defendants  insisted  in  their  iinswci's  that  ao  far  as  Eufaula 
was  concerned  these  rates  were  justifieii  by  wnter  competitJon 
upon  the  Chattahoochee  river.  The  answers  alleged,  and  some 
atteinpl  was  made  to  show  by  the  tesliuiony  of  \vitue&H(*s,  that 
coinmudities  consumed  at  Kufaula  were  actually  brought  from 
New  York,  Cincinnati  and  New  Orleans  by  ocean  or  river  and 
ocean  to  the  mouth  of  the  Chnttaboochce,  and  thence  carried 
up  that  river  to  Eufaula  and  other  points  upon  it.  This  claim 
was  not,  however,  supported  by  the  testimony,  and  was  formally 
abandoned  by  connsel  for  defense  upon  the  argument,  who  stated 
that  he  did  not  claim  upon  the  evidence  that  freight  was  brought 
by  ocean  to  the  mouth  of  the  Chattahoochee,  and  from  thence 
carried  up  the  river  to  these  different  pointjs  like  Eufaula,  but  he 
did  claim  that  the  Chattaliuoohee  river  cunuected  different  lines 
of  railway  touching  it  at  different  points,  and  thereby  brought 
these  lines  of  railway  into  competition  with  each  other.  The 
Chat  tall  oochee  river  is  navigable  during  a  portion  of  the  year, 
and  is  at  the  present  time  navigated  by  several  small  steamboats, 
which  afford  i-umniiinii:ation  between  the  various  points  upon 
that  river  from  Columbus  to  Apalachicola.  That  river  is  crossed 
by  aevcn^l  railroads  at  Columbus,  by  the  Central  of  Georgia  Rail- 
way at  Eufaula,  by  the  Phuit  System  at  Aliiga,  and  i»  touclied 
by  the  Louis^'ille  &■  Nashville  at  River  Junction,  and  the  Florida 
■Central  &  Peninsular  at  Chattahoochee. 

The  only  line  of  railroad  reiicbing  Eufaula  is  tlint  of  the  de- 
fendant Central  of  Oeorgia  Kailway  Company.  There  are,  ht)W- 
ever,  several  lines  at  Columbus  which  create  active  competition 
at  that  point,  and  the  contention  of  the  defendants,  as  stated  by 
counsel  in  his  argument  and  in  his  printed  brief,  is,  that  inasmuch 
OS  these  two  points  are  connected  by  the  river,  higher  rates  can- 
not be  maintained  at  Eufaula  than  arc  maintained  at  Columbus. 
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ThU  contention  liaa  been  RXAniinfKl  and  rejected  in  the  findings 
of  fact.  Eufaulft  is  105  miles  from  Columbus.  Its  water  con- 
necliou  wilU  Coluiubiui  is  by  small  steamers  which  pass  it  on  their 
way  to  Apalu'.'bicola  tlii-ee  times  a  week  for  ten  months  iu  the 
year.  No  Ihruugh  ratu  via  ColumbuH  and  the  nvur  is  uiuintaiued, 
nor  does  the  cane  show  that  a  pound  of  freight  ever  [lassed  from 
New  York,  Chattanooga  or  New  Orleans  through  Columbiis  and 
down  the  river  lo  Eufaula.  There  is  noiliing  in  this  situation 
which  le;uls  to  the  conviction  that  the  rates  at  Eiifaula  are 
appreciably  affected  by  this  river  competition,  —  especially  when 
this  same  competition,  operating  in  exactly  the  same  way,  pro- 
duces no  effect  at  Alaga  or  River  Junction. 

Very  probably  tlie  Central  of  Georgia  Company  believea  it 
good  policy  to  make  the  low  rate  toEufauIa,  thereby  developing 
that  town  and  stimulating  the  movcraont  of  freight  to  and  from  it ; 
but  might  not  tho  same  policy  result  in  an  increased  movement 
to  Dawson,  and  at  all  events  bus  not  Dawson  tlie  right,  under 
the  Act  to  Regulate  Commerce,  to  insist  upon  equal  treatment? 

The  remaining  alleged  justification  for  this  discrimination 
against  Dawson  in  railway  competition  or  the  competition  of 
markets  acting  through  the  milwuys.  As  already  said,  the  Cen- 
tral of  Georgia  Railway  is  the  only  line  reaching  Eufaula  and 
tralBc  whether  from  the  East,  the  West  or  the  Nurlh  must  enter 
that  town  over  that  line.  Tniflic  from  New  Orleans  to  Duwson 
would  pass  by  tlie  short  line  through  Kufaula,  and  this  might 
justify  a  lower  rate  to  Eufaula  than  to  Dawson.  Tho  short  line 
diatiuice  from  Nashville  and  Cincinnati  is  through  Chattimooga» 
and  Ls  less  to  Dawson  than  to  Eufaula.  It  is  dillicult  to  see, 
therefore,  bow  the  higher  rate  to  Dawson  than  to  Eufaula  from 
these  points  can  be  justified,  and  we  hold  that  it  is  not. 

In  case  of  New  Vorb  and  corresponding  eastern  cities  the  di»- 
crimination  is  even  more  manifest.  TraiBc  from  these  points, 
whether  by  rail  or  by  ocean,  ordinarily  reaches  Eufaula  through 
Savannah.  In  passing  from  Savannah  to  Eufaula  it  would  natu- 
rally psifis  thniu^h  Dawson,  and,  by  whatever  route  it  went,  the 
distance  to  Eufaula  would  be  greater  than  to  Dawson.  The  com- 
petition at  Eufaulii  we  have  already  referred  to.   At  Dttwaon 
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tlie  Georgia  &<  Alalxima  Kailway  is  a  direct  conipetUor.  We  can 
see  no  possible  njanuu  why  ratus  tu  Eufaula  frum  New  Vurk  and 
other  eaatem  poiiite  should  be  lower  than  to  Dawson,  and  ve 
think  that  the  maintenance  of  such  rates  ia  without  justification, 
and  ia  in  violation  of  the  third  section. 

Comparingf  now,  Amcricus  and  Albany  with  Dawson,  we  find 
that  traftlc  from  New  York  and  eastt-rn  poirita  readies  Ainericus 
and  Dawson  by  the  linea  of  both  defendants  through  Savannah. 
The  distance  from  Savannah  to  Amerious  is  considerably  leas  than 
to  Dawson.  While  the  distance  to  Albany  by  the  lines  of  the 
defendants  is  as  great  as  that  to  Da^vsoD,  the  Plant  System  brings 
Alliany  nearer  to  the  seacoast  at  Brunswick,  and  gives  it  on  addi- 
tional means  of  connection  with  New  York,  which  would  entitle 
it  to  OS  K^w  a  rate  as  Americus.  Wo  do  not  think,  tlierefure. 
that  it  can  be  aOlrnied  that  under  no  circimistances  should 
Americus  and  Albauy  receive  a  better  mte  from  New  York  and 
the  East  than  Dawson. 

Traffic  from  Nashville,  Cincinnati  and  Chattanooga  might 
reach  these  three  points  over  the  lines  of  the  defendants  in  vari- 
ous  ways.  The  short  line  in  all  cases  is  through  Chattanooga  and 
Atlanta,  and  is  somewhat  less  to  Americus  and  somewhat  greater 
to  Albany  than  to  Dawson.  While  as  a  transportation  propost* 
tion  this  difference  in  distance  is  in>>igniricaut,  we  are  not  prepared 
to  aflirm  that  under  no  rate  adjustment  might  the  rates  to  Ameri- 
cus be  less  than  those  to  Dawsoiu  but  we  do  hold  that  under  no 
ctrcunistani'cs  should  the  rate  to  Albany  be  lower  than  the  rate 
to  Daw8*)ii.  In  this  we  determine  wiih  reference  to  interstate 
rates  what  the  Commission  of  Georgia  has  already  established  in 
respect  to  nites  within  the  State. 

Traffic  from  New  Orleans  for  either  of  these  three  points  passes 
by  the  short  line  through  Birmingham,  the  distance  to  Americas 
aod  Alliany  being  sulistantially  the  same,  and  that  to  Dawson 
gomewbat  less.  We  hold  that  there  is  no  justification  for  a  lower 
rate  from  New  Orleans  to  either  Americus  or  Albany  titan  to 
Dawson. 

It  is  urged  that  these  rates  have  been  made  under  stress  of  com- 
petition between  eastern  and  western  ninrkets.    It  is  said  both 
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IImi  Kiuil  mill  ihn  Wsit  ilemnntl  a  r&te  which  will  entitle 
lUKlliiii  til  Hill)  lu  iIiIn  Uirriinry. 

Ihii,  Wnit  la  tJiviv  an^*  reoiiDti  why  the  mnrket  of  productioi 
Mlitinlil  iloiMKtiil  nil  uiiuiUily  whirl)  is  not  also  accorded  to  the  maj 
li(>l<  iif  iiiiiiititin|tlliiu  ^  If  New  York  iind  Diicago  denmnd  th 
Nrtitiit  tlgltl  lit  mdl  111  iMttli  Kufaiiln  luid  Amoricwt,  may  not  D& 
MOM  iloihuhd  tlitt  fciiiuo  ri^lit  to  puix'huse  in  either  market  tbfl 
Kiihoiltk  III  Aiiti<vu>uii  \uit  f 

'llMHt  ik|tnliii  nliiit  (Nutlimi  aiuI  w^tem  markets  ask  for 
M|ti«\l       '  '       'rh«y  do  not  Uttuoud  a  hijrhcr  nil«  to  Dawson 

lit  \ TKmc  tloflMlduktekbeoUiti'iy  ct^Urol  thesi 

U>Oi  ai  llntwmui  ai(d  nt  Amcricits.    Now»  if  it  be  true 
Ml*  mual  tv  the  aauae  to  AnMiieus  from  Ivth  the  East  and 
ik»  VCvmU  vrh^Y.  iiev«itb«l«8a. flttfAot  ihac  ntr  L<v  soowvfaaft 
h\M«\  all  dvivctivMw  Mid  thv  l)««r«oa  rale  oomspaodiBgiy  l 
TIm  vUwrtMftlMliiHk  ol  which  UkwsM 

Mat  lomAtegf  rotMtok  vhkh  pntaife  itt 
ill*  yiwytfw  tfl  — thy  mhm 
«hN^«k«h&AMk 

M^  liW  Wat  Miwk    AaMBWww  AKhb|t 
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hundred  pounds  on  sugar  from  New  Orleans,  while  Dawson  pays 
a  rate  of  31  cents  upon  the  same  commodity? 

It  should  he  carefully  noticed  that  the  rate  to  Americus  is  an 
arbitrary  rate.  If  that  rate  were  fixed  by  adding  to  the  com- 
petitive ocean  rate  between  New  York  and  Savannah  the  rate 
of  the  Geoi^  Railroad  Commission,  it  might  be  said  that  the 
Americus  rate  was  fixed  by  competition  beyond  the  control  of 
either  of  the  defendanta.  Such  is  not,  however,  the  case.  The 
rat«  to  Americus  ia  leas  than  the  late  to  points  like  Huntington, 
Leslie  and  De  Soto  upon  the  line  of  the  Georgia  &  Alabama 
eoat  of  Americus.  Why.  then,  is  it  that  tiie  rate  to  Americus 
ia  ma«le  lower  than  the  surrounding  rates  and  lower  than  the 
Dawson  rate  ? 

Counsol  for  the  defendants  stated  upon  the  argument  that  it 
was  owing  to  competition  between  the  Central  of  Georgia  and 
the  Georgia  &  Alabama,  and  that  the  same  competition  did  not 
operate  at  Dawson,  although  the  same  means  of  competition 
existed.  He  said  tliat  the  rate  to  Americus  was  made  by  one 
line,  and  that  the  other  line  must  accept  that  rate  or  refuse  the 
business. 

The  city  of  Dawson,  in  its  distress,  asks  of  the  Traffic  Manager 
of  the  Central  of  Georgia  Kailway,  "  Why  do  you  make  the  low 
rat«  to  Americus  and  maintain  (he  high  rate  to  Dawson?"  and 
the  answer  is,  "I  msike  tlie  low  mte  to  Americua  because  my 
competitor,  the  Georgia  &  Alabiinia  Kaitway,  over  which  I  have 
no  control,  maken  that  rate,  iuul  I  must  either  meet  it  or  go  out 
of  the  business.  I  do  not  make  a  corresponding  rate  to  Dawflon 
because  my  competitor,  the  Georgia  &  Alabama  Railway,  does 
not  make  such  a  mte."  Thereupon  the  city  of  Dawson  turns  to 
tlie  Tratliu  Manager  of  the  Georgia  &  Alabama  Uailway,  and 
inquires,  '*  Why  is  it  that  you  make  the  low  rate  to  Americus 
while  maintaining  the  high  rate  to  Dawson  ? "  and  again  the 
answer  isj  "I  make  the  low  rate  to  Amehcus  Iwcause  my  com- 
petitor, the  Central  of  Georgia  Knilway,  over  which  1  have  no 
control,  makes  that  rate,  and  I  must  meet  it  or  refuse  the  busi- 
ness. I  do  not  make  the  same  rate  to  Dawson  because  my  com- 
petitor, the  Central  of  Georgia  Railway,  does  not."   Thia  Is 
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worse  than  Hindoo  Mythology,  according  to  which  the  earth 
was  supported  upon  the  back  of  a  tortoise,  which  iu  tura  rested 
on  the  back  of  au  elephant  In  that  caao  the  turtle  at  least 
had  something  U)  stand  upon. 

Now,  it  ia  pretty  apparent  unless  thotraSSc  managers  of  these 
lines  can  give  some  intelligeut  ix?ason  for  makUig  the  low  rate  at 
Amcricus  and  not  at  Dawson,  the  Act  to  Kegulate  Commerce, 
which  Furhids  iiii  undne  preference,  ia  violated. 

Counsel  for  the  defendants,  being  prefwed  with  this  observa- 
tion, said  that  in  the  present  instance  the  justification  for  the 
lower  rate  at  Americna  was  found  in  the  fact  that  Americua 
was  a  larger  trade  center  ttian  DawsoD,  and  therefore  entitled  to 
a  better  rate. 

Ry  the  Census  of  1890  the  population  was: 

Of  Macon 22,746 

Of  ColumbuA 17,303 

Of  Montgomery 81,88.1 

Of  Americua 6,308 

Of  Albany 4,008 

Of  EufanU 4fiM 

Of  DawHoa 2,284 

MacoQ  had  six,  Columbus  three,  Montgomery  six,  Albany 
three,  Americus  two,  Eufaula  one,  and  Dawson  two  railit}ad8. 

Americus  with  COOO  itdiabilanta  and  two  railways  hod  tho 
same  rate  as  C'uUiitihu^  with  17,000  inhabitants  and  three  rail- 
ways ;  Albany  with  4000  inhabitants  and  tliree  railways  oh- 
tained  the  same  rates  as  Macon  with  22,000  inhabitants  and  six 
railways;  Enfaula  witli  4000  inhabitant-s  and  one  railway  ob- 
tained tho  same  rates  as  Alontgomcry  with  21,000  inhabitants 
and  SIT  railways.  Still,  these  defendants  who  make  and  partici- 
pate in  the  aforesaid  rate  adjustments,  insist  tliut  Dawson  with 
2000  inhabitants  and  two  railways  is  not  entitled  to  the  same 
rate  as  Americus  with  6000  inhabitants  and  the  same  two  rail- 
ways. It  should  be  observed  tliat  this  diacri  mi  nation  la  one 
which  fortifies  itself  from  year  to  year,  since  the  more  favorable 
freight  rate  increases  every  day  the  difference  in  population  be- 
tween Americus  and  Dawson.  It  was  said  upon  the  argument, 
and  not  denied,  that  when  the  Georgia  &  Alabama  Railway  was 
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first  completed  iKtweeu  Americus  and  Savannah,  Americus  and 
Daw-son  did  not  differ  materially  iii  size. 

It  has  been  found  as  a  matter  of  fact  that  there  are  no  com- 
merciiil  or  competitive  conditions  at  Americus  which  entitle  tliat 
city  to  a  better  rate  than  Dawson,  Under  acme  differentadjusl- 
ment  of  freight  rates  Americus  might  be  entitled  in  some  iu- 
atances  to  a  better  rate  tlian  Dawson.  So  long  as  the  present 
system  of  rate  making  is  continued,  we  hold  that  Dawson  should 
be  given  tlie  same  rate  au  Aniericua.  We  do  not  approve  that 
B}'st<*m,  but  if  the  defendants  put  and  continue  it  in  force  they 
cannot  l)e  heard  to  say  that  Dawson  should  not  receive  the  same 
treatment  as  Americus. 

In  accordance  with  the  foregoing  views  an  order  will  be  mode 
directing : 

First:  That  the  Central  of  Georgia  Railway  Company  cease 
and  desist  from  maintaining  higher  rates  from  New  York  and 
other  eastern  points  to  Dhwsuq  than  are  maintained  toEufaula; 

Second  :  That  both  the  defeudauts  cease  and  desist  from 
maintaining  higher  rates  from  Nashville,  Cincinnati  and  Chat* 
tanooga  to  Dawson  than  to  Albany ; 

Third :  That  both  the  defendants  cease  and  desist  frotn 
maintaining  higher  rates  from  New  Orleans  to  Dawson  than  to 
Americus  or  Albany ; 

Fourth  ;  That  so  long  as  the  present  system  of  mte  making 
is  adhered  to,  the  defendants  cease  and  desist  from  maintaining 
higher  rates  from  any  of  the  points  in  question  to  Dawson  than 
are  tnaintaiued  to  Americus. 


XVI 
RATES  TO  COMPETING  LOCALITIES 

The  Danvdllb,  Va.,  Case  ' 

l*EOim',  Commis9ion4r  : 

•  •••••«• 

The  nitea  complained  of  are  divided  in  the  complaint  into 
four  groupB.  First,  those  to  DanviHc  from  nortlieni  ;md  eastern 
cities;  second,  rates  nn  Hugar,  molasses,  rice,  and  coffee  from 
New  Orleans  to  Danville  ;  thinl,  rates  fi-om  certain  western 
points  to  DauviLle ;  fourth,  the  rate  on  tobacco  from  Danville 
to  western  points. 

1.  Freight  from  northern  and  eastern  cities  may  come  to 
Danville  either  all  rail  or  by  rail  and  water.  This  oase  does 
not  show  to  what  extent  all  rail  competition  exists,  but  it  faitly 
appears  from  the  testimony  tiiat  the  great  bulk  of  such  traflic 
is  brought  by  water  to  Norfolk,  or  to  some  point  in  that  vicin- 
ity wliich  may  be  convenieutly  designated  as  Norfolk,  and  \a 
from  thence  carried  by  rail  to  its  destination.  Taking  New 
York  as  a  type  of  those  cities,  the  class  rates  to  Lynchburg 
and  Danville  are  as  follows : 

Ratbs  ih  Cc^cn  i-ia  100  PorxtM.  bxckpt  Cvam  F,  which  ti  i-kk  BAitKCL 
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'  nectfled  Fehniary  17,  1M)0.  IntcrstAU  Commerw  Ucporta,  Vol,  vni,  pp. 
400-1-12.  I{L£tini>rd  in /Md,  Vol.  VUT,  pp.  671-683.  It  ia  dow  on  appeal  before 
the  Supreme  Court. 
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The  map  on  tlie  following  page  gives  a  general  idea  of  the 
location  of  the  jiointa  in  question  and  the  lines  of  trui importation 
involved. 

This  traflic  comes  by  boat  to  Norfolk.  From  Norfolk  the 
Southern  Railway  leads  directly  to  Danville,  distance  205  miles. 
The  short  line  from  Norfolk  to  Lynchburg  is  by  the  Norfolk  & 
Western  204  miles.  The  distancu  by  the  Chesapeake  &  Ohio 
is  231  miles.  Lynchburg  is  upon  the  Southern  road,  60  miles 
north  of  Danville,  and  a  third  route  from  Norfolk  to  Lynchburg 
is  by  the  Southern  to  Danville  205  miles  and  from  Danville 
to  Lynchburg  Gti  miles,  making  371  miles  in  idl.  Lynchburg 
is  upon  the  main  line  of  butli  the  Chesapeake  &  Ohio  and  the 
Norfolk  &  Westeni. 

There  are  three  lines  of  railway  leading  north  and  east  from 
Danville,  which  were  formerly  independent,  but  are  now  alt 
conti-ollcd  by  tbc  Southern.  These  are  the  Atlantic  &  Danville 
to  Norfolk,  the  Kichmond  &.  Danville  to  Uicbmondt  and  the 
Lynchburg  &  Danville  to  Lynchburg. 


Rates  from  eastern  cities  to  Richmond  are  much  lower  than 
to  Lynchburg,  due  probably  to  the  fact  that  Hichmond  has  by 
the  James  river  dii-ect  water  communication  with  the  Atlantic 
seaboard.  All  other  rates  apfjcar  to  be  uniformly  the  same  to 
Norfolk,  Richmond  and  Lynchburg,  eerUinly  to  Richmond  and 
tLyncUburg.  For  the  purpose  of  avoiding  unnecessary  repetition, 
■Only  the  rat*  to  Lynchburg  will  be  given. 

2.  The  rates  on  sugar,  molasses,  rice,  and  coffee  from  New 
Orleans  to  Lynchburg  and  Danville  arc  as  follows : 
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The  Southern  alone  carries  this  traffic  into  Danville*  but 
it  may  bring  it  either  from  the  North  via  LjTichburg  or  Irom 
the  South.     The  Chesapeake   &   Ohio,  Norfolk   &.  Western, 
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and  Sou  them  all  compete  for  this  same  traffic  to  Lynchburg, 
Riohmoml,  ami  Noi-folk.  Such  traffic  may  leave  Nkw  Orlefins  by 
varioiLA  njutcs.  It  may  reach  the  Southern  roa*l  over  either  the 
LouisviUu  A;  Nashville,  the  Queen  &  Crescent,  or  the  Illinois 
Ceutral,  aud  it  may  also  reach  the  Chesapeake  &  Ohio  and  Nor- 
folk &  Western  over  either  of  those  lines.  lu  going  by  tlie 
Southern  to  either  Lynchburg  or  Kichmoad  it  pattses  through 
Danville^  hy  whatever  route  it  starts. 


3.  Uatea  from  Cincinnati  and  Louisville  are  the  same  to 
Lynchburg  and  also  to  DanvilLu.  Those  rnt^s,  together  witli 
the  rates  from  Chicago  and  East  St.  Louis,  lu-e  given  below : 

Ratkm  IK  Cksts  t>8ti  100  PoiTMDa,  Kxi-'BPT  Clash  F,  w»icu  n  r-ktt  Bahril 
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The  Southern  Railway  reaches  in  effect  with  its  own  iron 
Louisville  and  Cincinnati  from  Lynchburg  and  Danville. 
TmlVic  from  eiHier  of  these  cities  to  Lynchbui-g  by  that  rout« 
would  necessarily  pass  through  Danville.  The  Chesapeake  & 
Ohio  also  reaches  both  Louisville  and  Cincinnati.  The  Norfolk 
it  Western  by  its  connections  takes  traffic  from  these  two  cities. 
The  distances  by  the  several  routes  are  as  follows : 
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Prom  Cine  lanad 
To  LfBcbbiirs 
via  Uh  C'htaapnke  «  Ohio  «74  nilw : 
tia  Oie  Nurlolk  A  We««ra  filD  mils; 
ma  tlic  Soutbrm  742  mika. 

To  l>vi*lll« 
via  the  SonUwrn  fl7fl  mik*. 

Tmoii  LooiflTfUe 
To  l.jrncbbtirg 
via  the  CbcMpcAkc  &  Ohio  &3T  nuks; 
via  the  Norfolk  &  W»tem  &&I  nllM; 
via  tbo  SotttlMni  723  tnilas 

To  DftDville 

aia  the  Soathern  6bA  mile*. 


Traffic  from  Chicago,  Su  Louis  and  other  ports  of  the  West' 
and  Southwest  passes  throngh  Cincinnati  and  Louisville,  reach- 
ing those  pointA  hy  various  lines.  It  might  he  exi^ected  that 
the  same  difference  in  rate  would  prevail  between  LynchUuig 
and  Danville  in  case  of  traffic  originating  beyond  and  passing 
tiin>ugh  Cincinnati  and  Louisville  as  in  case  of  traffic  original 
ing  at  those  citieit,  but  an  inj«p«clion  of  the  rate^  above  given' 
showH  that  the  discrimination  ngaiost  Danville  is  very  decidedly 
greater  with  freight  starting  at  St.  Louis  or  Chicago  than  it  is 
with  the  same  freight  when  it  originates  at  Loui&vlUe  or  Cmcin- 
oati.   The  reason  for  this  will  lie  stated  lat«r. 

4.  The  rate  on  Iwif  tohanoo  from  Danville  to  I,ouisvillo  is  40 
cent«  per  hundred  jKiuiids,  while  the  nite  frnm  Lynchburg  and 
Kichmoud  to  the  same  point  is  24  cents  per  hundred  pounds. 
The  Southern  road  makes  this  nite  and  carries  this  traffic  from 
Kichmond,  l-ynchburg  and  Danville,  that  from  Uichniond  or 
Lynchburg  pasfting  through  Danville  en  route  for  T^uisville. 
Tobacco  rates  from  Danville  to  other  western  destinations 
are  correspondingly  higher  than  those  from  Richmond  and 
L3mchburg. 

All  the  rates  above  referred  to  are  made  iuid  participated  in 
by  the  Southern  Railway.  In  case  of  all  those  rates,  no  matter 
from  what  direction  the  traffic  comeSt  It  is  carried  through  Dan- 
ville to  Lynchburg  or  Richmond.    The  complainants  insist  that 
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by  thus  making  the  lower  charge  to  th?  more  distant  point  ihe 
dcfendnnt  violntcs  the  4th  sectiun  and  is  also  guilty  of  an  unjust 
disc  rim  iitiition  under  the  3d  section. 

The  defendant  justifies  the  difference  in  rftles  between  Dan- 
ville upon  the  one  haud  and  Itichmond  and  Lynchburg  uu  the 
other  by  sliowing  the  existeucD  of  cuuipetitive  conditiona  at 
the  two  last-nauted  puiniij.  The  claim,  brietiy  staled,  seems  to 
be  thin : 

Baltimore  is  on  important  commercial  center,  and  is  so  sit- 

rnated  and  has  such  railmai]  tamneotiuiiB  that  it  competes  both  in 

Momestic  business  and  as  a  port  of  export  and  import  with  ether 
commercial  centers  upon  the  Atlantic  seaboard,  like  New  York, 
Philadelphia,  etc.  The  lines  of  railway  connecting  these  cen- 
ters with  the  West  are  strong  trunk  lines,  and  tire  so  fituutcd 
that  coniptitition  between  them  has  been  unusually  active.  The 
Erie  Canal  to  New  York  lias  been  and  is  an  inipurtaiit  fsctor  in 
fixing  the  Baltimore  nite,  especially  the  export  rate,  whieh  has 
generally  been  the  same  as  the  domestic  rate.  From  all  these 
cauBCs  it  had  renuUeil,  jirevions  to  the  construction  of  the  Ches- 
apeake fi,  Ohio  Railway,  that  the  Baltimore  rate  from  almost  all 
directions  wob  an  extremely  low  one. 

When  the  Chesapeake  &•  Ohio  Railway  was  completed  from 
Cincinnati  through  to  Richmond  and  Norfolk,  these  points  were 
put  into  communication  with  tlte  West  in  the  same  manner  that 
Baltimore  was  by  its  lines  of  i-aJlway,  and  that  company  at  once 
adopted  the  policy  of  making  its  rates  from  the  West  to  Rich- 
mond and  Norfolk  the  tianic  as  the  Baltimure  rate.  This  was 
>robably  done  for  two  reasons:    First,  to  enable  Richmond  and 

'Norfolk  to  compete  with  Baltimore  for  the  wholesale  tnide  in 
intermediate  territory;   second,   that  the  Chesapeake  &   Ohio 

^sniglit  conduct  through  the  port  of  Norfolk  an  export  and 
import  business. 

After  the  passage  of  the  Act  to  Regulate  Commerce,  the 
Chesapeake  &  Ohio,  under  its  interpretation  of  the  4th  section 
of  that  Act,  applied  no  higher  rate  to  intermcdiata  points  than 
was  applied  to  Norfolk  upon  business  moving  east,  and,  in  7 
oaaes,  to  Cincinnati  upon  business  moving  west;  and  this 
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the  effect  of  ^ving  intermediate  points  as  low  a  rate  as  Norfolk 
or  Cincinnati.  The  originiil  line  of  the  ("hesapeako  &  Ohio  did 
not  pa«8  through  Lynchlmrg,  but  alxiut  1886  it  acquired  a  line 
of  railway  leading  from  CHfton  Forge  through  Lj'nchburg  to 
Kichinoud,  and  the  eSect  of  this  vf&s  to  give  Lynchburg  tlio 
Kiohmuiid  rata. 

Still  hiLer,  when  the  Norfolk  &  Western  Railway  was  com- 
pleted through  Lynchburg  to  Norfulk.  that  company  was  obliged 
to  adopt  those  rales  of  the  Chesapeake  &.  Ohio  to  Richmond^ 
Lynchburg  and  Norfolk  which  were  then  in  effect.  It  also 
placed  the  same  construction  upon  the  4th  section  which  the 
Chesapeake  A:  Ohio,  together  wiili  most  northern  roads,  had, 
and  charged  no  more  to  the  intermecbate  than  to  the  distant 
point  in  either  direction.  Tliis  gave  alt  stations  upon  the  main 
line  of  the  Norfolk  ilt  Western  the  same  rate  as  S'orfolk.  The 
Southern  came  into  this  Held  of  competition  last  of  alL  When 
that  company  detenuined  to  compete  for  this  traflic  it  simply 
met  the*  rates  of  the  Chesapeake  &  Ohio  and  the  Norfolk  & 
Western  which  were  already  in  efifect,  and  tliLi  is  all  it  hiis  ever 
done.  It  Itas  not  nnlnced  the  Riehniond  or  Lynclahurg  or  Nor- 
folk rate.  It  has  not  raised  the  Danville  rate.  It  has  in  no  way 
intensified  the  discrimination  against  Danville,  but  has  simply- 
left  the  situation  where  it  found  it.  By  entering  this  competi- 
tive field  it  did  not  injni-c  Danville ;  to  withdraw  from  it  would 
not  benefit  Danville.  The  buainess  a  a  source  of  some  profit 
to  the  Southern  Company ;  therefore  that  company  should  bo 
allowed  to  continue  in  it. 

The  above  is  the  claim  of  the  SoutJiem  Railway  Company 
defendant,  as  we  understand  it.  Tlie  facts  stated  in  tliat  claim 
are  for  the  most  part  correct.  The  iialtimore  rain,  owin)^  to 
various  competitive  influences,  wbs,  previous  to  the  construction 
of  th{'  Chesapeake  &  Ohio  Railway,  an  extremely  low  rate.  We 
find  from  the  testimony  in  tins  case  that  the  Chesapeake  &  Ohio 
determined  to  place  Richmond  and  Norfolk  upon  an  equality 
mth  Baltimore  in  the  matter  of  rates,  and  tliat  subBequeatly, 
upon  the  paasage  of  the  Intenttate  Commerce  Act,  it  so  inter- 
preted the  4th  section  of  that  Act  as  to  give  to  all  inteimediata 
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points  as  low  a  rate  as  tlie  more  distant  point.  When  the  Nor- 
folk &  Western  entered  Kiclimoiid,  Lynchburg'  and  Norfolk  it 
found  this  reliitioii  in  rates  in  effect,  and  that  relation  has  ever 
since  heen  matntainod.  The  Southern  was  the  lost  con]]>etitor 
to  enter  this  territory,  and  we  find  upon  the  testimony  of  Mr. 
Cnlp,  its  Trafliu  Manager,  tliat  the  polu^y  of  tliat  line  lias  been 
to  meet  at  Richmond,  Lyuchhurg-  and  Norfolk  the  rates  made 
by  other  lines. 

We  do  not  find,  as  claimod  by  the  Southern  Railway,  that  the 
Baltimore  rate  has  fixed  the  Richraond  and  Norfolk  rate.  Upon 
the  other  hand,  these  two  rates  h^tve  mutually  interacted  the 
one  upon  the  other,  and  while  the  Baltimore  rate  has  been  sub- 
ject to  reductions  by  influences  from  the  north  as  well  an  from 
the  south,  wo  think  thiit  the  Norfolk  mte  may  have  operated 
to  reduce  the  Baltinuu'e  rate  quite  as  frequently  as  the  revense. 
Neither  do  we  (ind.  as  claimed  by  this  same  defemliint,  that  the 
Chesapeake  &■  Ohio  has  been  responsible  all  along  for  the  Rich- 
mond, Lynchburg  and  Norfolk  rates,  and  that  the  Norfolk  & 
Wcfltem  upon  entering  the  field,  and  sulwequcntly  the  South- 
em,  have  simply  met  those  rates.  These  three  lines  of  railway 
are  in  competition  for  this  business,  and  there  Is  no  evidence 
which  satisfies  us  that  any  one  of  them  has  been  in  the  past,  or 
will  be  in  tJie  future,  entirely  responsible  for  fluctuations  in  the 
competitive  rates.        •••••• 

The  Southern  Railway  Company  was  organized  in  July, 
1894,  for  the  pury>ose  of  effecting  the  consolidation  of  certain 
railway  properties.  As  a  result  of  that  eonsolidation  that  com- 
pany almotit  or  quite  from  the  first  owned  a  through  line  from 
the  Ohio  river  to  Norfolk,  as  well  as  to  Ric-bniond  and  Lynch- 
burg, Previous  to  this  time  the  roads  composing  tlie  Southern 
had  not  competed  for  western  husineaa  to  these  three  points, 
but  the  Houthern  decided  at  once  to  become  such  competitor, 
and  has  been  since. 

The  lines  of  railway  composing  the  Southern  had,  previous 
to  the  consolidation,  formed  a  through  route  for  the  transporta- 
tion of  merchandise  fmm  New  Orleans  to  Richmond,  Lyncbbui^ 
and  Norfolk.    It  does  not  veiy  clearly  appear  to  what  extent 
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tfa  ol  Dnnlb  Wd  fg^wij  in  xxdSe 
tad  LjacMwug. 

Ml  Mid  wifciwMJy  statK  tW  cio^MitiTe 
at  Ridunond  aad  LytnAhmtg  m  eMB|»x<ed  widi^ 
Tben  is.  bow«T«r.  stiil  aaothei  pkase  of  this  ataft> 
tioa  wUefagfamld  be  tsgtaallj  inland  ta. 

It  bM  faeea  ^xmij  mcs  thift  Oa  fTMi^tiMtii  A  Ohio,  the, 
Horfblk  A  Weaien.  aad  Sootken  aQ  riiianirilri   lor  bosin* 
fam  LanrriQe  and  Ciruinaai  to  the  three  dtaes  in 
It  baa  been  fntber  noCaeed  that  the  (fiffomee  in  niea  oo  tmSe^ 
originaltBg  Borth  of  the  Ohio  lirtx  is  much  gnt^  than  in 
caae  of  traffic  originating  at  Cinciniiati  «1:  LouisTiUe,  altboughi 
the  oorapetition  between  these  riral  lines  is  throagh  Ciocinnati 
h  LooiiTiDe.    The  raaaon  aeeats  to  be  this: 

In  the  nakiBg  of  lataa  between  the  West  and  the  Atlantic 
■eafaoard  the  New  Tofk-Chicago  rate  is  taken  as  a  bMe.'  The 
rate  from  Chk^o  to  Baltimore  is  a  certain  differential  bdow 
that  from  Chicago  to  New  York.  Rates  from  irarioas  seetJOMJ 
in  the  West  to  Xew  York  are  a  p^oentage  of  the  Chicago  rate. 
TfaoB.  LoDisrille  is  a  100  per  cent  point,  and  the  late  fmm  there 
to  Jltw  York  or  Baltimore  is  the  same  as  Chicago.  Cincinnati 
is  an  87  per  cent  point,  and  the  rate  from  Cincinnati  would  be 
87  per  cent  of  the  rate  from  Cbicago  to  Baltimore.  Xow.  Kich- 
monc]  and  Lynchburg  take  the  Baltimore  rate,  and  npon  the  rule 
above  stated  the  rate  from  Cincinnati  to  Hicbniuod  and  Lrneh- 
borg  ought  to  be  leas  than  the  nte  from  Louisville.  It  seeuis, 
bowever,  tliat  at  some  time  in  the  past  the  lines  leading  from 
l^uisrille  insiited  upon  making  the  same  mle  from  thatcitjas 
from  Cincinnati.  It  further  appears  that  tlio  i^mc  lines,  wmking 
probably  throagh  Southern  territory,  insisted  tliat  the  Dannlle^ 
rate  Bhoulrl  a|ipmnch  qntte  nearly  the  Lynchburg  rate  on  Loab- 
viUe  and  Cincinnati  busineas. 

The  rate  from  Chicago  to  Danville  is  made  by  adding  to  the 
LoutsTille  and  Cincinnati  rate  the  local  rate  from  Chici^  to 
those  cities ;  that  is,  traffic  which  ha.s  come  from  Chicago  to 
ix>uisville  pays  exactly  the  same  rate  from  Ix>uisTille  to  Danville 

1  Ct.  p.  814,  mipra. 
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ns  does  traffic  which  originates  at  I^uiaville.  The  local  firttt-class 
rate  from  Chicajfo  to  Louisville  is  40  cents,  whirh,  abided  to  the 
tirsi-cliws  rato  frnm  I^ouisville  to  Danville,  makes  a  through  rate 
of  ijl.08  ;  but  llie  rate  from  Chicago  to  Baltimore,  firet  class,  is 
72  cents,  and  since  Lynchburg  takes  the  Baltimore  rate  the  rate 
from  Chici^  to  Lynchbui-g  is  also  72  cents. .  This  j-ate  of  72 
cents  is  divided,  from  Chicago  to  the  north  bank  of  the  Ohio 
river  23  ceutw,  and  from  tlie  river  to  Lynchburg  49  cenL». 

The  testimony  was  tiLai  Danville  merchantti  buii^ht  hirgely 
in  the  markets  cf  (HiicagD  and  St.  Louis,  and  but  llttlu  in  those 
of  Cincinnati  and  Louisville,  so  that  the  Chicago  and  ht.  Louis 
rates  are  the  ones  irhich  C5i>ccirilly  concern' that  city. 

It  will  be  seen  from  an  examination  of  the  foregoing  facts 
that  through  rates  to  and  from  all  directions,  whether  nortb, 
east.,  south,  or  west,  arc  higher  to  Danville  tlian  to  Richmond 
and  Lynchburg.  I'lie  complainants  insist  ttiat  this  discnmina' 
tion  in  favor  of  the  two  cities  last  named  is  most  detrimeatal 
to  the  material  interests  of  Danville.  •  ■  • 

It  appears  from  the  testiruony  that  it  has  been  possible  to  ship 
tobacco  from  Danville  to  Richmond,  store  it  for  a  time  at  Rich- 
mond, and  send  it  along  U)  market  upon  the  same  rate  that  it 
could  hiive  tjeen  shippinl  (rum  Danville  itself  in  tlie  first  iii&tance, 
althuugli  the  first  carriage  from  Danville  to  Richmond  was  by 
the  Southeni,  and  the  final  shipment  from  Richmond  may  have 
passed  back  tlirough  Danville  over  the  same  line. 

The  complainants  inslfit  that  not  only  docs  this  discrimination 
in  freight  rates  cripple  the  business  industries  already  located 
at  Danville,  but  that  it  prevent8  the  establishment  of  new 
industries  at  that  {loiut.  .  .  . 

The  compiaiuauts  further  insist  tliat,  in  addition  to  the  spe- 
cific injuries  previously  pointed  out,  the  geucrui  effect  is  most 
baleful.  This,  as  we  have  often  remarked  in  previous  cases, 
must  also  Ixi  true.  The  cost  in  Danville  of  everything  into 
which  the  freight  rate  enters  is  more  than  in  tlie  favored  locali- 
ties, and  unless  there  are  some  compensating  circumstances  tbe 
effect  of  this  must  he  to  decrease  tbe  value  of  property  and  to 
depress  all  kinds  of  business  in  that  city. 
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Twenty  years  ago  Danville  was  a  town  of  some  3000  inhab- 
itants. To-day  it  is  a  place  of  nearly  20.000.  Most  of  this 
growth  had  taken  place  previous  to  the  last  t«n  years.  In  the 
whole  period  it  haa  developed  more  than  Lynchburg,  but  it 
is  not  at  the  present  time  as  thriving  as  its  rival.  It  will  bo 
remembered  that  Lynchburg  only  received  the  Richmond  rate 
when  the  Chesapeake  &  Ohio  obtained  possession  of  the  Kich- 
mond  ife  Allegheny  Railroad,  alvmt  1886.      •  •  • 

The  Southern  Uailway  was  nrganized  in  1894  for  the  purpose 
of  consolidating  certain  railroad  properties.,  and  it  has  since  its 
organization,  from  lime  to  time,  taken  on  additional  properties. 
The  lines  whitrh  it  now  controls  into  Danville  were  origimtlly 
built  and  operated  by  independent  companies.  ...  In  1886  or 
thereaUjuts  the  Richmond  &  D;inville  Company  leased  the  Vir- 
ginia Midland,  which  it  continued  to  o])erate  from  then  on  until 
absorbed  by  the  Southern.  The  complainants  insist  that  pre- 
vious to  the  lease  of  the  Virginia  Midland  and  while  these  roads 
were  in  competition  for  business,  Danville  enjoycil  substantial 
equality  in  freight  rates  with  Lynchburg  and  Richmond. 

The  Traffic  Manager  of  the  Soulhem  Railway  testified  that  he 
had  been  familiar  with  the  rate  situation  in  this  vicinity  since 
18T5,  and  tli.it  during  that  time  rates  had  been  uniformly  higher 
to  Danville  than  to  either  Richmond  or  Lynchburg.  .  .  .  Gen- 
erally speaking  the  difference  was  greater  than  now  exiats  m 
amount  and  perhaps  equally  great  in  percentage.  Since  1887 
the  published  rates  to  Danville  have  been  higher  by  about  tiie 
present  degree  than  to  Richmond  and  Lynchburg. 

While  this  is  true  of  the  established  rate,  the  testimony  of  j 
numerous  witnesses  introduced  by  the  complninants  leaves  as 
little  doubt,  and  we  find,  that  previous  to  Ift^fl  the  actual  rat« 
paid  by  Danville  was  not  materially  higher  thau  that  of  its  com-i 
petitora,  Lynchburg  and  Richmnud.    It  is  well  understood  that 
published  rates  previous  to  1887  were  not  observed.    Special- 
rates,  rebates,  and  all  kiiids  of  concessions  to  shippers  were  in' 
those  days  the  rule,  not  the  exception ;  and  we  are  satisfied  tliat 
merchant*  at  Danville  then  obtained  much  better  rates  in  com-, 
parison  with  their  competitors  at  Richmond  and    Lynchbui^J 
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they  do  to-day.  It  ia  not  probable  that  these  rates  were  in 
96  equal.  The  average  was  pt-ohabl}'  tiiglier,  but  the  effect 
ly  difference  agairist  Danville  was  not  felt  iis  it  now  is,  for 
.  reason  that  business  is  now  transacted  upon  smaller  niargina 
lan  it  then  was.  From  about  1S86,  when  there  ceased  to  be 
P^  Cectivc  competition,  the  rates  were  better  maintained,  and  since 
y  t:ien  the  business  interests  of  Danville  liave  suffered  more  iiom 
vile  effect  of  these  discrimiuatioDS, 

Ik'  The  defendant  Southern  Railway  insisted  that,  if  compelled 
to  reduce  its  rates  »t  Danville,  it  must  make  cor respuii ding 
Teduetions  tbrougliout  its  intermediate  territory',  and  that  the 
effect  of  this  would  be  to  seriously  cripple  its  revenues.  An 
,  examination  of  rates  from  the  points  in  question  to  other  points 
ipon  the  lines  uf  the  Southern  Kailway  reveals  the  fact  that 
those  rates  are  usually  higher  at  the  present  time  than  the  Dan- 
ville rate.  Rates  from  northern  and  eastern  cities  are  consider- 
ably ^ig^cf  to  Greensboro  and  Raleigh  than  to  Danville,  being 
first  class  from  New  York  to  Danville  6G  ccota,  Raleigh  84 
cents,  and  Greensboro  b4  cents.  The  same  is  true  of  rates  from 
New  Orleans  and  from  the  West.  Thus,  the  rate  on  molasses  is 
37  cents  to  Danville  against  47  cents  to  Raleigh  and  44  cents 
to  Greensboro.  The  first-clai^s  rate  from  Chicago  is  #1.08  to 
Danville,  suid  $1.33  to  Raleigh  and  Greensboro.  Flour  from 
Chicago  takes  a  rate  uf  19  cents  to  Lynchburg,  84  cents  to  Dan- 
ville, and  43  cents  to  Raleigh  and  (ireensboro.  This  is  true 
with  respect  to  rates  from  all  directions  in  Southern  Railway  ter- 
ritory- south  and  soulhwcst  of  Danville.  Traffic  for  Raleigh 
and  Grecnslioro  would  not  pass  tlirough  Danville  ordinarily^  and 
need  not  in  any  event,  but  these  towns  are  in  the  vicinity  of 
Danville,  and  are  in  competition  with  that  city  in  much  the  same 
way  tliat  Diinville  coupet«s  with  Lynchburg ;  and  there  are 
many  instances  in  wbicli  trallic  from  New  Orleans  and  from  the 

IWest  bears  a  higher  rate  to  pointa  which  are  strictly  interme- 
diate than  to  Danville. 
The  rat<>6  of  the  Southern  Railway  are  apparently  adjusted 
largely  upon  the  *^  baaing  point "  system,  which  so  generally  pre- 
vails in  territory  south  of  the  Ohio  and  east  of  the  Mississippi 
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risers.  This  Rystom  has  been  often  referred  to  and  Rommcnted 
upon  by  the  Commission,  and  need  not  be  gone  into  here.  As 
is  well  uudereloo<l,  the  central  idea  of  that  system  is  the  higher 
iulurmediate  rate.  There  is  nothing  in  this  case  to  bIiow  what 
tlie  effect  u]>ou  the  revenues  o£  the  Southern  road  wuuld  be  if 
the  rule  coiiteiuk'd  Cur  by  the  coiuplaiiiants  were  applied  to  all 
this  intermediate  territory,  and  thut^u  nitoB  i-educed  to  the  level 
of  Lym-hburg  and  Uichniotid.  It  is  certiun,  however,  that  such 
an  appHctLlion  of  the  -Ith  section  would  result  in  a  most  sweep- 
ing reduction  of  rates,  and  would  very  seriously  impair  the  in- 
come of  the  Southern  Railway  unlesu  the  volume  of  tniflic  was 
very  materially  increased ;  it  might  even  go  to  the  length  stated 
by  the  TraHic  Manager  of  that  company,  of  entii-ely  eliminating 
tJie  pmfits  accruing  from  the  transaction  of  business  in  that 
territory.         ••••••• 
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As  stated  in  the  St.  Cloud  C/ur,'  the  question  for  this  Com- 
mission is  one  of  fact  arising  upon  the  whole  situation.  We 
are  to  consider  the  interest  of  the  producing  market,  the  consum- 
ing market  and  the  carriers,  and  upon  the  whole  to  determine 
whether  ihert-  is  such  a  dissimilarity  of  circuuiMtunces  and  con- 
ditions as  justities  the  rdtes  in  t}ue!>lioii.  In  the  cjue  Imfore  us 
we  have  nothing  to  do  with,  the  market  of  production,  for,  so  far 
as  the  testimony  ahowe,  there  is  no  question  as  to  what  market 
should  supply  Lynchburg,  Danville  and  the  suiTounding  locali-- 
ties,  nor  what  market  sliould  receive  the  products  of  theef 
localities.  It  is  simply  a  question  of  the  avenues  by  which 
supplies  shall  be  transported  to  and  products  carried  from  this 
territory,  or,  in  other  words,  of  competition  between  carriers 
serving  the  "same  markets. 

We  have  held  in  complaints  under  the  4tb  section,  that  acase_ 
for  the  complainant  was  made  out  by  the  mere  show^ing  of  th( 
higher  rate  to  the  intermediate  [loint,  and  that  the  defendant] 
wag  thereupon  required  t-u  justify  these  rates.    In  the  preseul 
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instance  the  complainant  has  gone  further,  and  has  81101^11  in  the 
first  instance  the  injurious  effects  which  these  discriminations 
infliict  ujK>n  DanvUle.  We  may  follow  the  same  order,  and 
iaquiitj  tinst  whether  Danville  is  actually  injured,  and  to  what 
oxttjiit,  by  Uio  adjustment  of  rates  which  ia  complained  of. 

The  tesLimouy  eMtablifihus  n&  a  matter  oE  fact  that  the  bunlen 
thereby  ini[}osed  u{K]n  the  complainantfi  is  a  mo^t  KeriouR  one. 
The  facta  in  this  eonnection  have  been  already  stated  and  need 
nnt.be  repeated  hero. . . .  The  vnac.  appeals  to  us  mciro  strongly, 
perhapH,  for  the  reason  that  Danville  is  a  larger  community 
than  usually  prefers  eomplainta  of  this  sort.  It  cannot  be  said 
to  be  a  little  village  which  has  no  right  to  expect  to  do  busine.4s, 
for  it  in  a  city  which  in  the  i>a«t  lias  done  business  and  whose 
people  desire  to  continue  it.  The  complainanta  have  clearly 
established  the  iujurtous  effects  which  result  to  them  from  the 
obnoxioua  rates. 

It  does  not  follow  from  this  alono  that  the  rates  in  question 
are  unjustifiable.  Desert<jd  warehouses  and  drprcciated  values 
ara  always  sad  object*  to  contemplale,  hut  they  often  occur  in 
the  development  of  socieLy;  and  if  the  avenues  of  commerce 
have  so  changed  as  to  dry  up  the  prosj)erity  of  this  particular 
locality,  the  Interetate  Commerce  Law  cannot  grant  relief,  for 
that  law,  jw  has  been  often  said,  was  not  intended  to  hamper, 
but  to  promote,  trade  and  commerce.  We  turn,  therefore,  to 
the  justification  of  the  defendant,  for  the  purpose  of  axcertain- 
ing  wlietber  the  hardship  which  is  inflicted  upon  these  com- 
pluinant«  is,  under  all  the  circumstances  a  reasonable  one.  As 
stated  by  the  defendant  that  justification  is  this:  Owing  to  com- 
petitive eonditions  the  llaltimore  rate  from  almost  all  direc- 
tions is  an  extremely  low  one.  When  the  ('hcaapeake  &  Ohio 
Railway  was  completed  from  Cincinnati  to  Norfolk  the  manage- 
ment of  that  pnjperty  determine*!  to  put  Riclimimd  an<l  Norfolk 
upon  an  equality  with  Baltimore.  Subsetiuently,  by  the  acqui- 
sition of  the  Richmond  it  Allegheny  Railroad,  Lynchburg  came 
to  Ije  on  the  main  lirie,  and  was  given  the  benefit  of  the  same 
i-ate.  When  the  Norfolk  &  Western  Railway  was  conatructed 
to  Lynchburg  and  Norfolk  it  found  in  effect  and  adopted  this 
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sjetem  of  nte  making.  The  Southern  came  last  of  all  into  the 
field  of  competition.  It  simply  accepted  the  rates  which  it 
already  found  iu  effect  at  Lynchhurg,  Richmond  and  Norfolk. 
Ita  rate  to  Danville  hi  a  reasonable  one.  The  rate  to  Lynchburg 
is  unreasonably  low,  but  yields  to  the  SoutUein  Company  some- 
thing above  the  actual  cost  of  movement.  By  handling  lliis 
traflic  through  Danville  the  rate  to  Danville  is  not  changed. 
Danville  ie  not  therefore  injured,  and  the  Southern  Rtulway  la 
to  an  extent  iHinetiteil. 

The  facts  have  been  already  stated  in  our  findings  of  fact. 
The  Baltimore  rate  is  an  extremely  low  one.  The  Chesapeake 
&  Ohio  did  detennine  to  put  Richmond,  Lynchburg  and  Nor- 
folk upon  the  same  basis  with  Baltimore.  The  Norfolk  & 
Western  did  adopt  the  siime  jiulicy.  The  Southern  Railway  did 
enter  tliiit  competitive  field  last,  and  did  at  the  outset  meet  the 
rates  which  it  found  in  effect  by  the  Chesapcv^ke  &i  Ohio  and 
the  Norfolk  &  Western.  It  is  not  true  that  tho  Baltimore  rate 
has  during  all  tho  time  BJnco  the  comjtletion  of  the  Chesapeake 
&  Ohio  determined  the  Ricluiiuiid  rate.  Upon  the  contrary,  the 
Baltimore  and  the  Norfolk  rate  have  mutually  affected  each 
other.  Competition  has  at  times  forced  down  the  Norfolk  rate 
below  that  of  Baltimore,  and  at  times  vice  versa.  The  resulting 
rate  has  alwa^-s  been  a  low  one  as  compared  with  other  rates. 
It  cannot  be  found  as  a  fact  that  the  .Southern  Railway  has 
simply  accepted  the  rates  named  by  its  competitors. 

The  argument  urged  by  the  defendant  is  not  new.  It  is  the 
theory  upon  which  every  traflic  manager  justilies  iu  every  case 
the  making  of  the  lower  rate  to  the  more  distant  point.  If 
proof  of  the  facts  upon  which  that  deduction  rests  were  a  suffi- 
cient jus  till  cation,  there  arc  few,  if  any,  violations  of  tho  4th 
section  which  could  not  be  justified. 

That  argument  omits,  however,  one  most  important  factor, 
namely,  the  interest  of  the  public.  This,  as  well  as  the  interest 
of  the  carrier,  must  be  considei-ed.  The  Southern  road  insists 
in  this  case  that  Danville  would  not  be  benefited  if  it  should 
withdraw  from  Richmond,  Lynchbui'g  and  Noi'folk  business. 
Uut  this  cannot  be  a&rmed.    The  desire  to  transact  business  at 
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the  mon  distAnt  point  is  a  continual  iiuluceraent  to  the  Southern 
road  to  obtain  an  equitable  adjustment  of  rates  between  the 
intermediate  and  the  more  distant  point.  If  tbe  Southern  can 
only  do  business  at  Lynchburg  by  procuhug  a  just  relation  of 
rales  between  Lynchbui^  and  Daiiville,  it  beeonius  [or  the  inter- 
est of  the  Southern  road  to  secure  t-liat  adjustment  of  rates,  and 
it  will  use  all  its  enormous  power  to  that  end.  To-tlay  tlie 
Southern  R^ulway  constructs  its  Danville  tariffs  with  reference 
to  its  own  intereHt  alone.  An  order  requiring  a  pro|>er  relation 
of  rates  l>etween  Danville  and  Kyncliburg  as  tbe  condition  of 
transacting  business  at  Lynchburg  compels  that  company  to 
consider  the  interest  of  Danville  as  well  as  its  own.      •       • 

In  considering  this  case  it  may  be  well  to  refer  separately  to 
the  rates  from  each  direction  involved,  and  iirst  the  rates  from 
New  York. 

The  transportation  from  New  York  to  Norfolk  is  the  same 
whether  traDic  is  desLinod  to  Lynchburg  or  Danville.  The  dis- 
tance from  Norfolk  to  Danville  is  206  iniles  by  tlie  Atlantic  & 
Danville  Railway,  which  is  the  direct  line.  For  the  year  end- 
ing June  80.  181)9,  that  road  was  operated  by  an  independent 
company,  and  during  that  year  ita  gross  reccipte  were  ^2083. 97 
per  mile,  and  ita  operating  expenses  71.11  per  cent  of  ita  gross 
earnings.  .  .  . 

As  a  part  of  the  Sontheni  system  that  line  will  undoubtedly 
carry  much  more  traffic  from  Norfolk  to  Danville  than  it  did  as 
an  independent  line.  Still,  it  can  hai-dly  be  said  tliat  tlie  above 
divisions  afford  an  excessive  i-etuiii  for  the  service  rendered. 
Whether  the  entire  rate  from  New  York  be  considered^  or  the  rail 
division  from  Norfolk  to  Danville,  the  present  rata  can  hardly  be 
said  to  be  cxtravitgantly  high ;  nnitber  is  it  estravagantly  low. 

There  aro  three  lines  of  railway  by  which  this  trathc  can  reach 
the  city  of  Danville:  The  Atlantic  &  Danville,  from  Norfolk, 
tbe  Hichmond  &  Danville  from  Richmond,  and  the  Lynchburg 
&  Danville  from  Lynchburg.  Previous  to  the  acquisition  of 
the  Atlantic  &.  Danville  by  the  Southern,  that  company,  as  we 
understand  the  testimony,  carried  traffic  from  Norfolk  to  Dan* 
ville  by  a  fourth  route,  which  was  from  Norfolk  to  Grecnaboro, 
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270  miles,  and  from  Greensboro  to  Danville,  48  miles.  Tf  these 
routes  wure  all  indepeudent  lines,  and  all  competing  bona  fide 
without  agi-eemeut  among  themselves^  as  to  the  Danville  rate, 
we  thbil;  the  effect  must  be,  and  ought  to  be,  to  give  UunviLle 
a  rate  not  much  above  that  oE  L^'uclibuig. 

As  we  hiive  already  seen,  the  direct  line  from  Norfolk  to 
Lynchburg  ia  by  the  Norfolk  A  Western,  and  the  distance,  204 
miles,  is  almost  identical  with  tlm  short  line  ilisUnce  to  Han- 
Tille.  Lyncbbui^  is  upi»n  liie  main  line  of  iKitli  the  Norfolk  &, 
Western  and  the  Chesapeake  &  Ohio,  whose  location  is  such, 
and  the  volume  of  whose  traffic  is  such,  that  they  can  perhaps 
afford  to  carry  freight  at  a  lower  price  than  the  Danville  lines. 
On  the  wboLe  we  are  impressed  that  legitimate  competitive 
conditions  would  entitle  Lynchburg  to  a  somewhat  lower  rat« 
than  Danville  on  iraflic  from  the  Xortli. 

We  turn  now  to  rates  fmm  New  Orleans.  It  has  been  seen 
that  the  Norfolk  &  Western,  the  Chesapeake  &  (_)hio,  and  the 
ISouthem  all  carry  this  traftic  into  Lynchhni-g.  Such  trnlKc 
generally  leaves  New  Orleans  by  either  the  Illmois  Centrul, 
the  Queen  it  Crescent,  or  the  Louisville  &  Nashville.  There  are, 
however,  numerous  intermediate  routes  over  which  such  traffic 
may  pass.  All  traffic  delivered  by  the  Southern  necessarily 
passes  through  Danville  and  66  miles  beyond  to  Lynchburg^ 
TTie  shortest  line  from  New  Orleans  to  Lynchburg  is  via  the  Louia 
viUe  2:  Nashville  to  iVIontgomery,  the  Atlanta  &,  West  Point 
to  Atlanta  and  the  Southern  to  Lynchhui-g.  distance  971  miles. 
Tlie  distance  by  this  line  to  Danville  is  £105  miles.  The  shortest 
lino  by  the  Norftilk  &.  Western,  of  whicli  the  Southern  ia  n( 
a  part,  is  from  New  Orkmns  to  Norton,  Va..  via  the  Louisville 
&  Nashville,  and  from  Norton  to  Lynchburg  via  the  Norfolk  & 
Western,  the  distance  here  being  1265  miles.  The  shortest 
route  by  the  Chcsap<'ake  k  Ohio  is  1S26  miles,  being  fmm 
New  Orleans  over  the  Illinois  Central  to  Louisville,  and  from 
there  by  the  Chesapeake  &  Ohio.  As  will  be  seen  by  referring 
kto  the  findings  of  fact  there  are  several  nmtes  by  which  the 
distance  is  less  than  126;']  miles,  in  all  of  which  the  Southern 
is  an  important  link. 
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Taking  now,  for  tho  puryiosea  of  comparison,  the  short  line 
via  the  Soutliern,  the  sliort  lino  rw  the  Norfolk  \-  Western,  and 
the  short  line  ri'a  the  Chesapeake  &  Ohio,  we  find  that  sugar 
in  car  loads  is  carried  from  New  Orleans  to  Lj-nchburg  at  the 
following  rates  per  ton  per  mile : 

via  iKtt  Soulhrirn  <I.M)  inllU  ; 

via  tilt!  Norfolk  &  H'twteiii  4.01  milts; 

via  tho  Chcsapeako  &  Ohio  i^Ki  fnlllx. 

Upon  the  same  traffic  to  Danville  the  Southern  receives  9.49 
mills. 

Ordinarily  the  initial  carrier  makes  the  rate.  In  this  cane  the 
Louisville  &  Nashville,  Queen  &.  C'rescenl,  and  Illinois  Central, 
being-  the  initial  carriers,  are  without  doubt  largely  responsible 
for  the  rate  to  Lyncliburg,  while  the  Southern,  being'  the  only 
carrier  which  enters  DanviUe,  cun  control  the  rate  to  that  point. 
In  Bxing  tbe  rate  the  initial  carrier  would  consult  its  own  inter- 
est by  obtaining  as  long  a  haul  as  possible.  liy  the  Norfolk  & 
Western  route,  above  referred  to,  the  Louisville  &  Nashville 
obtains  a  haul  of  1003  miles  from  New  Orlwins  to  Norton, 
while  the  Norfolk  &  Western  lias  a  haul  of  only  262  miles. 
Other  things  being  ei^ual,  the  Louisville  &  Nashville  would 
carry  New  Orleans  traflic  for  Lynchburg  by  this  route.  These 
coiui^ctilivo  conditions,  this  bidding  for  business  via  the  differ- 
ent lines  entering  Lynchbui^,  have  undoubtedly  tended  to  force 
down  the  l,ynchburg  rile. 

While  we  are  hardly  prepared  to  say  upon  the  testimony  in 
this  case  that  the  rate  from  New  Orleans  to  Danville  upon 
sugar,  molassrs,  coffee  and  rice  is  unreasonable  when  considered 
in  and  of  itself,  we  are  strongly  of  impression  that  it  may  be. 
We  certainly  do  not  find  that  it  is  reasonable,  and  in  view  of 
tliu  ratvs  in  which  the  Southern  road  participates  by  various 
routes,  and  the  rates  which  it«  competitor  make  u^Km  this  same 
traflic  by  other  lines,  those  rates  must  be  gmiisly  unreasonable. 

So  far  as  the  testimony  shows,  and  so  far  as  we  have  any 
understanding  nf  the  matter,  here  is  no  competition  of  contend- 
ing marketfl.    With  respect  Uj  Uiia  tralTic  from  New  Orleans, 
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Lynchburg  is  upon  no  great  thoroughfare  which  in  its  struggle 
for  competitive  business  beyond  gi^-es  to  it  an  unduly  low  rate. 
There  ia  notliing  except  the  mere  competition  between  several 
different  lines  of  railway,  and  yet  that  competition  has  brought 
it  about  that  merclmudise  in  carried  for  the  iuhabitants  and 
nierchantH  of  Lynchburg  at  an  average  rate  per  tun  per  mile  of 
just  about  one  half  what  the  Southern  receives  for  the  same 
service  when  rendered  for  the  inhaliitants  and  merchants  of 
Danville,  but  66  miles  dts.tai)t,  and  that,  too,  although  the 
SoutheiTi  carries  this  traffic  through  Danville  under  exactly  the 
same  physical  conditions  For  Lyncliburg  as  when  it  is  destined 
for  Danville  itself.  We  very  much  question  whether  in  serving 
these  two  competitive  loctdilies  competition  between  carriers 
should  be  allowed  to  have  any  such  unreasonable  and  unjust 
effect  as  this. 

Hates  from  the  West  to  Danville  and  Lynchburg  exhibit  some 
peculiar  features.  It  will  be  rcmomljercd  that,  treating  the 
Cinciuaati,  New  Orleaiiu  &  Texas  Pacific  as  a  part  uf  the 
Southern  system,  both  the  Chesapeake  &  Ohio  and  the  South- 
ern reach  Louisville  and  Nashville  over  their  own  lines.  The 
Norfolk  (t  Western  reaches  Iwtli  these  points  by  its  conncctiouit. 
These  three  lines,  therefore,  are  competitors  for  traffic  between 
Cincinnati  and  Louisville  on  the  west,  and  Lynchburg  and 
Danvillu  ou  the  east.  By  tiie  Southern  route  traffic  passes 
through  Danville  to  Lynchburg:  by  the  two  other  routes  it 
passes  through  Lynchburg  to  Danville. 

By  referring  to  the  findings  of  fact  it  will  be  seen  that  the  dis- 
tance by  the  Honthom  to  Danville  is  considerably  greater  than 
by  either  the  Norfolk  As  Western,  or  the  Cliesapeako  &  Ohio  to 
Lyticliburg.  It  will  also  be  reniembere<l  that  both  the  Norfolk 
&  Western  and  the  Che5a]>eake  &  Ohio  transact  a  large  through 
business  both  for  export  and  domestic  consumption  via  Lynch- 
burg, and  that  Lynchburg  takes  the  same  rate  which  is  granted 
to  all  this  competitive  business.  An  examination  of  the  rates 
themselves  in  effect  from  Cincinnati  and  Louisville  to  DanviUe 
and  Lynchburg,  respectively,  shows  that  there  is  no  vei^*  extrav- 
agant difference  in  favor  of  Lynchburg  upon  class  rates.    The 
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widest  difference  seema  to  be  made  upon  grain  and  flour.  We 
hardly  tliiiik  it  uau  be  said  tliat  ike  niUm  from  thi'se  points  to 
Danville  are  in  the  main  unreasonably  high  when  considered  oE 
theiiiselves,if  it  is  possible  to  measure  a  mte  by  any  Buch  (standard. 

Trailic  from  Chicago,  St.  Louis  and  other  points  similarly 
situated  comes,  or  may  come,  tn  these  three  lines  at  either  Cin- 
cinnati or  Louisville,  and  the  rate  through  either  one  of  those 
pointa  must  determine  the  rate  tlirough  aU  other  points.  The 
distance  from  points  beyond  Louisville  and  Cincinnati  by  these 
competitive  lines  is  the  same  respectively  as  from  those  two 
cities,  and  the  cost  of  movement  is  ^u1)stantially  the  same 
whether  the  ti-aflic  originates  at  LouiavtUe  or  Cincinnati,  or 
whether  it  comes  to  these  lines  at  those  points.  We  might 
naturally  o.'tpocU  therefore,  thai  the  same  difTerence  In  rate  to 
Lynchburg  and  Danville  wouUl  ohtaiii  in  the  <;aKe  of  tralTie  from 
beyond  as  in  case  of  traftic  which  originates  at  Louisville  or  Cin- 
cinnati. Such  is  not,  however,  the  fact.  Traflic  originating  at 
Chicago,  St.  Louis,  and  all  corresponding  territory  takes  a  much 
lower  rate  pro  port!  onalcly  to  Lynchburg  than  does  ('incinnati 
and  I^ouisville  tralhc.  Thus,  the  first-class  rate  from  Cincin- 
nati is  to  Lynchburg  62  cents,  to  Danville  68  cents,  a  difference 
of  but  6  cents  per  hundred  pounds.  From  St.  Loiiis  the  same 
class  rate  is  to  Lynchbui^  84  cents,  to  Danville  #1.06,  a  differ- 
ence of  22  cents  per  hundred  pounds.  From  Chicago  the  first- 
class  rate  to  Lynchburg  is  72  cents,  while  tlie  corresponding  rate 
to  Danville  is  $1.08,  a  difference  of  'SQ  cents  against  Danville. 
In  case  of  thoflc  commodities  which  are  most  consumed  the  dif- 
fei-ence  is  even  more  markwl.  Thus,  the  flnnr  nitc  from  Cin- 
cinnati to  Lynchbui^y  is  16  cents,  and  to  Danville  22  cents  per 
hundred,  a  difference  of  6  cents ;  while  from  Chicago  it  is  19  cents 
t«  Lynchburg,  and  ,14  cents  to  Danville,  a  difference  of  15  cents. 
Since  Danville  desires  to  purclia.se  largely  in  the  markets  of 
St.  Louts,  Chicago,  and  corresponding  territory,  it  follows  that 
these  rates  are  the  ones  in  which  that  community  is  particularly 
interested. 

The  reason  for  this  discrimination  Las  been  fully  stated  in 
the  tindings  of  fact.    It  arises  out  of  the  rule  that  Lynchburg 
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dnU  take  tb*  BultiiDon  rate.  The  JHotOIc  nte  h  ia  sQ 
■wie  by  miSag  the  loctl  rate  Crum  ChaeagQ  to  the  Oluo 
to  tfae  CmCTBMrti  or  Loakrille  nte  inm  the  Obi»  rirer, 
fcbe  Lynehhwg  nte  ■  detenaiDed  bj  tbe  Bakwoi* : 
laa£ty  m  tfam^aa.  Ob  tnlie  fooa  Chk^o  to  Lj 
eacrier  bom  Chkago  to  the  Ohio  river  leeaws 
tfae  censer  trom  tfae  Ohio  river  to  Lynchfaafg'  49 
■■e  tnSe  dertaneH  to  DesTille  the  cezrier  nanh  ol  the 
rirer  reeriTce  -10  eeeis,  whil«  the  eerrier  fnm  thai  river  to 
ville  leeeme  €8  eetils.  If  the  tafie*  whether 
rinrinneti  or  LoaJniDe,  mefaei  DenviUe  vie  Lj 
Sovthena  exacts  it*  ftill  loeel  rate  of  M  eealft.  Tbe  dii 
above  ateted  are  (bow  of  tbe  fiist-claM  nte,  but  other 
am  ^viiled  opoa  the  aane  beHa.  Braedlj  stated,  carrias 
Cbie^o  aod  Sc.  Lotui  ptncate  opoa  bosiAcas  to  all  points 
NocfbUc  &  Wntem  ftutroad.  To  all  potats  in  tenitocy 
of  the  Norfolk  ^-  Westezn  RaiUoed  tfaefe  is  oo  p»iiiatiBgj,j 
each  carrier  lecaivca  tbe  sum  of  ha  locals  to  and  fn»  the 


This  sjsten  of  rate  ■— ^'"g  into  Soutbeni  territoij  far 
i^  together  tbe  aaoM  ol  tbe  locak  to  aod  fna  the  Ohio 
ia  aoC  before  w  a»  a  geaenl  scbeaae  ia  tbia  case.    We  are  obIi 
rmwHrriffg  it  vitb  nfeieaee  to  tbe  dty  at  Danville,  and 
xefereaee  to  thai  cilr  we  bold  it  to  be  attarij 
DsmriUe  ia  situated  bos  tiC  nilcB  soittb  of  Lya^bng;. 
IB  eonpetitiaa  with  LfaeUnig.    Kow.  these  e 
t^t  to  pat  in  effect  a  srsten  of  ntee  whieb  probibita  the  citj 
of  DmnviOe  from  tnnirthig  bnaiiieaB  ia  eoapetitiaa  with 
dtv  of  Lyocfahitzgr.    Whether  or  not  tbey  may  nake  tbetr  rat 
into  Sootbem  tenitorr  ia   this  wanner  ia  something 
which  we  cjcpwaa  no  opixuen,  bot  if  thrf  desire  to  do  that 
mmt  so  adJDSt  tbetr  mtes  in  i—iiiig  fnai  Norfolk  &  Wi 
to  Soathtfa  tcnitocv  a*  not  to  onnlhilue  tbe  citr  of  Daai 
TIkj  have  no  r^j^  to  pat  that  looaU^  between  the  tipper  j 
aellier  wiTlilf***  of  these  two  aeheaws  of  rate  nakiag. 
DaartUe  anist  be  adjusted  with  reUtioo  to  catea  to 
t*M»*iifti—  like  Ljnchboiif,  aod  the  carrien  boea  the  poiak 
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origin  to  destination  should  prorate  in  thpsp  rates  if  they  par- 
ticipate in  eitlier  Lynchburg  or  Danvillo  hiisines-s. 

Lynchburg  is  nitiiatcd  hut  66  miles  fi-oni  Danville.  Danville 
rates  from  most  western  tenitoryaiul  from  New  thleaua  base  upon 
Lynobburg;  that  is,  they  are  made  by  adding  to  the  Lynchburg 
rale  the  Southern  local  rate  from  Lynchburg  Ui  Danville.  We  do 
not  think  that  the  rate  tu  Dtuiville  u|Kfn  Uii&  through  business 
from  New  Orleans  or  from  the  West  ought  to  be  constructed  upon 
that  boHis.  Whatever  comiJetitive  conditions  nmy  be  at  Lynch- 
burg, Danville  to  some  eitent  should  enjoy  the  licnefit  of  ilioae 
coiiipelitivo  conditions  by  ix'iison  of  its  pioxiniity,  for  by  reason  of 
that  same  proximity  it  is  thrown  intocompetitionwHth  Lynchburg, 

This  trattic  is  in  no  sense  local  traffic,  but  is  in  every  sense 
through  traffic.  There  is  no  loading  »t  Lynchburg,  no  billing 
at  Lynchburg,  no  soliciting  of  traflic  at  Lynchburg.  It  is  in  fact 
a  through  shipment,  and  to  some  extent  Danville  should  enjoy 
the  benefit  of  tliat  fact.  We  do  not  mean  that  the  Southern 
Railway  may  not  exact  from  the  Norfolk  &  Western  or  the 
Chesapeake  &  Ohio  a  division  ujH)ri  thiti, business  whi^n  it  movfa 
by  way  of  l-yiichbuig.  which  is  equal  to  ila  full  locid  rale.  Per- 
haps it  may  do  that  in  the  protection  of  its  own  line.  About 
that  we  are  called  upon  to  express,  and  we  do  express,  no  opin- 
ion. What  we  say  is  that  in  determining  the  Danville  rate,  tha 
Southern  [taihvay,  which  dominates  that  situation,  must  recog- 
nize the  fact  that  this  business  is  through  busine.S8  upon  which 
Lynchbuig,  a  competitor  of  Danville,  enjoys  a  low  through  rate, 
and  upon  which.  DanviUc  itself  is  entitled  to  a  through  rate. 

If  the  Viirious  railroad  properties  leading  from  Danville  north 
to  the  line  of  the  Norfolk  &  Western  and  Chesapeake  &  Oliio 
were  operated  to-day  by  their  original  builders  there  would  be 
three  independent  avenues  by  which  these  northern  roads  could 
obtain  acceas  to  the  city  of  Danville.  These  lines,  however, 
have  all  been  absorbed  by  one  corporation.  That  corporation 
controls  every  line  leading  to  the  city  of  Dnnville.  with  the  un- 
important exception  of  the  Danville  A:  Western,  and  by  virtue  of 
that  fact  it  is  able  to  exact,  aa  it  does,  its  full  local  rate  from 
LyDchburg  to  Danville. 
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An  already  remarked,  the  Southern  Kailway  is  the  consolidar 
tion  of  numemus  independent  railroad  properties.  It  has  be- 
come through  this  proccs»i  oE  growth  a  great  railroad  system 
embracing  to-day  a  mileiigB  of  more  than  fiOOO  miles.  In  this 
operation  properties  which  were  worthless  liavo  been  put  to- 
gether to  form  a  valuable  whole.  The  physical  condition  of 
those  properties  has  been  enormously  improved.  The  facilities 
afforded  to  their  patrons  have  been  increased.  The  whole  ter- 
ritory involved  must  be  benefited  by  this  amalgamation,  so  far 
as  its  physical  service  is  conceiiied. 

This  eulerprise  is  a  perfectly  legitimate  one.  The  men  who 
have  conceived  and  executed  it  ai-e  entitled  to  a  fair  return  upon 
the  money  wliich  lias  been  actually  invested  in  it.  They  are 
entitled,  in  addition,  to  a  reasonable  proht  upon  the  ability  to 
conceive  and  execute  a  project  of  this  sort  They  have  no  right 
to  exact  a  return  upon  an  extravagant  rapitalization,  but  what- 
ever has  honestly  and  in  good  faith  and  reasonably  gone  intoj 
this  enterprise  should  be  protected. 

On  the  other  hand,  the  people  in  this  territory  are  entitled  to 
protection.  The  Southern  Railway,  by  virtue  of  the  fact  that  it 
has  obtained  possession  of  and  now  controls  the  avenues  of  com- 
munication by  rail  between  the  city  of  Danville  and  the  outside 
world,  has  no  right  to  deprive  that  community  of  the  competi- 
tive advantages  which  the  onterpri.se  of  its  citizens  in  one  way  or 
another  had  si-rured,  and  U|jon  the  strength  of  which  business 
conditions  huvo  grown  up.  It  must  recognize  the  geographical 
position  and  the  commercial  importance  of  the  citj-  of  Danville. 

We  fully  realize  the  serious  consequences  to  the  Southern 
Railway  of  any  reduction  in  it-s  Danville  rate,  or  in  correspond- 
ing rates  to  other  points.  Such  reduction  means  a  deduction 
from  its  net  revenues.  As  applied  to  tlie  vohime  of  busines^^ 
handled  at  Danville  alone,  such  reduction  must  bo  very  consid- 
erable, —  it  cannot  fvnm  the  testimony  in  this  case  be  determine 
just  how  considemble. 

Upon  the  other  hand  we  think  that  as  an  offset  to  this  tboj 
Southern  would  obtain  some  additional  revenue  by  virtue  ol 
the  increased  amount  of  business  at  Danville.   The  abilitv  to  do 
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business  at  that  point  depends  largely  upon  the  freight  rate. 
The  auiuunt  o£  tinfhc  handled  iu  and  out  of  Danville  is  deter- 
mined by  the  volume  of  business  transacted  there,  —  by  the  pros- 
pei'ity  of  tlie  community.  Whether  tlie  Southern  Kailway  shall 
reduce  its  rates  to  the  city  of  Danville  with  the  hope  of  thereby 
stitnulating  an  additional  flow  of  traffic  is  purely  n  question 
of  policy  with  which  this  Commission  has  ordinarily  nothing  to 
do  ;  but  when  we  are  commanded  to  consider  the  interests  of  all 
parties,  we  must  consider  what  the  prolwvble  effect  of  our  order 
will  be  upon  the  carrier  interested,  in  this  view  we  are  bound 
to  inquire  what  effect  it  will  have  upon  the  volume  of  traffic, 
and  the  consequent  increase  or  decrease  of  revenue.  Any  de- 
velopment at  Lynchburg  is  necessarily  shared  by  the  South- 
em  with  the  Norfolk  &  Western  and  the  Chesapeake  &  Ohio, 
whereas  any  corresp«mding  development  at  Danville  belongs  to 
the  Southern  Railway  Clonipauy  alnne.  Wo  feel  that  a  reduction 
in  Uie  Danvillte  rat^  might  ultimately  be  for  the  advantage  of 
this  defendant 

Under  our  oripnal  interpretation  of  the  4th  section  the  duty 
of  this  Commission  in  determining  whctlicr  that  section  hud  been 
violated  wa.s  a  comparatively  simple  one.  Wo  were  confined  to 
inquiring  whether  competition  between  carriers  not  subject  to 
the  Act  to  Regulate  Commerce  influenced  or  controlled  the  rate 
at  the  more  distant  point  If  it  did,  that  created  the  dissimilar 
circumstances  and  conditions.  Now,  however,  we  are  bidden  to 
examine  the  wliole  situation,  and  to  determine  whether,  tak- 
ing all  things  into  account,  the  conditions  which  surround  that 
situation  justify  the  charging  of  the  higher  rate  at  the  inter- 
mediate point.  It  is  impossible  to  apply  to  the  solution  of  that 
question  any  definite  rule.  Each  case  has  to  be  considered  upon 
its  own  peculiar  facts.  It  is  difhcult  in  every  case  to  determine 
what  ought  to  be  done  in  justice  to  the  public  and  to  the  carrier, 
and  it  is  even  more  diflicult  to  state  the  reasons  for  that  deter- 
mination. We  have  given  this  question  the  best  attention  we 
could.  It  in  an  extremely  perplexing  one,  but  it  must  be  de- 
cided, and.  without  attempting  to  state  the  reasons  more  fully 
than  has  been  already  done,  our  conclusion  is  this : 
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Wo  think  ihnt  umlcrall  the  circuiiisUnces  and  cnndilions  the 
rale  to  Lyiiclibui'g  may  properly  be  somewhat  lower  than  the 
rate  to  Danville.  We  do  not  think  that  the  present  difference  in 
rates  is  justifiable;  or,  in  other  words,  we  do  not  think  that  the 
circumstances  and  conditions  justify  iho  rat^s  now  in  force.  It 
is  our  opinion  that  rates  from  northern  and  ea8t«m  citie«  to 
DanviUe  and  rates  from  New  Orleans  upon  the  comraoditiea 
meutioned  in  the  complaint  to  Danville  sliould  not  exceed  those 
to  Lynchburg  by  more  tlian  10  per  cent,  and  that  rates  betwetsa 
Danville  and  the  West  should  not  exceed  those  belweeti  Lynch- 
burg and  the  West  by  more  than  lo  per  cent.  Tbi.s  also  applies 
to  the  rate  on  tobacco  from  Danville  to  Louiaville.  It  may  well 
bo  called  outrageous  to  impose  upon  the  chief  industry  of  Dan- 
ville a  rate  from  Danvill<'  to  Louisville  LI  cents  almvc  the  rate 
from  Lynchburg  to  Lonis\nlle.  when  the  difference  in  rates 
upon  that  class  of  merchandise  in  the  reverse  direction  is  only 
2J  cents.  •••••*• 

[No  oitler  was  issued  by  the  Commission  at  its  first  hearing  ; 
but  ten  montlis  Inter,  iu  November,  lUOO,  after  a  rebenriug  of  tlie 
cue,  a  new  opinion  was  rendered,  concluding  as  follows.  —  Ei>.] 

The  Southern  Railway  shows  that  in  the  year  1899  it  earned 
nothing  upon  ita  3iil20,f>OO,O0O  of  common  stock,  and  urges  that 
any  order  of  this  Commission  which  depletes  the  i-evenues  of 
that  uompauy  deprives  the  owners  of  this  stock  of  their  property 
without  due  process  of  law. 

This  common  stock  was  issued  as  a  part  of  a  reorganization 
scheme  under  which  the  Southern  Itailwny  Company  came  into 
existence.  It  docs  not  appear  that  the  persons  to  whom  tliis  stock 
waa  originally  iiutucd  ever  paid  one  dollar  in  actual  value  for  it. 
It  simply  appears  that  the  stock  is  outstanding.  Thia  is  not 
enough.  Something  more  is  needed  when  a  olaim  of  tliis  kind 
is  set  up  than  the  mere  fact  of  the  existence  and  amount  of  capi- 
talization. It  does  not  rest  in  the  whim  of  a  reorganization 
committee  in  Wall  Street  to  impose  a  perpetual  lax  upon  that 
whole  aouthem  country.  In  the  year  1809  the  Southeni  Kail-i 
waj  earned  net  about  4  per  cent  ou  940,000  a  mile  of  the  uul^ 
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rof  its  entire  Bystem.  That  system  cxt^^nds,  as  a  rule,  through 
sparsely  populated  territories ;  no  difficult  and  expensive  eii- 
^neering  feate  were  involved  in  its  construction,  tior  has  it 
in  proportion  to  its  extent  many  expensive  terminals.  It  will 
hardly  he  claimwl  that  the  cost  of  reproducing  that  property  in 
iU  present  Btate  would  equal  $40,000  u  mile. 

The  Southern  Railway  h  uf  great  Leiiufit  to  the  temtoiy 
whiult  it  servus,  and  the  inotvey  inveHted  in  that  enterprise  is 
entitled  to  the  most  careful  protection;  but  the  property  of  the 
citiKens  of  Danville  is  just  as  sacred  as  are  the  secunties  of 
that  conipan}'.  No  order  should  he  made  by  thtH  CommisHion 
which  will  deprive  it  of  a  dollar  in  revenue  to  which  it  is  justly 
entitled,  but  we  Hnd  nothing  in  its  financial  condition,  as  shown 
by  tlie  testimony,  to  prohibit  a  change  of  rates  which  will  reduce 
to  a  limited  extent  itti  receipts. 

This  is  not  a  question  of  revenue  altogether.  It  is  a  question^ 
to  an  extent,  of  right  and  wrong.  The  beggar  upon  the  street 
has  no  right  to  steal  merely  because  ha  is  hungry ;  nor  haH  the 
Southern  Railway  a  right  to  do  an  unlawful  net  simply  because 
It  needs  revenue.  The  8tate  of  its  rt!venueH  has  a  bearing  upon 
the  lawfulness  of  the  act,  but  is  not  conclusive. 

Railway  managers  are  prone  to  assume  that,  in  the  adjust- 
ment of  their  rates,  only  the  interest  of  their  own  properties 
must  be  considered.  Mr.  Culp  was  asked  wliat  weight  be  gave 
to  the  interest  of  the  city  of  Danviile,  to  its  proximity  to  Lynch- 
burg, to  the  fact  that  it  was  a  competitor  of  Lynchburg,  and 
liis  reply  in  effect  was,  none.  This  is  neither  just  nor  lawful. 
Railways  am  public  servants  and  subject  to  public  contml.  In 
the  exercise  of  that  control  the  public  has  enacted  that  they 
ehalt  not  unduly  discriminate  in  favor  of  one  locality  against  an- 
other, and  that  they  shall  not  charge  more  for  the  short  than  for 
the  long  haid  under  similar  cirrumstaneca  and  condilions.  The 
Supreme  Court  has  declared  that  in  determining  what  are  sim- 
ilar circumst-ances  and  conditions,  and  what  is  undue  discrimi- 
nation, reference  must  be  had  to  the  interest  of  all  parties,  not 
merely  the  railway.  After  considering  all  the  circumstances  and 
conditions  in  the  present  case  we  liave  sustained  the  complaint 
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01  the  citj  of  Danville,  and  have  indicated  in  a  general  vay 
those  changes  in  rates  which  should  be  made.  IE  upon  an 
actual  trial,  In  good  faith*  the  effect  of  those  changea  u[K)n  the 
revenue  of  the  Southern  Railway  should  prove  to  be  more  seri- 
ous than  aiiticipattfd,  we  might  modify  the  opinion  already  ex- 
presjjed,  but  there  ia  nothing  in  the  testimony  presented  upon, 
this  motion  for  rehearing  which  leads  us  to  do  so  now,  and  th«^' 
motion  is  denied. 

No  order  will  be  made  until  December  31,  1900.  If  the 
Southern  Railway  signifies  by  tliat  time  its  disposition  to  en- 
deavor to  make  tliis  readjustment,  such  further  time  will  be 
allowed  as  may  be  reasonably  necessary.  Otherwise  an  order 
will  then  issue  in  the  premiaea. 


TRANSCONTINENTAL  FREIGHT  RATES 
The  St.  Loms  Bcsixess  Men's  Leaoce  Case* 


PaouTV,  CoTRmismjier : 

The  Busiuess  Meu's  League  of  St.  Louis,  the  complainant 
in  tbis  jii-ocoeding,  is  an  incorpoiut«d  body  whuM  meml>crship 
represente  some  two  lliousaud  persons,  fimis  and  eoiporationg 
engaged  in  buaiiieas  iu  St.  Louis  and  that  vicinity.  The  com- 
plaint is  that  the  defendant  carriers  unjustly  discriminate  by 
their  tariff  rates  against  St.  Louis  and  other  johljiug  houses  of 
the  middle  weat,  and  it  is  alleged  Uiat  this  dij»criiiiination  is 
effected  in  the  following  ways  : 

I.  By  making  a  lower  rata  to  rujifigjCoast  temtinalB  than 
to  points  upon  the  coast  which  are  farther  east,  and  through 
which  traffic  must  pass  in  reaching  the  terminal  points. 

Q.  By  making  a  blanket  rate  from  all  territory  east  of  the 
Miasourt  river  to  Pacific  Coiist  destinations. 

8.  By  undue  and  unreasonable  differences  between  car-load 
and  less  than  car-load  rates,  by  an  unjust  system  of  varied 
commodity  rates,  and  by  unreasonably  refusing  to  permit  ship- 
ment of  mixed  car  loads.  •  •  •  •  • 

The  complaint  puts  in  fesue  the  system  of  rate  making  be- 
tween the  territory  east  of  the  Missnuri  river  and  Pacific  Coast 
points ;  and  in  order  to  understand  the  questions  raised  it  is 
necessary  to  state  briefly  what  that  system  is.  Only  west-bound 
rates  are  involved. 

Certain  points  upon  the  Pacific  Coast,  of  which  Los  Ange- 
les, San  Francisco  and  Portland  may  be  taken  as  illustratire 

•DMiddd  November  1".  IMS.  IntorstAU)  CommcK*  HeporW,  Vol.  IX,  pp. 
318-373.  la  editine.  tho  iMiniH.canoemitig  nlxe<d  car  loaiU  as  vmUu  detaUs  of 
cost  of  Imi  tbso  car-load  service  taw  btwn  omltiftt  for  Blmplfflcntlon. 
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examples,  are  designated  as  '*  Pacific  Coaet  terminals,"  and  n 
to  these  points  are  known  as  **  terminal  rates."  Tbere  are  **  ier- 
minal  claati  ratest"  the  western  classification  being  need.  There 
are  also  *•  terminal  commoclily  rates,"  anil  the  great  bulk  of  the 
tnffic  mores  under  such  latter  rates^  over  two  thousand  articles 
being  named.  Both  cltua  and  commodity  terminal  rates  are  the 
same  from  a  given  eastern  ]>oiat  to  all  Pacific  Coast  terminals. 

Stations  upon  the  direct  line  by  which  traffic  from  the  east 
reaches  a  terminal  arc  called  "  intermediate  "  points-  Rates  to 
such  paints  are  made  by  adding  to  the  terminal  rate  the  local 
rate  from  tlie  tenuiiuU  back  to  such  intermediate  point,  whether 
the  rate  in  question  be  class  or  commodity.  Thus.  Keno>  Ne* 
Tado,  is  upon  the  main  line  of  the  Central  Pacific,  155  milesi 
east  of  Sacramento,  California,  a  terminal.  The  terminal  rate 
OR  zinc  slab  from  Chicago  to  Sacramento  is,  C.  h.  (Car  Load) 
MO  ;  I4.  C.  L.  (I^ss  than  Car  I^ad)  $1.10.  The  local  rate  from 
Sacramento  to  Heno  i.s  C.  L.  $.78,  I^.  C.  L.  $.87.  making  the 
rate  from  Chicago  to  Reno,  C.  h.  *1.58.  L.  G.  L.  *1.98. 

Class  rates  are  named  to  intermediate  po'mts  which  serve  as 
maxima  to  Uioite  potnt4  ;  (.«.,  when  the  intermediate  rate  is  less 
than  the  terminal  plus  the  local  back,  the  lower  rate  prevails. 
As  an  illustration  of  this  we  may  take  the  rate  on  sheet  zinc 
from  Chicago  to  lieno.  The-  terminal  rate  is  higher  than  ou 
zinc  slab,  being  C.  L.  j<1.25  and  L.  C.  L.  $1.75.  Adding  the 
loL-al  back  from  Sacramento  we  have  a  rate  of  C.  L.  $2.08 ; 
L.  C.  L.  $2.02.  But  sheet  zinc  in  less  than  ear  load^t  under  the 
wcHtem  clissilli^ittion  is  -Ith  class,  and  in  car  loads  5th  class; 
the  intermediate  class  rates  from  Chic^o  to  Reno  arc  4th  class, 
#2.10  and  Sth  class  ^1.85.  Thiae  rates  apply  aa  maxima,  and 
therefore  the  rate  on  sheet  zinc  from  Chicago  to  Ueno  is  C.  I« 
91.85  and  L.  C.  L.  $2.10.  The  rate  on  zinc  slab,  which  takes 
the  same  classification  as  sheet  zinc,  but  a  lower  terminal  rate, 
is  made  by  the  combination,  wliile  that  ou  slteet  ziitc  is  limited 
by  the  Intermediate  class  rate.  There  are  also  a  few  intermedi- 
ate commodity  rates  which  apply  as  maxima,  and  hiive  tho  same 
effect  in  establishing  tho  point  to  which  the  combinaiiou  of  the 
terminal  and  local  buck  will  apply. 
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It  will  be  seen  that  iinder  this  system  of  rate  making  the  nte 
upon  the  Piicitic  Coast  increases  a^i  we  proceed  farther  eut,  or 
US  the  distance  decreases,  until  limited  by  the  intermediate  class 
or  commodity  rate.  Rates  are  uniformly  higher  at  the  nearer 
intermediate  point  through  which  the  traflic  passes  tbaii  at  the 
more  distant  terminal.  ... 

The  complaint  also  attacked  the  metliod  of  rate  makiDg  from 
territorj'  east  of  the  Missouri  river  to  the  Pacific  Coast,  and  this 
point  waa  earnestly  preKsed  by  tliu  complainants.  At  the  pres- 
ent time  these  rates  are  tniide  upon  what  is  known  as  the  lilan- 
kt^t  system ;  that  is,  I'ates  from  all  that  territory  are  the  same. 
The  first-cla-ss  rate  for  instance  from  St.  Louis  to  San  Franciaco 
is  IJS  per  hundred  pounds  and  the  same  rate  obtains  from  New 
York.  .  .  .  Commodity  rates  follow  the  same  rule,  and  in  general 
it  may  be  stated  that ...  all  common  points  east  of  the  Mis- 
souri river  take  the  same  rate  to  Pacific  Coast  teiTninals,  and  to 
those  points  which  btise  upon  Pacific  Coast  terminals.  This  so- 
called  hlanket  system  of  rate  making  is  vigorously  attacked  by 
the  complainants,  who  insist  that  what  are  termed  '^  graded ''  rates 
should  obtain ;  tliat  is,  that  the  rate  should  increase  toward  the 
Atlantic  seaboard ;  and  as  one  teaaon  for  this,  it  is  asserted  that 
such  graded  rates  were  until  recently  in  effect. 

There  Is  no  means  of  determining  exactly  what  these  rates 
were  previous  to  1887,  when  carriers  were  first  required  hy  law 
to  publish  and  file  their  tarifTa.  An  examination  of  the  first 
Uanscontinental  tariff  filed  with  the  Commission  shows  that 
gra&ed  rates  were  then  in  effect.  By  that  tariff  the  first-class 
iat«  was,  from  the  Missouri  river  i£<4,  from  the  Mississippi 
S4.50,  from  Chicago  points  $4.70;  wliile  east  of  Chicago  rates 
were  apparently  made  by  oombination  upon  Chicago.  This 
tariff  seems  to  have  been  in  the  nature  of  im  experiment,  and 
very  frequent  changes  were  made  Itetween  that  date  and  Janu- 
ary 1,  1889,  when  a  tariff  was  put  into  effeet  which  continued 
substantially  tlie  same,  so  far  at  least  as  these  gradations  were 
concerned,  down  to  1894.  By  this  tariff  the  following  differ- 
entials or  grades  were  made:  from  the  Missouri  to  the  Missis- 
sippi 20  cents ;  from  the  Mississippi  to  Chicago  20  cents  -,  from 
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Chicago  to  Cincinnati  6  cents  ;  from  Cincinnati  to  Pittsburg 
cento;  and  from  Pittflburg  to  New  York  20  cents.    Under  Wesi 
bound  Tariff  No.  T  1»  effoctive  April  11,  1893,  which  continued 
in  eifect  until  the  rate  war  of  1804,  tlie  Brstrclass  rate 
as  follows:  from  the  Missouri  HiverfS;  from  the  Mississip 
$3.20 ;  from  Chicago  $3.40;  from  Cincinnati  $3.45 ;  from  Pitts- 
burg ♦S.SO,  and  from  New  York  $3.70.    The  same  princtpl 
was  applied  to  commodity  rates.  .  .  .    Previous  to  1894 
principle  of  graded  rates  was  uniformly  recogpized  in  trHuscou- 
tinentat  tariffs. 

In  the  beginning  of  that  year,  owing  to  conditions  which 
will  be  hereafter  deUiled,'  a  transcontinental  rate  war  occurred 
which  lusted  actively  for  two  years,  and  the  effects  of  which 
continued  for  some  time  afterwards.  One  of  the  first  results 
this  disturbance  was  to  abolish  the  graded  rate ;  first  as  far  east! 
as  Chic-ago,  and  later  all  the  way  to  the  Atlantic  coast.  Under 
tlie  tariff  of  June  2o,  189H,  which  is  said  to  have  restored  trans- 
continental rates  to  a  normal  condition,  this  blanket  system 
was  retained. 

Th»  contention  of  the  complainants  in  this  respect  is  in  favor 
of  tlie  middle  west  as  against  the  Atlantic  seaboard.  Since  St. 
Louis  is  more  thiin  one  thousand  miles  nearer  San  Francisco 
than  New  York  its  business  interests  insist  that  it  ought  to  be 
given  the  advantage  of  that  difference  in  distance.  The  defend- 
ants justify  the  present  tariff  upon  the  ground  of  water  com- 
petition, and  the  facts  bearing  upon  that  issue  will  be  stated 
later.  Ko  particular  industry  is  complaining.  The  testimony 
tended  to  show  and  we  find  that  since  1894,  when  graded  rates 
were  first  abolished  and  tlie  blanket  system  put  in  effect,  the 
middle  west  has  been  steadily  gaining  in  its  sales  upon  the  Por 
cific  Coast  in  comparisoa  with  the  Atlantic  seaboard.  Pacific 
Coast  jobbers  now  buy  much  more  cvtonsively  in  the  middle 
west  than  they  did  five  or  ten  years  ago.  Middle  west  jobbers 
sell  more  upon  the  Pacific  Coast  than  they  did  formerly.  It 
was  said  that  at  least  60  per  cent  of  the  goods  consumed  upon 
the  Pacific  Coast,  which  originate  in  tlie  east,  came  from  points 
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west  of  Buffalo  and  Pittsburg.  This  gain  of  the  middle  west 
in  Pacific  Coast  business  seems  to  bo  due  mainly  to  tho  increase 
*of  manufacturing  in  that  section,  and  in  a  measure  to  the  fact 
that  middle  west  jobbers  and  manufacturers  have  worked  Pauilic 
Coast  teniloi-}'  with  more  vigor  and  persisteuce  than  Iheir  east- 
em  com peti tore.  It  will  be  obtierved,  moreover,  in  Lite  subse* 
quent  statement  o£  the  case,  that  freight  rates  from  1894  to  1898 
were  such  as  to  stimulate  busincsB  from  the  middle  west;  and 
it  should  be  still  further  noted  that  while  the  'terminal  rate 
is  blanketed  from  the  Missouri  river,  the  •' intermediate '*  class 
rates  xn  all  cases,  and  intermediate  commodity  rates  in  many 
instAnces,  are  still  graded.  The  iirst-clatis  intermediate  rate  to 
California  points  under  the  present  tanff  is:  from  the  Missouri 
river  t8.50.  from  the  Miasiasippi  *3.70,  from  Chicago  ^'6.90; 
while  from  points  east  of  Chicago  the  rate  seems  to  be  made  by 
a  combination  upon  Chicago.  The  effect  of  tliis  is  to  give  the 
Missouri  river  an  ailvantage  over  the  MissisBippi  and  Chicago 
in  all  territory  covered  by  the  intermediate  rate,  and  to  virtually 
prohibit  business  from  points  east  of  Chicago  in  that  territory. 

The  most  serious  complaint  is  addressed  to  the  alleged  dis- 
crimination against  eastern  jobbers  in  favor  of  Pacific  Coast 
jobbers.  By  eastern  jobbers  are  now  meant  all  those  located 
east  of  the  Missouri  river,  although  it  does  not  appear  that 
any  considerable  business  is  transacted  by  jobbing  houses  east 
of  Chicago.  The  tariff  complained  of  is  that  of  June  26,  1898, 
and  the  above  discriminalioa  is  alleged  to  be  effected  by  making 
too  wide  a  difYcrcncc  tictwccn  car  loads  and  less  tlian  car  loads, 
and  by  applying  a  scheme  of  varied  commodity  rates  which 
prevents  the  shipping  of  different  articles  of  a  similar  charac- 
ter in  tlie  same  package,  and  the  combining  of  similar  articles 
in  car  loatls. 

It  is  very  dilBcult  to  state  in  a  comprehensire  way  the  extent 
of  the  difference  in  rates  applicable  to  car-load  and  less  than  car- 
load shipments.  The  western  classification  places  many  articles 
in  the  4th  class  when  shipped  in  less  than  car  loads,  and  in  the 
5th  class  when  shipped  in  car  loads.  The  difference  between  4th 
and  5th  class  rates  is  30  cents  from  the  Missouri 
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cents  from  the  Mississippi  river  and  points  east.  It  h&a  already 
l)Gcn  stated  that  the  i;rcat  bulk  of  transcontinental  traflio  moves 
upon  commodity  mtcs.  An  examination  of  the  wetii-bound  com- 
modity tariff  shows  that  2211*  articlea  bo  move,  of  which  922 
have  both  car-load  and  less  than  car-liuid  rates ;  835  take  the  same 
rate  both  car-load  and  less  tlian  car-load,  while  462  are  provided 
with  car-load  rates  only.  Of  the  922  articles  taking  both  car-load 
and  lesa  than  car-load  rates,  the  differential  is  in  very  many  iji- 
stances  50  cents  per  100  pounds.  There  are  152  instaucee  in 
which  that  difference  is  loss  and  29  in  which  it  is  greater  than 
SO  oents.  In  case  of  the  402  articles  which  take  only  a  car-load 
commodity  rate,  any  less  tiian  car-loud  movement  is  under  the 
cliuw  rate,  and  this  produces  a  differential  which  is  very  much 
greater,  Xming  in  some  instances  more  than  5^3.00,  in  almost  no 
instance  less  than  ^1.00  per  100  povinds,  and  making  aless  than 
car-load  rate,  which  is  in  almost  eveiy  instance  more  than  double 
the  car-load  rate.  It  was  said  by  several  witnesses  for  the  com- 
plainants tliat  the  differential  would  average  60  cents  per  100 
pounds.  This  was  probably  intended  to  refer  to  the  traffic  in 
which  the  witness  was  interested,  and  it  seems  probable  that,  as 
applied  to  the  transportation  involved  in  this  proceeding,  thai 
may  be  a  fair  average.  .  .  . 

It  is  much  more  important  to  undei-stand  the  manner  in  which 
these  differentials  discriminate  against  the  eastern  wholesaler, 
and  the  extent  of  tjiat  discrimination. 

The  great  hulk  of  manufactured  nrticlcs  consumed  npon  th« 
Pacific  Coaat  is  pro<luccd  in  the  east.  Whether  these  commodi- 
ties are  wholesaled  by  the  Pacific  Coast  jobber  or  by  the  middle 
west  jobber  the  shipment  is  ordinarily  in  car  loads  from  the 
fautory  to  the  warehouse  uf  the  jobber  and  In  less  than  car  loads 
from  tlienoQ  to  the  retailer.  Of  rail  shipments  from  eastern 
factories  by  Pacific  Coast  jobbers  at  least  90  per  cent  goes  In 
car-load  lots  and  a  considemblc  portion  of  tho  l>alance  are  emer- 
gency orders  which  require  quick  deliveiy.  Upon  the  other 
hand,  testimony  showed  that  the  eastern  jobber  could  distribute 
to  the  retailer  in  car  loads  only  to  a  very  limited  extent.  When 
it  is  remembered  that  the  warehouse  of  the  Pacific  Const  jobber 
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is  located  at  a  terminal  point,  and  that  the  rate  from  the  east 
to  the  inluriiiecliaU;  [xiint  is  inaJe  by  iiddliig'  the  Icca)  from  this 
terminal  point  back  to  the  intermediate  pointy  it  will  be  seen 
that  the  wholesaler  upon  the  Pacific  Coast  has  the  advantage  o{ 
the  wholesaler  in  the  cast  by  the  difference  between  the  car-load 
id  leas  than  car-load  rate.  Tliis  advantage  is  important  just 
tn  proportion  as  the  value  of  the  goods  per  hundred  pounds* 
or  more  properly  the  moi^gin  of  proUt  per  hundred  pound»,  it> 
greater  or  less. 

A  concrete  illustration  will  make  this  clear,  and  for  that  pur- 
pose we  nmy  take  bur  iron.  The  rate  on  this  commodity  fro^i 
the  east  to  Pacitio  Coast  terminals  is  C.  L.  75  cents,  L.  C.  h. 
#1.2o.  Assume  now  aome  intermediate  point  to  which  the  local 
rate  from  tlic  t<:rnnnal  is  ."lO  cents  L.  C  L.  Tlie  Pacific  Coast 
jobber  pays  in  freight  upon  a  hundred  pounds  of  iron  delivered 
to  the  retailer  at  that  point  75  cents  to  his  warehouse  and  60 
cents  local,  in  all,  #1-26  ;  while  liis  eastern  competitor  pays  on 
the  L.  C.  L.  shipment  from  his  warehouse  $1.75.  This  gives 
the  Pacific  Coast  jobljer  a  clear  advantage  of  50  cents  in  the 
freight  rate  at  all  points  which  base  upon  the  terminal  point. 
The  testimony  of  the  complainivnts  tended  to  show,  nor  was  it 
denied  by  the  defendants,  that  the  profit  to  the  johlurT  in  the 
handling  of  bar  iran  is  1c»s  than  50  centa  (ter  hundred  pounds. 
Unless.  therefoi'B,  there  Ire  some  eompeusating  advantage  to  the 

stem  jobber  he  ia  by  this  differential  prohibited  from  whole- 
lling  this  commodity  to  retailers  upon  the  Pacific  Coast  when 
his  shipment  from  the  cast  is  in  lesiS  than  car  loads.    *         * 

What  is  true  of  bar  iron  is  also  true  of  most  classes  of  heavy 
hardware,  so  called,  which  include  most  Itinds  of  manufactured 
iron  io  its  simpler  forms,  as  sheet  iron,  corrugated  iron,  nails, 
pipe,  horseshoes  and  in  general  any  fornvof  hanlwarc  where  the 
cost  of  manufacture  has  not  added  ver^'  materially  to  the  price 
of  the  raw  material.  It  also  appeared  that  the  some  thing  was 
true  of  some  of  the  more  bulky  articles  among  dings  and  medi- 
cines, paints  and  oils,  stationary  supplies,  wagtm  material, 
plumljcra'  supplies  and  some  other  lincw.  with  respect  to  which 
the  differential  ofteu  oxoe<  kijproximated  the 
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profit  per  hundred  pounds  to  the  wholesaler.  The  testimony  of 
retailers  upon  the  Pacific  Coast  was  to  the  effect  that  after  the 
putting  in  of  the  tariff  of  June  25,  1898,  tiiey  were  unable  to 
buy  many  of  the  lieavier  articles  from  eastern  jobbers.  W« 
think  it  appears,  and  we  find,  that  with  respect  to  many  of  the 
mure  bulky  articles  above  named  the  differential  is  prohibitire 
against  the  eju>teni  wholesaler. 

While,  however,  this  iii  true  of  many  heavier  articles,  it  is  not 
true  of  the  greater  number  of  commodities  in  which  the  eastern 
wholesaler  deals.  In  case  of  the  higher  priced  commodities  the 
profit  per  hundred  pounds  is  much  greater  than  the  differential. 
When  the  tariff  complained  of  took  effect  the  Simmons  Hard- 
ware Company  determined  to  equalize  the  disadvantage  which 
its  customers  incurred  by  making  a  freight  allowance  of  50  cents 
per  hundred  pounds.  At  drst  this  aUowaoce  was  paid  upon 
all  articles,  but  it  soon  becatne  evident  that  there  wore  certain 
articles  which,  including  the  freight  allowance,  were  handled  at 
actual  loss,  and  tliat  company  very  soon  ceased  to  pay  freight 
allowances  upon  these  conmiodities.  The  vico  president  tcstifiod 
that  these  commodities  were  the  fifteen  following:  Shot,  bar 
letul,  grindstones,  nails,  wire,  rope,  anvils,  sheet  zinc,  sheet  eteel, 
huraeshces,  sheet  iron,  sUiples,  wire  staples,  small  chains.  Except 
so  far  na  these  articles  can  be  shipped  in  car  loads,  cither  straight 
or  combined,  they  cannot  l>e  wholesaled  from  the  cast  upon  the 
Pacific  Coa.<(t.  It  was  claimed  that  these  heavier  articles  were 
usually  staple  commodities,  and  that  the  inability  to  handle 
them  was  a  serious  handicap  upon  the  eastern  jobber,  since  the 
retailer  preferred  to  patronize  that  concern  which  could  supply 
all  his  wants. 

The  jobbing  business  of  the  Pacific  Coast  is  transacted  under 
peculiar  conditions.  As  already  said,  the  supplies  of  the  jobber 
are  almost  entirely  drawn  from  the  east  and  middle  west.  Job- 
bing houses  are  situated  mainly  upon  the  coast,  and  these  sup- 
plies are  therefore  taken  to  the  coast  and  from  thence  sent  hack 
into  the  interior.  Owing  to  the  method  by  which  rates  a», 
made,  it  necessarily  follows  that  the  territory  to  which  the  coast 
jobber  can  distribute  is  limited.    It  has  been  seen  that  thei 
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*'  intermediate  "  VAte:  limit*  the  territory  within  which  the  i-aU)  to 
intermedmte  points  is  made  by  building  up  upon  the  tenuiual 
rate,  and  it  is  evident  that  as  soon  aa  this  limit  is  passed  going 
towards  the  east  the  Pacitic  Coast  Jobber  is  at  a  disadvantage  in 
the  freight  rate.  This  limit  is  not  the  same  with  respect  to  all 
commodities.  lu  case  of  sheet  zinc,  as  we  have  already  seen*  it 
is  but  155  miles,  while  in  some  few  instances  the  combination 
extends  back  from  the  coast  a  thousand  miles,  possibly  farther. 
Nor  does  the  line  of  demarcation  so  fixed  exactly  correspond 
with  the  actual  business  limit,  since  the  jobber  can  only  operate 
in  territory*  acceasible  to  most  of  the  articles  in  which  he  deals. 
The  distance  towards  the  east  which  is  oi>en  to  the  jobber  upon 
the  Pacific  Coast  varies  somewhat  in  different  lines  of  merchan- 
dise, but  generally  speaking  it  is  about  the  115th  meridian, 
some  three  or  four  hundred  miles  from  the  coast.  It  vf&a 
claimed  by  the  defendants,  and  not  seriously  denied  by  the 
cuniptaiuants,  tliat  eai^t  of  this  line  the  territory  was  exclusively 
occupied  by  the  eastern  wholesaler,  except  in  case  of  some  few 
articles  originating  upon  the  Pacific  Coast, 

This  scheme  of  rate  making  also  limits  the  territory  of  the 
individual  jobber  upon  the  Pacific  Coast  north  and  south  aa 
well  aa  east.  Rates  from  ea9t4>m  origiqating  points  are  the 
same  to  all  terminals.  Rates  to  interior  points  are  made  by 
adding  the  local  rate  to  the  nearest  terminal.  It  follows  there- 
fore that  the  joblier  located  nt  some  terminal  point  like  San 
Francisco,  as  he  goes  north  or  south,  very  soon  enters  the 
territory  of  some  other  tenninal  point,  like  Portland  or  Los 
Angeles,  in  which  bis  local  rate  is  greater  Uian  that  of  his 
competitor  located  at  such  terminal.  The  effect  is  to  di-aw  a 
series  of  circles  with  each  terminal  point  as  a  center  within 
the  circumference  of  which  the  jobber  located  at  the  terminal 
point  has  the  advantage  of  all  otliers. 

Not  only  does  this  confine  the  territory  within  which  a  par- 
ticular Pacific  Coast  jobber  can  compete  upon  even  terms  with 
some  other  Pacific  Coast  joblwr,  but  it  also  limits  the  territory 
north  and  south  within  which  the  Pacific  Coast  jobber  has  the 
advantage  o£  his  eastern  competitor.    Less  than  car-load  rates 


414 


RAILWAY  PKOIILEMS 


fi-yiu  tlie  east  are  the  Ranio  to  interior  points  no  matter  upon 
what  terminal  a  [mrticular  point  may  base,  and  it  soon  happens, 
therefore,  tliat  the  less  than  car-knul  rate  to  such  point  is  lower 
than  the  mte  arrived  at  by  combining  the  cax-luad  rate  to  the 
terminal  point  and  the  local  rate  from  that  point.  Take  San 
Francisco  as  an  eiample.  Nominally,  rates  to  San  Francisco 
are  the  same  as  to  other  Pacific  Coast  terminals.  Uwing  to  iU 
superior  shipping  facilities  as  a  seaport  it  probably  enjoys  some 
actual  advantage  in  the  matter  of  the  rate.  When,  however,  tlie 
jobber  attempts  to  distribute  from  San  Francisco,  he  finda  all 
around  hiin  lenuinal  points  through  wbicli  he  must  operate, 
MaryHville  distant  upon  the  north  142  miles,  Sacramento  upon 
the  east  E)0  miles,  Stockton  to  the  southeast  103  miles  and  San 
Jos6  to  the  south  50  miles.  Now,  the  rate  to  almost  any  inte- 
rior point  nutifide  tins  cordon  of  terminals  is  made  by  adding 
the  local  from  these  point*,  while  the  San  Fmnciaco  jobbermust 
pay  the  locnl  from  San  Francisco  itself.  This  operates  to  mate- 
rially decrease  the  advantage  which  tlie  San  Francisco  wholfr 
saler  would  otherwise  fxissess.  But  still  further,  if  he  attempts 
to  go  farther  north  he  very  soon  reaches  territor)*  where  the 
rate  bases  upon  Portland  and  where  his  combined  car-load  and 
less  than  ear-load  is  higher  than  the  less  than  car-load  rate  from 
St.  Louts.  So  if  he  attempts  to  proceed  south  he  speedily  coues 
to  a  point  where  the  rato  bases  ujion  Los  Angeles  and  where  the 
combined  rate  is  in  favor  of  the  tniddlo  west  joblwr.  Canned 
goods  were  frequently  referred  to  in  tlie  tt'stimony.  Taking 
this  commodity  as  an  illustration,  we  find  that  the  car-load  rote 
to  San  Francisco  plus  the  local  rate  to  Ashland,  Ore.,  a  distance 
of  431  mUcs,  is  ii«2.08,  while  the  direct  I-.  C.  L.  mte  from  the 
Missouri  river,  ha.sing  on  Portland,  is  #2.00.  At  Mojave,  Cali- 
fornia, 389  miles  southeast,  the  combined  car-load  and  less  than 
car-load  rate  of  the  San  Francisco  jobber  is  ij^l-Sl,  as  against  % 
direct  L.  C.  L.  rate  from  the  Missouri  river  of  $1.99. 

These  illuslrationa  serve  to  show  Imw.  while  this  scbeuie  of  ntte 
making  favors  the  Pacific  Coast  jobber  as  a  class,  it  limits  the 
territ^jry  of  the  individual  Paci6c  Coast  jobber  lioth  as  against 
his  oompetitor  upon  the  cotist  and  as  against  liis  competitor 
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in  the  east  While  it  appears  that  San  Francisco  jobbers  do 
business  over  the  whole  Pacific  Coast,  it  is  done  at  a  serious 
disadvantage  beyond  the  limits  of  a  comparatively  narrow 
sphere  ;  indeed,  one  witness  in  bebaU  of  the  complainants  eK- 
pressed  the  opinion  that  the  territory  of  the  wholesaler  upon 
the  coast  was  so  Dari'ow  that  there  was  really  no  excuse  for 
bis  existence. 

The  territory  of  joblierB  cast  of  the  Missouri  is  of  course 
limited  against  one  another.  It  is  not  ninlerial  here  to  discuss 
the  extent  nf  that  tiniitjition,  8ince  we  are  considering  the  com- 
petition betwL-ei)  uistern  jobbers  as  a  whole  and  those  upon  the 
Pacific  Coast.  The  fact  that  the  rate  from  the  ^\-arehouse  of 
every  wholesaler  in  the  middle  west  to  the  store  of  each  retailer 
up<jn  the  coast  is  the  same,  gives  him  an  advantage  over  tfae 
individual  PaciQc  Coast  jobber  outside  the  immediate  "sphere" 
of  the  latter,  which  in  a  measure  offsets  the  decided  advant^e 
of  the  Pacific  Coast  jobber  within  that  sphere. 

The  effect  of  thus  circumscribing  the  territory  of  tlie  Pacific 
Coa»t  jobber  is  to  render  the  volnine  of  his  business  compara- 
tively small.  That  of  all  the  houses  with  which  be  competes 
in  the  east  is  much  more  extensive.  The  two  concerns  most 
prominent  in  the  prosecution  of  this  proceeding  were  the  Sim- 
mons Hardware  Company  of  St.  Louis  and  Hibbard,  Spencer, 
Bartlett  &  Co.  of  Chicago;  of  which  the  former  does  business 
in  all  portions  of  the  United  States  except  New  Kngland,  while 
tb©  representative  of  the  latter  testified  that  the  operation  of  his 
house  viR&  only  limited  by  the  confines  of  the  earth.  Jobbers 
ujHjn  the  Pacific  Cotist  ciim^estly  insisted  that  Uicse  great  estab- 
lishments were  not  dependent  upon  that  territory  for  any  con- 
siderable part  of  their  business,  and  that  they  used  it  as  surplus 
territory  in  which  they  could  afford  to  operate  at  a  very  small 
margin  of  profit,  It  also  appoa«'d  Itiiit  owing  to  tbo  distance  at 
which  these  houses  upon  the  Pacific  Coast  were  located  from 
their  base  of  supply,  the  amount  of  stock  carried  was  very 
large  in  proportion  to  the  volume  of  business  done :  and  that 
the  expense  of  transacting  that  business  was  greater  than  ia 
tlie  east. 
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CertAin  articles  are  produced  upon  the  Pacific  Coast,  aiid  cer- 
tain others  are  imported  from  Europe  and  from  eastern  Asia, 
while  still  others  manufaiitured  in  the  eastern  portioD  of  the 
United  States  are  sold  at  a  delivered  price.  With  respect  to  all 
these  the  FaciBc  Coast  jobber  has  the  advantage  of  his  eastern 
rival.  But  it  did  not  nt  all  definitely  appear  what  the  extent  of 
that  advantage  might  be.  We  arc  inclined  to  think  that  if  the 
Pacific  Coast  Joblier  liad  no  advantage  in  the  freight  rate  at 
which  he  could  bring  his  merchandise  from  points  of  produo- 
tiun  and  distribute  it  to  points  of  consumption,  he  would  find 
it  extremely  difficult  to  hold  bis  own. 

The  principal  ctmteiition  of  the  Pacific  Coast  johbers  is  that 
their  location  entitles  them  to  such  an  advantage.  The  con- 
trolling factor  in  that  location  is  the  possihiHty  of  bringing  in 
goods  from  the  Atlantic  scabofird  and  foreign  countries  by  water. 
The  effect  of  water  competition  is  also  the  defense  largely 
relied  upon  by  the  carriers  in  justification  of  their  tariffs,  and 
the  facts  in  reference  to  it  as  applicable  to  each  may  be  stated 
together. 

Several  of  the  jobbing  houses  whose  representatives  testified 
in  this  proceeding  were  established  at  Sacramento  and  San 
Friuiciscc  a  half  century  ago.  At  that  time  the  only  means 
available  for  the  transportation  of  mcrchaDdisn  fmm  the  Atlan- 
tic seaboard  tu  their  warehonses  was  by  sailing  vessel  around 
Cape  Horn,  or  t-hrough  the  Straits  of  Magellan.  In  1864  the 
Panama  railroad  was  constructed.  By  this  route  freight  i>aa8es 
from  New  York  to  Colon  by  ship,  from  Colon  to  Panama,  a 
distance  of  fifty  miles,  by  rail,  and  from  Panama  to  San  Fran- 
ci.*«co  by  water.  Upon  this  route  steamers  have  been  used  in- 
stead of  sailing  vessels,  the  distance  is  much  shorter,  the  time 
much  quicker,  the  certainty  of  arrival  much  greater,  and  gen- 
erally the  advantages  offered  are  much  suiwrior  to  those  by 
sail  around  South  America.  It  has  from  the  first  transacted 
a  considerable  amount  of  business  between  the  two  coasts. 

The  first  transcontinental  line  of  railroad  was  the  Central 
Pacific  in  connection  with  the  Union  Pacific,  and  was  opened 
for  business  in  1869.    This  line  at  once  began  to  compete  for 


transcontinental  freight,  M-itb  no  great  amount  o(  success  at 
first,  it  succeeded  in  carrying  a  portion  of  the  higher  cLosb 
merchaniiise,  but  the  great  bulk  nf  all  commodities  continiiei) 
to  move  by  water  or  by  tlic  Panama  route.  It  was  estimated 
that  as  lat«  as  187H  not  over  25  per  cent  of  the  total  tonnage 
moved  into  Califoniia  by  rail.  In  that  year,  for  the  purpose 
of  obtaining  a  larger  share  of  this  traffic,  the  rail  line  inaugu- 
rated what  was  known  fts  the  special  contract  system  involving 
a  contract  between  the  railway  and  each  individual  shippei-,  by 
which  the  merchant  agreed  to  patronize  the  railway  exclusively, 
in  consideraliou  whereof  the  railway  made  certain  special  rat«s 
of  freight. .  .  .  This  system  was  not  ixipular  at  the  outset,  but 
before  long  every  important  jobbing  house  in  San  Francisco, 
with  one  exception,  had  made  a  conttact  of  this  kind.  The 
effect  was  to  very  much  increase  the  rail  tonnage.  It  acoms 
pmliahlc  .  .  .  that  in  1884  when  this  plan  finally  went  out  of 
vogue,  the  percentage  of  rail  tonnage  had  risen  from  25  percent 
to  between  fJO  and  T5  per  cent. 

In  1881  the  Atchison,  Topeica  &■  Santa  F^  Railway  was  built 
to  a  connection  with  the  Southern  Pacific  at  Demiug,  and  in 
1882  the  Texas  &  Paciljc  connected  with  the  same  line  at  El 
Paso.  In  1883  the  Southern  Paciljc  route  from  New  Orleans 
was  opened,  and  the  same  year  saw  the  completion  of  the  liio 
Grande  Western  and  the  extension  of  the  Santa  ¥6  to  Mojave. 
In  the  nortliwest  the  Norlbem  Pacific  was  ofwnod  for  traflic 
that  year,  and  the  completion  of  tlie  Oregon  Short  Line  the 
following  year  gave  the  Union  Pacific  an  entrance  into  Port- 
land. The  multiplication  of  these  transcontinental  routes  pro- 
duced a  corresponding  diversity  of  interest,  .  .  .  tlio  contract 
system  was  abandoned  Wcause  the  various  lines  could  not  agree 
among  themselves  upon  tlie  division  of  business  aad  the  main* 
teuance  of  rat«s.  To  obviate  this  embarrassment  the  Tiatiscon- 
tineutal  Association  was  organized,  having  for  its  purpose  a 
pooling  distribution  of  tninscontinental  traHie,  or  earnings,  and 
the  fixing  and  maintaining  of  tram^continentid  tariffs.    *        " 

When  the  Central  Pacific  and  Union  Pacific  began  business 
as  Uie  first  transcontinental  railway  line  they  found  in  the 
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Panama  route  their  luosl  troubksome  competitor.  For  the  piu^ 
pose  of  controlliiig  Ihis  cuuipeUtion  these  two  liiieji  and  their  con* 
nnetions  in  1871  entered  into  a  contract  with  the  Pacific  Mail 
Steitniship  Company,  which  then  did  the  ocean  carrying  hy  the 
Panamii  route  hoth  from  New  York  to  Colon  and  from  Panama 
to  San  Francisco,  by  which  the  railways  leased  and  paid  tor  tlie 
entire  space  in  the  steanmhips  of  the  Pacific  Mail  Company 
which  was  devoted  to  California  business.  Under  tliis  contract 
the  steamship  company  disposed  of  this  space  according  to  the 
direction  of  the  railways,  naming  such  rates,  making  such  reg- 
ulations and  generally  ao  conducting  with  respect  to  traffic  as 
they  directed.  The  policy  of  the  railways  was  to  ofiset  the  Pan- 
ama route  against  the  clipper  tihips.  This  contract  was  taken 
over  hy  the  Transcontinental  AsBuciatioii  when  it  wn^  formed* 
and  it  continued  in  effect  with  some  slight  intemiptionu  from 
1871  until  December  81,  1892.  .  .  . 

Previous  to  this  time  there  had  been  in  force  a  cnntmot  be- 
tween the  Pacific  Mail  Steamship  (^omjiany  and  the  Panama  Rail- 
road Company  under  which  the  steamship  compiny  acquired  the 
exclusive  use  of  the  Panama  railway  for  business  moving  between 
the  Atlantic  and  Pacific  Coasts.  That  contract  expired  about 
thia  same  time,  and  the  Pacific  Mail  declined  to  renew  it  upon 
the  original  terms  in  view  of  the  expiration  of  its  own  contract 
with  the  tranflcontinental  railways.  Id  consequence  the  Panuma 
RailLX)ad  Company  put  on  a  line  of  steamers  of  it»  own  between 
New  Voi-k  and  Colon  known  as  the  Columbia  Steamship  Com- 
pany. Meantime  the  merchanta  of  Kan  Franci»<co  had  become  dis- 
satisfied with  the  tn;atment  which  they  were  i-eceiving  fnini  the 
railways.  They  knew  of  the  existence  of  contracts  Itetween 
the  transcontinental  lines  and  the  Panama  route,  and  regarded 
the  whole  arrangement  in  the  light  of  a  monopoly  which  extorted 
unreasonable  rates  and  imposed  unreasonable  conditions.  Learn- 
ing that  the  contract  between  the  Panama  Hailroad  and  the  Pacific 
Mail  was  about  to  expire  they  proposed  to  put  on  a  line  of  steam- 
ships between  San  Franciaco  and  Panama,  thus  making,  in  con- 
nectioD  with  the  Panuma  Railroad  and  its  own  st«aiiishipe,  an 
independent  line  from  Kew  York  to  San  Frauuisco.    In  the, 
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execution  of  this  plan  the  North  Am«ricftn  Navigation  rompanj 
was  organized  by  the  tuerchants  of  San  Francisco. 

This  route  began  operations  in  the  year  1893,  and  attenipted 
from  the  first  to  maintain  a  differential  upon  traflic  moving  be- 
tween the  Atlantic  and  Pacific  Coasts  which  would  deprive  the 
railroads  of  a  considerable  aharti  of  the  biusiness  previously  tian- 
dled  by  them.  The  result  wan  a  luu^t  bitter  and  reckless  rate 
war  during  which  there  was  an  utler  denioniIi7.ation  of  rates  luid 
rate  conditions.  The  San  Francisco  jobbem  were  upon  the  side 
of  the  ocean,  and  not  only  were  rates  abnormally  reilnccd.  hut 
differentials  wore  abolished,  the  right  to  ship  in  mixed  car  loads 
was  extended,  eveiy  inducement  was  held  out  to  the  jobber  of 
the  middle  west  to  invade  the  territory  of  the  Pacific  Coast. 
The  North  American  Navig-ation  Company  only  operated  about 
one  year,  but  ita  vessels  were  taken  over  by  the  Panama  Com- 
pany and  tbe  com])etitiou  itself  continued  in  full  force  until  the 
end  of  the  year  1895. 

This  episode  had  been  an  expensive  one  for  all  parties  con- 
cerned. It  is  in  testimony  that  the  merchants  had  put  into  the 
North  American  Navigation  Company  §350,000,  which  was 
entirely  lost :  and  tJieir  indirect  loss  must  have  been  greater 
still.  They  had  seen  their  territory  diminish,  tbuir  profits  grow 
less,  their  business  decrease  under  the  competition  which  had 
been  fostered  by  rail  rates  from  tbe  east.  The  situation  was  not 
more  sfttisfactorj'  to  the  railways  for  they  had  sacrificed  millions 
of  dollars  in  revenue  and  were  still  receiving  what  they  regarded 
as  abnormally  low  rates.  Both  parties  were  tlierefore  anxious  for 
some  sort  of  an  accommodation.  Itepresentatives  of  tbe  trans- 
continental  lines  upon  the  coast  were  instructed  to  mollify  as 
far  as  possible  Pacific  Coast  shippers  and  the  ship|>er8  iu  their 
turn  seem  to  have  been  anxious  to  meet  this  advance.  In  1897 
a  communication  was  addressed  to  the  railways  by  the  jobbing 
interests  upon  the  Pacific  Coast  stating  in  sulistance  tliat  rates 
ought  to  be  readjusted  in  the  interest  of  the  coast  jobber;  that 
more  rigid  inspection  rules  should  he  enforced  preventing  their 
coropetitont  in  the  middle  west  fix^m  obtaining  fraudulent  rates; 
and  intimating  that  if  this  was  dune  tliey  would  not  object  to 


420 


RAILWAY  PRORLEMS 


an  advance  in  rates  and  would  find  it  for  their  interest  largely 
to  place  Hhipmeiits  witli  railroads.  .  .  .  Tlie  result  o(  this  con- 
ference waB  the  uiriff  of  June  '25,  1898,  which  is  attacked  in 
this  proceeding. 

The  jobbers  of  the  middle  west  vehemently  insisteil  that  in 
this  tariff  they  had  not  i-eceived  proper  consideration,  and  a  sub- 
sequent meeting  was  held  at  St.  Paul  in  May,  1899,  at  which 
tht)  matt«r  was  again  gone  into  by  the  parties  la  interest,  with 
the  result  that  the  Crreat  Northern  and  the  Northern  Pacific 
companitis  modified  in  certain  essential  respecta  the  tariff  of  the 
previous  June  by  a  suppleinent  taking  effect  May  1,  1899,  and 
known  in  this  oase  as  the  Kt.  Paul  Supplement.  This  supple- 
ment reduced  in  some  instances  the  differentials  between  car 
loads  and  less  than  car  loads,  and  modified  the  vm-icd  commodity 
rates  in  the  hardware  schedule,  and  perhaps  in  some  others. 

The  coniplaiuanta  insist  that  the  tariff  of  June  25,  1898,  wag 
the  result  of  an  agi-eemeiit  between  the  railways  and  the  jobbers 
of  the  Pacific  Coast  that  tariffs  should  be  adjusted  in  their  favor, 
and  that  they  in  cousidenitiou  would  patronize  the  rail  instead 
of  the  water ;  and  that  the  effect  of  that  agreement  lias  been  to 
hugely  destroy  effective  coiupetition  by  water. 

From  1871  until  January  1.  1893,  ihe  Panama  route  was 
absolutely  controlled  with  respect  to  f'acific  Coa^t  husinees  in 
the  United  States  by  transcontinental  lines,  and  there  was  dur- 
ing that  period  no  competition  with  that  line.  For  some  years 
afterwards  that  competition  was  extremely  active.  It  appears 
that  finally  the  Pacific  Mail  became  the  steamer  part  of  the  line 
from  Panama  to  San  Francisco,  while  the  Columbia  Steamship 
Company  continued  to  form  the  link  between  New  York  and 
Colon.  To-day  the  agent  of  the  Panama  Company  in  New  York 
makes  the  west-bound  rates  while  the  agent  of  the  Pacific  Mail 
at  San  Francisco  controls  the  east-bound  shipments.  The  tariCfs 
west-bouud  are  based  upon  the  corresponding  tariffs  of  the  rail 
lines,  being  20  per  cent  less  on  car  loads  and  30  per  cent  less  on 
less  than  car  loads.  This  apparently  gives  that  route  substan- 
tially the  full  capacity  of  its  steamers  in  trafTic.  .  .  .  While  the 
testimony  in  this  case  fails  to  show  any  contract  or  underatnnding 
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through  which  competition  by  tho  Panama  route  is  limitpd  it 
can  hanlty  ho  said  Uiat  at  the  present  timo  that  line  affords 
much  actual  conipetiliori  between  the  coasts. 

With  rt>8i>ect  to  competition  by  the  all  ocean  route  the  matter 
has  all  along  stood  entirely  otherwise.  At  first  this  was  the  only 
means  of  transportation  for  merchandise.  As  late  as  1878  prob- 
iftblj  75  per  cent  of  the  entire  tonnage  came  in  by  sail.  In  1884 
this  percentage  had  very  much  fallen,  but  still  equaled  25  per 
cent.  Since  then  there  has  been  a  further  decline,  the  tesliuiuiiy 
showing  that  for  the  laet  ten  years  not  more  than  10  to  16  per 
cent  has  arrived  in  this  way.  Itut  there  is  nothing  in  the  case 
to  show  thnt  any  agreement  has  ever  subsisted  between  rail  lines 
and  the  route  around  South  America  as  to  any  division  of  traffic, 
or  any  establishment  of  rates. 

The  principal  witness  as  to  the  present  state  of  water  com- 
petition by  all  ocean  routes  was  Mr.  Jackson,  representative  of 
Flint,  Dearborn  &  Co.,  of  New  York,  managers  of  the  principal 
line  of  clipper  ships  between  the  Atlantic  and  Pacific  Coasts.  .  .  . 
From  bis  testimony  it  appeared  that  during  the  year  1898  there 
were  shipped  f  lom  New  York  to  California,  mainly  San  Francisco, 
by  sailing  vessels  about  34,000  tons,  and  from  Philadelpliia  about 
6000  tons.  Substantially  the  same  tonnage  had  been  forwarded 
the  previous  year,  1897.  It  alsn  appeared  that  some  other  vessels 
were  engaged  in  the  same  business  between  Philadelphia  and 
San  Francisco,  and  perhaps  between  New  York  and  Pacific  Coast 
points,  ^'o^nerly  the  tonnage  canied  by  these  lines  had 'been 
much  greater  than  it  was  in  those  years.  For  some  years  pre- 
vious to  1890  it  had  varied  from  50,000  to  100,000  tons  per 
'Vmum.  The  rate  war  Avhich  broke  out  in  1894  diverted  the  ton- 
!nage  from  sail  to  rail,  and  the  effect  of  this  was  continued  after 
the  close  of  those  rate  disturbances  by  the  Spanish  u'ar,  which 
rendered  rates  of  insurance  high  and  ships  scarce.  The  outlook 
for  the  future  was,  however,  said  to  be  more  promising. 

Mr.  Jackson  .  .  .was  also  the  treasurer  of  the  American- 
Hawaiian  Steamship  Company,  a  corporation  organized  for  the 
purpose  of  owuing  and  operating  a  line  of  steamere  between  New 
York,  San  Francisco  and  Hawaii  via  the  Straits  of  Magellan.   He 
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first  testiJied  ia  November,  1899,  antl  at  that  time  this  company 
luul  placed  ordera  for  four  aUnMuvm  uf  80OO  toim  each  to  be  uued 
in  this  service.  It  was  said  that  those  steamships  ^vculd  carry, 
licside  the  nei^essarv  coal,  7500  tons  of  freight,  and  would  make 
the  run  from  New  York  to  Sail  Francisco  in  about  60  days.  It 
was  expected  that  each  flteamer  would  niEiko  two  trijis  iwr  year, 
thus  atTortiiiig  a  t-apaoity  of  60.000  tons  weat-bouud  which  it 
was  believed  could  easily  be  obtained. 

Subsequently,  in  December,  1900,  Mr.  Jackaon  again  testified, 
and  then  stated  that  two  of  the  steamers  above  referred  to  had 
already  been  delivered  and  put  into  service ;  that  the  two  others 
refeiTed  to  in  his  former  testimony  would  soon  bo  ready  for 
delivery,  and  that  Ida  company  had  within  tho  year  contracted 
for  tliree  lai'gor  KtoanicvA  for  this  same  service  with  a  capacity  of 
15,000  tons  each.  He  stated  that  this  would  give  a  total  carry- 
ing capacity  west-bound  of  about  126.000  tons  per  aiinutn.  .  .  . 

Almost  every  article  which  moves  from  the  east  to  the  I'aciBc 
Coast  has  been  at  times  octimlly  carried  by  ocean.  A  list  of  tho 
articlcK  tranaported  during-  tho  year  1898  was  introduced  and 
it  embraced  nearly  every  article  t>f  merchandise.  The  territory 
from  which  thi:*  route  draws  its  freight  ie  mostly  that  in  the 
immediate  vicinity  of  New  York.  Shipuienta  have  been  taken 
fi-om  as  far  went  as  Chicago,  and  even  St.  Louis,  but  this  is  of 
rare  occurrence.  The  great  bulk  of  its  traHic  is  from  points  east 
of  Buffalo  and  Pittsburg. 

In'  the  making  of  rates  by  ocean  no  distinction  as  such  is  ob- 
served between  car-load  and  less  than  car-load  lots.  Mr,  .lack- 
son  testified  that  aliout  three  fourths  of  the  toiuiage  forwaiiled 
by  him  was  in  lota  exceeiling  80,000  pounds  ami  one  fourth  in 
lotA  less  than  that  figure;  the  range  of  the  smaller  lots  being  from 
1000  to  20,000  pounds.  While  there  is  no  less  than  car-load 
rate  as  such  the  amount  chflrgod  per  hundred  pounds  for  smaller 
quantities  is  greater  than  that  charged  for  larger  quantities, 
the  difference  being  from  10  to  30  cents  per  hundred  pounds. 
Everything  depends,  however,  upon  the  quantity  offered  for  ship- 
ntent  and  the  state  of  the  ship's  contracts  for  the  freight.  La:^ 
quantities  are  often  taken  at  rery  low  figures.    We  are  inclined 
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to  think  that  the  ordinary  difference  made  hy  water  between 
car  loads  and  less  than  oar  loads,  while  not  a  fixed  sum,  in  con- 
siderably less  than  the  difference  prescribed  by  the  tariff  of 
June  25,  180S,  upon  i-ail  shipments. 

The  witness  objected  lo  stating^  the  exact  rates  at  which  mer- 
chandise had  been  carried  by  his  line,  but  did  give  some  illustra- 
tive examples;  nmonfj  others  the  following,  in  connection  with 
which  the  mil  rate  is  also  given  : 


Wat£k  Kate 

lUtL  B>tK 

L.  C,  L. 

C.L. 

Hardwood  lumber     .    . 

S&to4Qf 
4(1  to  4hf 
40  to  42/ 

I.W 
1.90 

2.3) 

•  -78 

.76 

.76 

1-30 

.75 

It  must  bo  mmomlMsred  that  a  M-aler  rate  of  a  certain  number 
of  cents  per  hundred  pounds  is  by  no  means  equivalent  in  value 
to  the  shipper  (o  a  rail  rate  of  the  same  amount.  Several  things 
must  be  taken  into  aeouunt  in  determining  the  relative  desini- 
bility  of  the  two  rates.  The  item  of  marine  insurance  is  im- 
portantt  and  Mr.  Jackson  stated  that  thia  was  by  hi.s  nailing 
vesseLs  al>out  1.^  per  cent  of  the  value  of  the  commodity  ;  the 
time  oci^upied  in  tran.«iit  and  the  consequent  loss  upon  the  invests 
nient  is  an  Item  of  consequence,  the  ordinary  run  fi-om  San  Fran- 
cisco being  in  the  Ticioity  of  135  days.  In  addition  to  this  is  the 
liability  to  damage  by  salt  water  in  case  of  imuiy  articles  as  well 
OS  the  delay  and  uncertainty  incident  upon  tliiit  means  of  trans- 
portation. No  witness  was  prepared  to  state  what  rate  by  ocean 
was  equivalent  to  a  rate  of  $1  hy  rail ;  indeed  the  witnesses 
Rccmed  to  agree  that  it  would  be  impossible  to  answer  tliat  ques- 
tion definitely  since  its  answer  must  depend  upon  the  commodity 
transported.  One  witness  said  that  after  everything  had  I»een 
taken  into  account  he  would  still  pay  the  railways  on  most  com- 
modities a  rate  o  per  cent  higher  than  that  by  water. 
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A  portion  of  the  disadvantages  attending  transportation  by 
water  will  be  largely  obviated  through  the  use  of  steamere  in 
place  of  sailing  ves8els.  As  just  stated  tlie  ordinary  time  by 
sail  from  New  York  to  San  Francisco  is  estimated  at  135  days, 
but  the  time  actually  cousumed  oft^n  greatly  exceeds  this,  some- 
times being  as  much  as  a  whole  year.  This  uncertainty  as  to 
date  of  arrival  has  been  a  serious  objection  to  that  method  of 
carriage.  The  steamer  is  expected  to  make  the  run  around 
South  America  in  60  days,  and  its  arrival  can  probacy  be 
counted  upon  witli  more  exactness  than  arrivals  by  rad.  The 
item  of  insurance  will  also  be  much  less  with  steamers  than 
with  sailing  vessels  as  will  the  loss  ou  the  investmeut  during  the 
period  of  trarittit.  It  was  said  that  tvitU  a  ciuial  across  the 
Isthmus  of  I'anama  the  trip  from  New  York  by  the  steamers  now 
ordered  could  be  made  in  about  20  days,  and  that  doubtless  if 
such  a  canal  were  cousti'ucted  faster  steamers  would  be  put  on 
which  would  make  tho  trip  iu  from  IT)  ti>  16  days.      •  • 

Ttie  carrier  nmst  meet  this  water  competition  munly  with 
the  car-load  rate.  Ninety  per  cent  uf  the  merchandise  brought 
from  the  east  to  the  Pacific  Coast  by  Pacific  Coast  jobbera  comes 
in  car-load  lota.  The  less  than  caMoad  shipments  are  often  in 
the  nature  of  emergency  orders  requiring  quick  delivery  and  not 
therefore  susceptible  of  ocean  carriage.  •  •  • 


Coneluaiona 

The  complaint  in  this  case  attacks  the  system  of  rate  making 
in  vogue  upon  the  Pacific  Coast.  What  that  system  is  appears 
in  the  findings  of  fact,  and  is  well  understood  by  all  persona 
having  an  elementary  knowledge  of  the  situation.  The  rate 
from  an  eastern  point  like  8t.  Lotitt;  is  lowest  to  the  so^alled 
'*  terminal  "  upon  tlic  coiist.  Going  east  from  the  terminal  point 
the  rate  incroaaea  until  limited  by  the  so-called  "  intermediate  " 
rate.  This  pwMluces  a  higher  rate  at  the  intermediate  point 
tiirough  which  the  traflic  pasael'to  the  terminal  point  and  coni- 
pels  the  St.  Louis  merchant,  although  nearer  in  distance,  to  pay 
more  for  the  transportation  of  bis  merchandise.   lie  Insists  that 


I 


I 


I 
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lis  rate  to  the  nearer  elation  ought  to  be  no  higher  than  to  the 
more  distant  point.        ■••••• 

The  comphiiiit  also  attacks  the  scheme  of  transcontinental  rate 
making  in  force  east  of  the  Missouri  river  as  applied  to  west- 
bound rates.  That  system  differs  radically  from  tlie  method 
followed  \ipon  the  Pacific  Coast.  While  upon  the  Pacific  Coast 
the  rate  is  lowest  to  the  teimiual  at  the  ocean  and  increaeea 
toward  the  iutertor,  in  tlie  east  the  rate  from  the  seaboai-d  does 
Dot  increase  as  we  proce(;d  inland,  hut  remains  the  same. 
This  produces  what  is  known  as  the  blanket  system  of  rates. 
The  firat-class  rate  from  New  Vork  to  San  Francisco  is  $3  and  the 
same  rote  applici^  from  8t.  Louis.  C'ommodity  rates  follow  the 
same  rule  so  that  generally  speaking  rates  both  class  and  com- 
modity to  Pacific  Coast  terminals  and  points  basing  upon  such 
terminals  are  the  same  from  all  points  east  of  the  Missouri  river. 
This  St.  Louis  declares  to  be  unjust ;  being  one  thousand  miles 
nearer  San  Francisco  than  New  York  it  insists  that  it  should  be 
given  the  benefit  of  that  advantage  in  distance. 

The  higher  rate  to  the  interior  point  in  California  is  justi- 
fied hy  tlio  carriei-s  upon  the  ground  of  water  competition,  the 
tlieory  being  this:  M'atcr  competition  between  New  York  and 
San  Francisco  establishes  a  cheaper  rate  than  could  reasonably 
be  exacted  from  the  rail  carrier.  Merchandise  at  New  York  can 
be  taken  by  water  to  .San  Francisco  at  the  low  water  rate  and 
thence  carried  by  rail  to  an  interior  point  for  the  water  rate 
from  New  York  to  Kan  Francisco  plus  the  local  rate  from  San 
Francisco  to  the  interior  point.  If  the  rail  earner  engages  in 
this  business  it  must  meet  tlie  rate  thus  established  by  water  at 
San  Francisco,  and  by  water  and  rail  at  the  interior  point.  It 
is  claimed  that  the  carrier  may  at  his  election  meet  this  compe- 
tition and  make  its  rates  accordingly.  It  may  therefore  cbaige 
to  the  interior  point  a  rate  higher  tlian  the  terminal  rate  by  tlie 
local  back,  until  a  point  is  reached  at  which  the  rate  so  formed 
ia  more  than  a  reasonable  rate.  This  right  upon  tlie  port  of 
the  rarrier  may  perhaps  be  subject  to  certain  qualifications 
and  limitations,  but  generally  speaking  this  is  the  theory 
upon  which  certain  rates  upon  the  Pacific  Coasts  which  havo 


426 


EAILWAY  PHOBLKMS 


b«eu  declai-ed  not  in  violation  of  the  Act  to  Hegulate  Commerce, 
are  ooa8trucU.-<I. 

Now  in  tbeuiy  the  couverse  of  this  proposition  would  be  tme 
when  applied  to  tlit-  point  of  origin  in  the  easl.  Water  traiis|K)r- 
tation  tixes  the  rato  fioiii  New  York  to  San  Knincisoo.  ritt»* 
burg  is  four  hundred  milt»  west  of  New  York.  A  commodity 
can  move  from  Pittsburg  to  Snn  Francisco  in  two  ways;  it  maj 
go  directly  by  rail,  oi"  it  umy  go  by  rail  from  PittBhui-g  to  Nei 
York  and  from  tlience  to  San  Fnuicisco  by  ship.  If  it  goes  by 
mil  and  ocean  manifestly  tlie  rate  should  be  higher  from  Pitta- 
burg  than  from  New  York,  although  Pittsbui^  is  nearer  San 
Francisco,  since  carriage  by  tliat  route  involves  the  rail  liaul 
from  Pittsburg  to  New  York.  ApjjljTng  this  principle  of  water 
competition  in  the  east  exactly  as  it  has  been,  applied  upon  the 
Pacific  CoiiKt,  rates  to  terminal  points  from  the  cuHt  would  l>e 
lowest  from  the  Atliuitiu  seabuaitl  and  would  gnulually  inct 
toward  the  interior  until  some  point  wiia  reached  at  which  the  mte'' 
so  coiwtructcd  equaled  a  reasonable  rate  by  the  direct  rail  route. 
If  that  theoT^'  of  rate  making  wliich  has  Iwen  sanctioned  by  the 
Courts  and  by  tho  Commission  in  some  casi^  were  applied  to 
this  territory  east  of  the  Missouri  river  the  rate  from  St.  Louis 
to  San  Francisco  would  be,  not  lower  than  that  from  New  York, 
as  the  complainants  insist,  but  higher,  unless  the  direct  rail  rate 
from  St.  Louis  to  San  Francisco  ought  reasonably  to  be  less  than 
the  rate  establiished  from  New  York  by  water  competition. 

That  the  same  system  is  not  in  force  in  Ixith  the  eitst  and  the 
west  is  due  to  differing  conditions  in  those  sections.  I'pon  the 
Paciiic  Coast  the  great  citiea  and  the  sti-ong  commercial  inter>- 
t»ts  are  locateil  at  the  seaboard.  There  are  no  interior  towns 
of  sullicient  strength  to  insist  upon  a  change  of  this  policj',  and 
■ppurently  there  never  can  be  so  long  as  the  present  system 
continues  in  force.  In  the  east  this  Is  otherwise.  Formerly 
manufacturing  was  mainly  done  upon  the  Atluntic  seaboard, 
but  to-<lay  great  cities  have  grown  up  and  groat  commeroii 
enterprises  have  developed  in  the  middle  wi-st,  and  thes 
demand  an  entrance  to  the  markets  of  the  Puuilio  Coast  u^ 
tones  wUich  caimut  be  disregarded. 
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Still  more  itiiportant  is  the  situation  nf  the  t'arriera  them* 
selves.  Those  HiieH  wliich  distribute  upon  \}\e  I'nciBc  Coast 
control  the  adjustment  of  nites  into  tli»t  section^  and  tlicir 
interests  are  united  to  maintain  the  present  systcni.  Indeed  it 
is  declared  that  to  reduce  intcnncdiate  rates  to  a  level  with 
terminal  rates  would  bankrupt  these  lines,  and  it  certainly 
would  have  a  most  serious  effect  \ipon  their  revenues.  In  tlie 
east  we  find  many  impoi-tant  systems  beginning  at  Uie  Miissourl 
river  or  in  the  middle  west.  It  is  fur  the  interest  of  these 
systems  tliat  troHic  should  originate  at  the  eastern  termini  of 
their  respective  lines.  Not  only  do  they  obtain  more  for  the 
tranttportntion  of  tiiillie  so  originating  ibnn  they  obtain  from 
their  division  upon  traffic  originating  farther  ea.<st,  but  they  also 
build  up  the  industries  of  that  locality  and  therefore  remove 
these  from  the  sphere  of  water  competition.  Moreover  the 
traffic  wliich  the  eastern  connections  of  the  transcontinental 
lines  carry  farther  east  is  insignificant  in  amount  and  in  revenue 
returned  in  comparison  with  the  whole  amimnt  of  their  traffic. 
From  these  various  causes  it  has  transpired  that  the  low  rate 
which  water  competition  establishes  from  New  York  has  been 
extended  to  alt  points  east  of  the  MJHBouri  river. 

The  CommlBsion  in  a  very  recent  case  1ms  examined  and 
passed  upon  this  same  question.  Kmdel  et  al.  v.  At-c/mmi, 
Toprkn  .f-  Santa  ¥f  Raittratf  Co.  et  al.,  8  I.  C.  C.  Kcp.  fiOS. 

In  that  case  the  city  of  Denver  alleged  that  by  virtue  of  its 
location  it  was  entitled  to  a  lower  rate  to  Pacific  Coast  tenui- 
na!a  than  the  rate  from  pointji  on  the  Missouri  river  and  east. 
When  the  complaint  was  brought  motit  ratcB  were  higher  from 
Denver  than  from  the  Missouri  river.  'Hie  only  fact  upon 
which  Denver  based  that  claim  was  its  locatinn ;  being  one 
tliousand  miles  nearer  San  Francisco  than  Chicago,  and  nearly 
two  thousand  miles  nearer  San  Francisco  than  New  York,  it 
insisted  that  it  was  entitled  to  a  better  rate.  The  Commission 
held  that  this  did  not  necessarily  follow ;  that  while  Denver  wos 
nearer  in  geographical  miles  it  was  not  of  necessity  nearer  in 
tninspoTlation  viniis.  Tlie  actual  coat  of  transporting  merchan- 
dise from  New  York  to  San  Francisco  by  water  was  prolMibly 
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materially  less  than  the  cost  of  carrying  it  by  rail  from  Deaver 
to  San  Kruncisco.  We  said  that  If  these  carriers  ext«Dded  the 
low  water  rate  of  New  York  west  to  the  Misaoon  Hirer  they 
mast  carry  it  still  farther  to  Denver,  but  that  we  could  not 
affirm  upon  the  mere  score  of  distance  that  the  rale  from  Denver 
should  he  lower.  We  are  satisfied  with  the  disposition  of  that 
question  in  that  ease,  and  it  must  control  the  case  before  us. 

To  avoid  any  misapprehension  it  should  be  said  that  we  . . . 
do  not  decide  in  this  case  that  circumstances  and  conditioiu 
might  not  be  such  as  to  require  a  lower  rate  from  the  nearer 
point.  If  in  this  case  the  industries  of  Su  Louis  and  the  mid- 
dle west  showed  that  they  were,  by  this  adjustment  of  tarifb, 
excluded  from  the  markets  of  the  Pacific  Coast  their  complaint 
might  merit  different  conKideratiou.  But  such  is  not  the  fact; 
oo  the  contrary  it  appears  tiiat  in  receut  years  under  the  influ- 
ence of  this  nte  the  industries,  both  manufacturing  and  jobbing, 
of  the  middle  west  have  made  steady  gains  upon  the  Pacific 
Coast.  ToKlay,  of  aU  commodities  transported  into  tliat  terri- 
tory which  origiuat«  east  of  the  Missouri  It  is  estimated  that 
more  than  60  per  cent  is  from  points  west  of  Buffalo  and  Pitts- 
burg. The  only  grounds  upon  which  the  complainants  rest  in 
supiK>rt  of  this  contention  are  the  greater  proximity  of  the 
middle  west,  and  the  fart  that  these  graded  rates  were  formerly 
in  effect;  neither  of  which  entitle  them  to  the  relief  asked  for. 

It  should  also  be  ob^rved  that  nothing  in  this  decision  would 
in  any  way  interfere  with  the  right  of  the  transcontinental  lines 
to  put  in  effect,  if  they  saw  fit,  such  a  s>-btem  of  graded  rates 
ns  the  complainants  ask  (or.  Camera  may  or  may  not  at  their 
o|>ttQn  meet  the  low  water  rate  from  New  York.  It  is  for  the 
manifest  intereat  of  tliose  linee  beginning  at  ChicAgo  and  points 
west  to  maintain  lower  rat«s  from  there  than  from  the  sea- 
boanl,  and  if  in  tlie  future  sacii  rates  are  estaUished  they-  will 
not  be  in  violation  of  the  Act  to  Kegulat«  CommerY^. 

That  branch  of  the  i.-iNnplaint  most  dtscnssed  both  ta  testi- 
mony and  up*»n  the  argumrnt  was  the  allcsed  discrimtnation 
by  the  tariff  of  June  'j:>,  ISl^S,  sgminst  the  jobber  of  the  mid- 
dle wwk  in  (avor  of  th«  jtAiher  upon  the  Pacific  Co«et.    This 
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discriiniDatioii  is  accomplished,  according  to  the  coniplainants,  by 
too  wide  a  differential  between  car  loads  and  less  than  car  loads, 
by  the  application  of  improper  varied  commodity  rates  and  by 
the  refusal  to  permit  fihipmont  in  mixed  car  loads.  Of  these 
three  things  the  differentia!  wna  by  far  the  most  prominent. 

The  statement  of  facta  shows  that  most  traffic  from  the  east 
to  the  Paciiic  Coast  moves  upon  commodity  lates.  Of  tliese 
rates  nearly  one  liuK  uamu  fur  the  same  cuuuuodity  a  car-load 
and  less  than  car-load  rate;  abuut  oug  third  apply  in  any  quan- 
tity, making  nn  distinction  between  car  loads  and  less  than  car 
loadst  while  the  remaining  one  sixth  apply  to  car  loads  only, 
leaving  the  leas  than  car-load  shipments  to  move  under  the  class 
rate.  The  diflFercntinl  Iwtwecn  car  loads  and  less  than  car  loads 
is  all  the  way  from  nothing  to  vl.50  per  hundred  pounds,  per- 
haps in  instances  even  greater.  Many  of  tlie  differentials  are 
;tly  60  cents ;  the  complaint  alleges  that  this  is  the  average 
differential  and  the  case  fmds  that  this  is  approximately  true. 
Are  tliese  differentials  in  violation  of  the  Act  to  Itegulate  Com- 
merce? 

In  detemiiiiing  this  the  first  inquiry  is,  l]^'  what  standard 
Bhall  the  propriety  of  a  differential  between  car  loads  and  less 
than  car  luudu  be  e8tin]at<!<J?  The  coniplaiimnts  ui-ged  tliat  the 
differential  was  juatilied  largely  by  diffei'cnce  in  expense  of 
handling  traflio  at  tenninals,  and  that  this  difference  when 
ascertained  ought  to  constitute  the  difference  between  car  loads 
and  less  than  car  l^ads;  that  the  differentials  thus  arrived  at 
would  be  approximately  a  fixed  quantity,  not  varying  materially 
with  the  rate  or  with  the  distance.  Tliis  proposition  can  hardly 
be  assented  to.  It  really  assumes  tliat  tlie  proper  differential  uf 
determined  by  the  difference  in  the  cost  of  liandling  the  two 
kinds  of  traflic.  But  it  appears  from  the  statement  of  fact  that 
tilts  difference  in  expense  is  not  confined  to  terminal  points.  It 
costs  appreciably  mure  to  haul  less  than  car-load  busiiietta  than 
car-load.  If,  therefore,  the  reason  for  the  standard  suggested* 
I^  the  complainiints  is  a  valid  one.  the  differential  ought  to 
increase  with  the  distance,  and  therefore  ordinarily  with  the 
rate.  •.••..•• 
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III  nnlor  tn  uiKlcntULiid  the  cliiini  of  the  deFeiidaiits  it  is 
iiUDiiAiiury  I'll  hnvu  cloiirly  in  tiuikI  the  entire  sJtuatioQ.  Trafltc 
lrtUiN|Hirt4<«l  fntm  tiio  coat  to  the  Pacific  ('oast  at  tho  present 
ilino  Itt  (ntiitnillcd  oithor  by  johliors  in  the  mi(ldh>  wi>st  or  by 
jiditMtra  uiHiii  the  Psi'itio  Cuost.  The  middle  nvst  Job)jci-s  seud 
t)iciir  mt«rt>haiuliHO  almost  entirely  in  less  than  oai^toad  lots.  In 
thit  vt>rY  iiuttiro  of  UiA  cue  that  fn_Mj;ht  is  not  subject  to  ocean 
pniiipolitiitn,  tind  tho  CHfriet*  may  safely  disregard  such  compcti* 
Utm  ill  tb*t  nmkiii^  t^f  tlie«e  U'»s  tban  car-load  mtes  which  apply 
to  that  inui«i»^*rtrttion. 

T\w  Vnc'ifw  i\>aat  jubb«r  Qpoo  tbd  otber  hand  bringa  hla  sap- 
plivK  (nMii  tlu'  patit  to  hi«  wmrehouse  almost  entirely  in  Urge  loto. 
Il  i*  (ovtixl  thai  90  per  c«nt  of  hk  entire  rail  tnffic  moves  in  car 
kuiUa,  Of  tlw  nMsUBing  10  per  cent  a  ooandetaUe  part  is  in 
Um  Mttttv  of  rmvrgMaj  orient  wUdi  ic«|Bire  qoiek  delivery 
au\1  whivh  t.^vuld  not  therefuv  be  teaoBpoHed  bf  water.  In 
tH\Wr  tk«  oltuin  the  bttnnccs  of  the  IHwiSe  Coast  jobber  it  is  nee- 
Msary  that  tb»  rail  carrier  —ke  an  attneliTe  ear4oad  rate, 
lh»  W«*  Umoi  ctti4oad  batn;  of  cotparatiwiy  Kttla  importance. 
TVn  i»  acHtain  amouM«f  kai  tbaaearfaad  tcaSc  irluch  eao 
4m4  i|c««  im»t*  br  «*tcr«  as  tbs  stalsmeaiK  ol  aetaal  movemeatg 
ly  «li^N>*^  *^  ****  *'**  taiiftt  «f  A«  Paaama  rvvte  albov ;  bat 
Art  hri*  tftiu  «ar4aa4  baaiMis  i^  faom  cia  poiai 
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line  raakos  a  rate  which  will  not  jiennit  him  to  hring  traffic  hy 
rail  iind  do  business  aj^ainst  his  eastern  competitor  he  must  and 
he  will  turn  to  the  ocean  for  relief.  This  may  be  disastrous  to 
him ;  it  proved  to  be  so  when  tn«I  ;  but  it  is  even  more  disas- 
trous to  tlie  railway.  For  the  purpose  therefore  of  muiulaiiiing 
[leace,  and  at  the  same  time  obtaining  a  large  part  of  tlte  busi- 
u&m  vi  the  Pacific  Coast  johber,  the  raih-oud  aims  to  maintaiD 
a.  dififBreutial  which  will  enable  that  jobber  to  do  business. 

Vie  have  next  to  consider  Uie  Jnttfrest  of  the  wliolesaler  upon 
the  coast  and  in  the  middle  west,  and  it  is  really  the  eonflictiiig 
claima  of  these  parties  which  lie  at  the  bottom  of  this  contro- 
versy. The  jobber  upon  the  Pacific  Const  insists  that  he  rests 
under  certain  disadvantages  in  comparison  with  his  eastern  rival 
which  render  it  extremely  <lifticult  for  him  to  maintain  himself 
without  aomo  advantage  in  the  freight  rate,  and  that  his  nat- 
ural advantage  of  location  entitles  him  to  this  preference.  The 
alleged  disadvantages  have  been  fully  stated  in  the  lindings  of 
fnot.  They  mainly  spring  from  the  limited  temtoiy*  to  which 
his  operations  me  necesHarily  confined.  Owing  to  the  adjust- 
nieiil  of  freight  mtes  he  cannot  npemte  in  any  event  more  than 
about  three  hundred  miles  to  tbo  caxt,  and  the  same  distance 
north  or  simlh  brings  Inni  to  »  point  wheru  1>oth  his  eastern  rival 
and  his  local  competitor  have  an  advantage  in  the  nite.  The 
field  wluch  is  open  to  him  is  narrow,  estimated  in  square  miles, 
and  even  narrower  when  estimated  by  the  jKipulntion  which  ho 
can  reach.  From  this  it  results  that  the  volume  of  his  sales  is 
small  and  the  expense  of  ti-ausacting  bxisiness  large  in  propor* 
tion ;  still  further  his  location  and  the  manner  in  which  he  ob- 
tains l)is  supplies  force  him  to  carry  a  disproportionately  large 
stock.  The  Pacific  Coast  jobber  6nds  it  extremely  dillicuU  to 
maintain  himself  against  his  eastern  rival  without  some  advan- 
tage in  tlie  transportation  chaige,  and  we  ha\'e  seen  that  his 
location  upon  the  seaboard  by  oi)ening  two  avenues  of  commu- 
nication gives  him  a  certain  advantage  in  this  n-spect. 

Most  of  the  limitations  under  which  the  jobber  upon  the 
Pacific  Caast  work.s  do  not  attach  to  the  jobber  in  the  middle 
west  who  is  competing  upon  the  Pacific  Coast.    His  territory 
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is  extensive  and  the  volume  of  hU  sales  large.  He  goes  east  to 
New  England,  south  to  the  Gulf  of  Mexico,  north  to  the  Do- 
mioiou  line,  west  1700  juiUs,  and  whether  ho  does  or  does  doi 
cover  this  narrow  strip  wesi  of  the  llGth  meridian  in  no  way 
affects  his  general  prosperity  or  his  continued  existence.  This 
is  true  not  of  every  jobber  in  the  middle  west  but  of  tliose  great 
houses  in  whose  interest  thi.s  complaint  is  prosecuted. 

The  controversy  has  been  cimdut-ied  by  the  railways  and  the 
two  seta  of  wholesalers  alreatly  referred  to,  hut  it  must  not 
be  decided  with  reference  to  their  necessities  or  desires  slone. 
There  ia  another  interest  seldom  represented  n]>on  these  hear> 
ings,  but  always  to  be  considered  by  this  Commission,  and  that 
is  tho  consumer.  Ho  adjustment  of  rates  made  in  the  interest 
of  carriers  or  of  wiiolcsalers  sliould  Ixt  [lenuitted  if  it  antago* 
nizes  unduly  Uie  public  welfare.  Considering  the  question  be- 
fore us  as  an  eeuiiuinic  problem  two  things  should  be  secured. 
First,  these  commodities  should  he  hrouglit  to  the  consumer  at 
tlie  least  possible  expense.  Second,  in  both  transportation  and 
distribution  unfettered  competition  should  be  maintained,  there- 
by securing  to  th*;  eonsumer  tlie  bcnofiLs  to  which  he  is  entitled. 

The  greater  part  of  the  supplies  consumed  upon  the  Pacific 
Coast  originate  twenty-five  hundred  miles  from  the  point  of  con- 
sumption, and  these  supplies  should  be  trunsported  that  twenty- 
five  hundred  miles  in  the  cheapest  manner.  Waste  is  alvays 
expensive ;  if  the  railway's  are  required  to  carr}'  this  merchandise 
in  an  extravagant  manner  that  extravagance  is  finally  borne 
by  the  public.  We  have  seen  that  tlie  actual  cost  of  handling 
this  Iraflic  in  less  than  car  loads  in  50  per  cent  greater  than  tlie 
cost  of  handling  car  loads.  It  seems  probable,  therefore,  that 
the  cheapest  way  in  which  these  supplies  can  be  taken  acnm 
the  continent  and  distributed  to  the  consumer  is  by  transporting 
them  in  solid  car  loads  from  the  factory  to  the  warehouse  upon 
the  Pacific  Coast  and  thenco  distributing  to  the  retailer  in  les» 
than  car  loads,  although  the  effect  of  this  may  be  somewhat 
diminished  by  the  back  haul  from  tlie  wholesaler  to  the  interior 
point  which  is  not  performed  to  tlie  same  extent  wher*  goods 
are  sent  across  the  continent  in  less  than  car-load  shipments 
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directly  to  the  store  of  the  retailer.  It  would  in  our  opinion  be 
unfortunate  from  an  economic  standpoint  to  establish  a  condi- 
tion which  would  require  distribution  entirely  or  mainly  in  less 
than  car-load  lots  from  the  middle  west 

It  is  urged  however  that  this  tariff  iu  e£fect  stifles  competi- 
tion, thereby  increafiing  tlie  price  to  the  consumer.  It  is  alleged 
that  this  is  done  in  two  ways,  first,  by  discouraging  water  com- 
petition and  thereby  permitting  the  maintenance  of  too  high  a 
rate,  second,  by  restricting  the  market  in  which  the  retailer  can 
buy,  thus  increasing  the  price  to  him  and  his  customer. 

The  rate  war  of  1894  originated  in  the  desire  of  the  mer- 
chants of  San  Francisco  to  obtain  a  lower  freight  rate.  The 
means  which  they  employed  was  ocean  transportation,  and  in 
that  contest  the  jobber  of  the  Pacific  Coast  was  upon  the  side 
■  of  the  ocean.  As  a  matter  of  retaliation  rail  lines  gave  to  the 
eastern  jobber  every  facility  for  entering  Pacific  Coast  terri- 
tory. Not  only  was  the  general  level  of  rates  reduced  but  dif- 
ferentials were  abolished  and  the  privilege  of  mixing  shipmentB 
increased.  ^ 

The  result  as  has  been  noted  in  the  statement  of  facts  was 
disastrous  to  both  parties.  The  San  Francisco  jobber  lust  iu 
territory  and  in  profits;  the  railways  suffered  severely  in  the 
diminution  of  revenues.  At  the  expiration  of  three  years  both 
parties  were  anxious  for  relief  and  were  seeking  some  ground 
of  compromise.  This  was  tho  genesis  of  the  meetings  nt  Del 
Monte  and  Milwaukee,  and  it  was  to  effectuate  this  purpose 
that  the  tariff  of  June  25,  1898,  was  promulgated.  The  rail- 
way desired  to  retain  its  business  at  higher  rates;  the  jobber 
upon  the  coast  desired  to  ittaiu  his  territory  and  increase  bis 
profits.  There  can  be  no  doubt  that  the  railwa}-s  understood 
that  the  jobbers  would  patronize  their  lines  at  the  higher  rate, 
and  that  the  jobbere  liad  given  them  so  to  understand.  There 
was  no  definite  agreement  of  this  sort,  noUiing  like  that  involved 
in  the  old  special  contract  system.  It  was  rather  a  result  grow- 
ing out  of  the  mutual  interest  of  both  parties. 

The  practical  interpretation  of  this  understanding  has  been 
to  enable  the  railways  to  retain  just  about  the  same  proportion 
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of  traflRc  at  materially  better  nitcs.  The  tounage  brought  ftom 
the  Atlantic  to  the  Pacitii;  (^oaat  since  June  25,  1898,  has  not 
differed  greatly  from  that  of  two  or  three  years  before.  It 
ouglit  perhaps  to  have  incrcoBed,  for  tlic  Spanish  war  had  dealt 
this  traffic  a  severe  blow  both  by  increasing  tlie  rat«8  of  iusur- 
aace  and  by  decreasing  the  supply  of  ships,  aod  with  the  cIom 
of  that  war  this  traffic  might  be  expected  to  recover.  Clearly  it 
is  likely  to  do  so  in  the  future.  The  tonnage  moving  during  the 
present  year  will  pmlmbly  greatly  surpasti  that  of  the  lost  six 
or  seven  years  and  within  two  years  to  come  will  be  greater  tlian 
at  any  timo  since  1880.  We  lind  a  t]is[>osition  upon  the  part 
of  the  coast  jobbers  to  patronize  the  r>ccan  whenever  a  rate  is 
offored  which  is  decidedly  advantageous.  It  ratwt  be  remem- 
bered that  the  effect  of  the  rate  war  of  1894  was  to  depress 
ocean  as  well  as  rail  rates. 

Rail  lines  could  not  probably  increase  their  car-load  rates, 
and  if  we  were  to  order  a  reduction  of  these  dilTerentJals  that 
would  result  in  a  reduction  of  the  less  than  car-load  rate.  An- 
other result  would  be  to  compel  the  coast  jobber  to  seek  cheaper 
means  of  transportation  which  might  finally  lead  to  a  further 
reduction  of  the  car-load  rate  and  to  the  same  disturbances  wliicfa 
have  provioiialy  occurred.  We  have  already  said  tliat  the  rea- 
8f)nabLeiieas  of  the  1i-hh  than  car-load  rules  considered  by  thcm- 
Btilves  is  not  questioned.  <  )ug)it  we  then  to  order  this  reduction? 
If  the  effect  of  the  present  larifT.  owing  to  any  understanding 
between  the  rail  lines  and  the  coast  jobbers,  was  to  extinguish 
or  seriously  cripple  ocean  competition  it  would  be  onr  plain  duty 
to  interfere;  but  in  fact  this  competition  seems  to  be  in  a  pros- 
perous state.  If  the  effect  were  to  maintain  a  scale  of  rates 
unreasonably  high,  our  duty  would  be  e<)uaUy  plain;  but  there 
is  no  suggestion  that  this  is  true  of  the  present  terminal  rates. 
We  are  not  unmindful  of  the  fact  that  a  reduction  in  the  ter- 
minal rate  works  a  corresponding  reduction  at  all  points  which 
bnise  upon  that  rate ;  nor  do  we  overlook  the  fact,  althongh  there 
is  no  mention  of  it  in  this  case,  that  the  earnings  of  transcon- 
tinental lines  indicate  that  some  reduction  in  their  rates  might 
properly  be  made ;  hut  we  are  of  the  opinion  that  if  any  sach 
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Tcdnction  is  to  take  place  it  shoiilil  bo  in  Uie  high  and  discrim- 
inating intermediate  rate  rather  than  in  the  already  extremely 
low  terminal  charge.  Competition  is  not  healthy  when  it  be- 
comes destructive  to  the  competing  parties.  It  was  said  upon 
the  argument  that  this  present  adjui^tnient  provided  a  state  of 
"  equilibrium  *'  under  which  both  the  rail  and  the  water,  the  east 
and  tlie  west  could  fairly  compete.  So  far  as  the  testimony 
shows  we  are  inclined  to  tbiuk  that  this  is  ti'ue  of  competition 
by  water. 

It  is  said  that  this  tariff  is  unlawful  because  it  excludes  the 
joblMr  of  the  middle  west  from  this  territory,  gives  to  the  whole- 
saler upon  the  Pacific  CooBt  a  monopoly,  restricts  the  market 
in  which  the  retailer  can  buy  and  thereby  enhances  the  price  to 
the  consumer.  The  territory  of  the  Pacific  Coast  jobber  is  ex- 
tremely limited,  and  be  is  inclined  to  insist  that  he  should  be 
left  in  the  peaoeable  possession  of  that  temtory;  that  the  job- 
ber of  the  middle  west  whose  territory  extends  a  thousand  miles 
to  the  east  and  seventeen  hundred  miles  to  the  west  ought  not 
to  covet  the  narrow  strip  whith  lies  beyond  the  115th  meridian. 
We  do  not  accede  altogether  to  this  view.  The  adjustment  of 
rotes  u|)On  the  Pacific  Coiist  is  such  that  it  confines  the  local 
jobber  to  certain  spheres  making  them  almost  omnipotent  within 
those  sjiheres;  and  for  this  reason  competition  from  the  cast, 
which  under  this  same  adjustment  of  rates,  tends  to  diffuse 
itself  over  the  whole  coast,  is  important.  If  there  1»  no  con- 
trolling reason  to  the  contrary,  rates  should  }>c-  so  adjusted  as 
to  permit  the  operation  of  the  wholesaler  from  the  middle  west 
throughout  all  this  territory.  •  •  •  • 

Viewing  the  case  in  this  broud  sense  we  find  that  these  differ- 
entials are  not  abnormal  u'hen  eomparod  with  others  in  differ- 
ent parts  of  this  country  at  the  jjresent  time  ;  that  they  ore  not 
greater  than  those  in  effect  under  the  west-bound  transconti- 
nental tariff  of  1803,  and  not  greatly  disproportionate  Ui  the 
actual  difference  in  cost  of  serrice.  Considering  them  with 
respect  to  their  bearing  upon  the  parties  immediately  interested, 
namely,  the  carriers  and  the  two  classes  of  jobbers,  we  find  that 
they  conserve  the  interests  of  the  carrier,  that  they  give  to  the 
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jobber  upon  the  Pacific  CoMt  a  mcaAura  of  advftfitage  to  which 
he  is  perha^ts  entitled  by  his  location,  and  which  he  must  prob- 
ably have  if  he  is  to  continue  to  exist,  while  thej  permit  tlie 
jobber  of  the  middle  west  to  transact  a  considerable  amount  of 
busiiietM  in  this  ierritory  at  a  reasonable  profit.  Viewed  aa  au 
economic  problem,  the  tariff  fosters  tliat  method  of  distribulioa 
which  is  probably  tiie  cheapest  upon  the  coast,  and  at  the  sanM 
time  permits  reasonable  competition  and  thereby  secures  to 
the  customer  the  full  benefits  of  such  competiUon.  This  situa* 
tiou  ia  in  some  sense  the  outgrowth  nf  post  experience.  It  is 
satisfactory  to  most  interesta  upon  the  Pacific  Coast,  and  we 
are  not  disposed  to  find  fault  with  the  adjustment  of  rates  as 
a  whole. 

While,  however,  we  cannot  condemn  this  tariff  as  a  whole 
upon  tlie  grounds  put  forward  by  Uie  complainants,  we  are  of 
the  opinion  that  many  of  its  details  are  in  violation  of  Uw. 
Over  four  hundred  commodity  rates  apply  to  car  loads  only, 
leaving  the  movement  of  these  commodities  in  less  than  car  lottds 
to  be  governed  by  the  class  rate.  This  pixtduces  a  differential 
which  even  under  tlic  {Hsculiar  circumstances  of  this  trafiic  ia  in 
many  oases  excessive,  provided  there  be  any  commercial  reason 
for  a  corresponding  less  than  car-load  rate.  In  some  instances 
tliere  is  none.  Coal,  for  example,  moves  usually  in  car  loade  and 
takee  a  low  commodity  rata.  What  little  movement  occurs  in 
len  than  car-load  lots  is  not  competitive  with  oar-load  shipments, 
and  may  well  be  governed  by  the  claims  rate,  although  the  differ- 
ence between  the  two  woidd  otherwise  be  undue.  Many  similar 
uutanoes  will  readily  occur,  but  we  are  impressed  from  au 
inspectiou  of  these  schedules  that  there  are  still  many  other 
instances  in  which  the  difference  is  altogether  too  great. 

It  is  imjKMsible  to  fix  any  standai-d  by  which  theaa  differen- 
tials shall  be  determined,  for  the  reason  that  circumstanoes  often 
render  the  application  of  a  greater  differential  proper  in  one  case 
than  in  another.  This  record  finds  that  many  of  the  commodity 
rates  show  a  differential  of  nO  cents  per  100  |>ounds,  and  it  is 
said  that  Uiis  may  be  termed  the  average  differential ;  it  further 
finds  that  the  cost  of  handling  this  less  than  car-load  traffic 
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exceeds  the  coet  of  handling  car-load  traffic  by  aboat  50  per 
cent.  We  are  inclined  Ui  think  that  a  differential  which  is  at 
once  more  than  50  cents  per  100  pounds  and  more  than  50  per 
cent  of  the  car-load  rate  ia  prima  facie  exceasive.  We  do  not 
mean  that  every  differential  may  lawfully  ecjuai  this,  nor  yet 
that  every  differential  -which  exceeds  this  ia  unlawful,  hut  that 
a  differential  exceeding  this  requires  special  justification. 


FlFEB,  CommiBnoner^  dissenting: 

I  concur  in  the  opinion  to  the  extent  of  deeming  it  inadvisable 
to  attempt,  without  further  investigatiou,  a  settlement  of  the 
great  questions  involved  ia  this  continental  situation. 

The  undisputed  facts  involve  three  propositions  :  the  postage 
stamp  or  blanket  rate  for  the  whole  eastern  territor}'  from  the 
Atlantic  Coast  to  the  Missouri  river ;  tlio  wide  difTerence 
between  the  car-luad  and  leas  than  ear-load  rate  on  wesL-bound 
traflio,  andf  the  system  common  to  alU  the  western  mountain 
territor}'  of  making  the  rates  from  the  east  to  any  intermediate 
point  by  adding  to  the  through  rat«  to  any  Pacilic  Coast  terminal 
the  local  rate  back  to  the  intermediate  point. 

Concerning  the  first,  while  it  may  be  ronceded  that  the  so- 
called  blanket  rate  is  too  firmly  established,  and  has  proved  in 
too  many  instances  of  a  great  utility  and  profit  to  both  the 
road  and  its  patrons  to  warrant  me  in  denouncing  it.  yet  I  am 
firmly  of  opinion  that,  carried  to  the  extent  of  above  a  thousand 
miles,  as  in  tliis  instance,  on  practically  all  tlie  schedules,  is 
such  an  exaggeration  of  the  system  ns  to  work  serious  injustice 
to  the  jobbers  of  the  middle  west  by  robbing  them  of  the  natural 
advantages  of  geographical  location  to  which  tliey  are  as  much 
entitled  as  are  points  located  upon  the  Atlantic  C-oast,  which 
for  that  very  reason  are  favored  by  rates  that  are  denied  to  those 
situated  farther  west. 

For  this  reason  it  seems  to  me  the  only  solution  of  the  prob- 
lem which  will  be  fair  to  all  parties  is  the  g^radcd  rate,  perhaps 
not  in  the  proportions  formerly  in  force  ;  but  that,  at  least,  rec- 
ognizes the  advantage  of  proximity  to  the  western  market  which 
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PLitsburg  enjoys  over  New  York,  Cbicfiyo  over  Pittsburg,  and 
the  Missouri  river  over  Cliicago. 

There  ^^;^;uis  to  me  to  be  Just  ground  fur  protest  against  the 
dif^creutials  betweun  car-load  iiiul  less  than  Ciu-Iuad  rates.  These 
ditVerences  have  been  within  u  compurativuly  latti  period  so  much 
increased  aa  to  lead  to  the  inference,  inevitable  tome,  tliat  they 
have  been  oatiiblishcd  with  dcUbcmte  intention  to  discourage 
less  thtiu  ctir-loiid  8lii]inient8.  To  what  extent  these  differentials 
shonld  be  moditied.  if  at  all,  must  depend  upon  a  wider  inquiry 
and  deeper  investigiUiou  than  we  have  been  able  to  accompli^ 
at  this  stage  of  the  present  case. 

The  system  of  I'ate  making  which  establishes  rates  for  intec- 
mediat«  points  by  a  combination  of  the  throiigh  rat«  to  the  coast 
terminal  point  and  the  local  rate  back  to  destination  has  much 
ill  its  favor,  as  water  competition  is  held  to  justify  even  unnsa* 
sonably  tow  through  rates,  and  as  tho  freight  thus  favored  is 
secured  by  the  railroads  by  a  rate  whii^h  is  to  prevent  its  carriage 
by  water  — all  frei^t.  In  tlieory,  is  tn^attul  as  if  it  reached  the 
ooost  by  water  and  takes  its  place  thereafter  as  local  freight 
•east — instead  of  throuj^h  freight  west. 

But  tliere  comes  a  situation  and  a  locality  when  this  thcoiy 
of  rat«  making  must  Invak  do\vn  of  its  own  weight,  and  with  a 
blanket  rutc  from  the  cast  rcat'hing  to  tho  Missouri  river,  tlio 
short  middle  west  haul,  say  from  the  Missouri  river  to  Ogden, 
is  out  of  all  proportion  to  the  haul  from  the  Atissonri  river  fo 
New  York,  from  New  York  to  San  Francisco  by  water  and  back 
by  rail  to  Ogden.  Upon  its  face  such  a  cundition  carries  bus- 
piclun,  atid  it  re(|uircs  some  explanation  to  justify  a  situation 
where  a  haul  practically  a  tliousiuul  miles  ishorter  at  each  end 
is  higlier  tlian  the  through  rate.  Just  bow  fur  the  combination 
througli  nite  with  the  local  back  may  extend  under  these  cJr 
cumstances  will  depend  upon  where  it  meets  a  reasonable  rate 
from  the  east)  and  on  that  question  in  this  case  the  evtdeuoe  is 
incomplete;  we  having  developed  only  enough  to  bring  me  to 
fear  that  tho  sclietlules  in  force  are  discriminating  and  unjust. 

The  opinion  finds  that  the  Pacific  Coast  jobber  carries  his 
business  not  farther  east  than  the  115th  meridian,  or  about  300 
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milea  from  the  coast,  and  I  am  inclined  to  believe  that  the  evi- 
dtfucti  fairly  sustains  that  finding.  But  an  exaniinatiou  of  the 
tariffs  ou  file  iu  tiie  office  of  thu  Comuiisijioa  shows  that  the 
ZDue  of  theii'  operations  may  be  uiucU  wider,  tlie  oumbination 
rate  baaing  on  Pauitic  Coast  terminals  extending  as  far  east  as 
800  or  more  miles  in  numerous  instances. 

For  many  articles  of  hardware,  such  as  axes  and  other  edged 
tools,  picks  and  nml  tacks,  bar,  rod  and  sheet  iron  and  steel, 
billets,  blonms,  ingots  and  scrap  iron,  the  combination  rate 
extends  east  on  the  Southern  Pacific  KAiIroad  (Ogden  line)  to 
various  points  from  MilUs,  Wyo.,  828  miles  east  of  Sacramento, 
to  Cheyenne,  Wye,  1239  miles  east  of  Sacramento,  except  on 
picks  and  mattocks,  on  which  the  combinatiuu  rate  equals  the 
intermediate  rate  at  Rye  Patch,  Kev.,  27-i  miles  east  of  Sncra- 
mento.  On  the  Southern  Pacific  (El  Paso  line)  the  combination 
rate  extends  east  to  various  points  from  Sti'auss,  N.M.,  797 
mites  east  of  hos  Angeles,  to  San  Klizario,  Ti-x.,  883  miles  eust 
of  Los  Angeles,  except  on  picks  and  mattocka  on  which  the 
combination  rite  equals  the  intermediate  rat«  at  Monte/.tima, 
Ariz.,  400  miles  east  of  Loa  Angeles.  On  the  Great  Northern 
line  the  combination  rate  extends  east  to  various  points  from 
Troy,  AfonL,  579  niilra  cast  of  I^ortlnnd,  on  picks  and  mat^ 
locks,  to  Wagner,  Mont.,  1042  miles  east  of  Portland,  on  billets, 
blooms,  etc.  On  the  Northern  Pnci6c  the  combination  rate 
tends  east  to  various  points  from  Noxon,  Mont.,  662  miles  east 
of  Portland,  on  picks  and  mattocks,  to  Central  Pork,  ^Mont., 
1009  miles  east  of  Portland,  on  billets,  blooms,  etc.  On  the 
Santa  Fe  System  the  combination  rate  extends  east  to  various 
points  fn;m  Amboy,  Cal.,  226  miles  east  of  Los  Angeles,  on 
picks  and  mattocks,  to  Albnqmrrtjue,  N.M.,  889  miles  east  of 
Los  Angeles,  on  billets,  blooms,  etc. 

Thus  it  will  be  seen  that  while  the  business  of  the  coast  jobber 
may,  through  his  own  volition  or  methods  of  transacting  business, 
be  eonfuied  to  territory  lying  west  of  the  115th  meridian,  there 
is  nothing  in  existing  tariffs  that  would  in  any  way  so  limit  his 
field  nf  operations.  So  far  as  these  rates  arc  concerned,  he  can 
apparently  do  business  as  profitably  as  far  east  as  the  points 
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named  as  he  can  in  the  territory  lying  between  the  115th  merid- 
ian and  the  Pacific  Coast.  It  shuutd  be  noted  that  the  differ 
ences  between  the  car-load  and  less  than  car-load  rates  complained 
of  in  this  case  serve,  under  this  method  of  making  ratea  to  ibe 
intermediate  point,  to  greatly  enlarge  the  Pacific  Coast  jobber's 
sphere  of  operations,  and  that  he  will  sooner  or  later  take  full 
advantage  of  the  opportunity  thus  affoi-ded  is  to  be  expected. 

It  seems  to  me  necessary  that  in  the  f  ui-ther  investigation  to 
which  the  opinion  in  this  case  tends,  the  feature  of  reasonable 
rates  Tor  the  whole  so-called  western  mountain  territory'  should 
be  made  a  main  issue  that  tlie  imiuir}*  may  develop  whether  or 
not  the  zone  of  combination  rates  should  not  be  narrowed  to 
points  nearer  the  const,  and  thus  remove  not  only  a  burden 
on  our  commerce  hut  iin  apparent  discrimination  that  inriteB 
criticism,  even  if  justifiable. 


/ 
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EXPORT  AND  DOMESTIC  GRAIN  RATES 


Atlantic  and  Gulf  Competition* 

Pbodtv,  CommUnonrr  : 

Tha  purpose  of  this  proceeding  was  the  mvestigation  of  export 
rates  upon  grain  and  grain  pnxlucUi.  .  .  .  The  niattera  embraced 
were: 

Firat.  Relative  domestic  and  export  rates. 

Second.  Uelfttive  rateg  on  grain  and  grain  products  for  export. 

Third.  Publication  of  export  tarififs  upon  grain  and  grain 
products.* 

T 

A  domestic  rate  applies  to  traffic  which  ia  being  transported 
for  use  in  this  country  ;  an  export  rate  to  traftic  which  is  on  its 
way  to  some  foreign  countr}'.  •  •  •  • 

An  examination  of  the  tariffs  filed  with  the  Commission  sincft 
1887  shows  that  until  recently  the  published  rates  upon  domestic 
and  export  traffic  have  ordinarily  been  the  same.  Taking  Chi- 
cago as  an  example,  no  export  rate  appears  until  October  1, 1896. 
Upon  that  date,  the  domestic  rate  on  com  being  20  cents  to 
New  York,  an  export  rate  of  15  cents  was  made  which  expii-ed 
October  31,  1896,  Januarj-  20.  1897,  the  domestic  rate  still 
being  20  cents,  a  15-oent  export  rate  was  again  put  in  and 
remained  effective  until  September  6,  1897.  No  other  export 
rate  appears  until  February  1,  1899,  when  an  export  rate  of 
18^  cents  upon  wheat  and  16  cents  upon  com  was  published, 
the  domestic  rates  being  20  cents  and  17^  cents,  respectively. 
April  17th  this  rate  was  reduced  to  IS  cents  upon  both  wheat 

^  Decided  Aaj^st 7,  ISW.  IntonUleComioercelleporu.Vol.Vin,  pp.314-2T<t 
The  Ktiglish  |>raclic«  U  xiigfti^ivvly  dMciit)«d  it  p.  (11 1,  infnt- 
>  Thu  part  of  th«  caae  u  omiU«d.  —  Rdl 
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and  oorn,  a  domestic  rata  of  17  cents  upon  each  commodity 
being  mjide  effective  the  following  day. 

From  MioneapolU  to  the  Atlantic  seaboard  the  published  rates 
upon  all  kinds  of  grain  and  the  products  of  guiiii  have  beeo 
unifuriuly  the  same,  that  is,  wheat,  com,  and  flour  have  alwaya< 
taken  lui  identical  rate.   December  28,  1889,  the  domestic  rat«[ 
being  32.4  centM,  an  export  rate  of  30.^  ccuUi  was  published-' 
which  expired  February  4, 1890.    In  one  or  two  other  inatances 
export  rates  were  in  effect  for  short  periods,  hot  it  was  not  until 
the  prcHenL  year  that  this  liecame  the  rule.    Januaiy  2, 1899,  an 
export  rate  of  25  cents  was  made  effective  u|)on  flour,  the  do- 
mestic rate  upon  grain  and  flour  Iwing  27,1  cents.    This  sam4i 
export  rate  was,  .lanuary  4,  1899,  extended  to  grain  and  other 
grain  products  as  well  as  flour.    February  7th  this  rate  was 
raised  1  cent  to  26  cents.     April  18th  the  domestic  rale  was, 
reduced  to  24^  cetil«,  and  the  export  rate  to  23  cents. 

Prom  the  Mississippi  river  to  New  York  no  export  rate  is 
found  until  (October  1,  1896,  when  a  rate  of  17  cents  on  corn 
was  put  in  against  a  domestic  rate  of  26  cents.  This  export 
rate  expired  OcloI)cr  31, 1896.  January  20, 1897,  the  domestic 
rate  still  being  28  cents,  an  export  rate  of  1 ')  cents  v/oh  applied 
to  corn  which  remained  in  effect  uatil  September  6, 1897.  Feb- 
ruary 1, 1899,  a  rate  of  18^  cents  upon  com  was  made  effective, 
the  domestic  rate  being  30|  cents.  April  15th  an  export  rate 
of  12  cents  was  made  upon  both  wheat  and  com,  the  domestic 
rate  upon  gr.iin  and  grain  products  being  established  April  18th' 
at  19i  cents.  Both  domestic  and  export  rntes  to  otJier  Atlantic 
cities  are  a  certain  differential  above  or  below  the  New  York 
rate,  so  that  the  history  of  the  export  rate  to  New  York  indicatee  I 
its  history  to  the  entire  Alhtntic  seabuanl. 

It  would  appear  that  export  rates  have  been  in  effect  to  the 
Gulf  ports  for  a  longer  time  than  to  the  North  Atlantic  ports. 
A[>ril  28,  1890,  an  export  rate  of  28  cents  on  com  from  Kansas 
City  to  Galveston  was  cstalilishod,  the  domestic  rate  I>eing  48 
cents,  and  this  rate  continued  in  effect  until  Deceml>er  98, 1895. 
The  domestic  rate  during  that  period  fluctuated  from  48  to  27 
cents.    December  28,  1895,  an  export  rate  of  27  cents  was  mada 
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upon  com  Rgainst  ft  domestic  rate  of  86  cents.  July  21,  1896, 
this  was  reduced  to  16  cents,  and  July  81  to  13  cents,  Llio 
domestic  rate  being  35  cents.  An  export  rate  of  28  cents  upon 
outs  M'as  made  between  these  poiuts  July  20,  1891.  Tlie  lirst 
export  rati:  upun  wheat  was  made  February  16,  1896,  and  was 

cents.  From  tliiti  time  on  the  export  wheat  rate  fluctuated, 
je  lowest  being  12  cents  August  17,  1896.  At  the  time  of  the 
hearing  the  rate  on  all  kinds  of  groin  for  export  was  10  cents. 
The  domestic  rate  since  June  5,  1896,  has  been  87  ccnU  on 
wheat  and  86  cents  on  corn.  •  •  •  • 

It  will  be  seen  thai  lower  rates  upon  export  than  upon  domea- 
tic  grain  have  for  a  considerable  time  prevailed  through  the  Gulf 
ports,  hut  that  until  quite  recently  no  suhslanlial  diftereuee  has 
been  made  through  North  Atlantic  ports,  except  in  the  case  of 
Boston  and  Portland,  which  have  taken  the  New  York  export 
rate,  and  of  Montreal,  which  takes  an  expnrt  rate  1  cent  below 
New  York.  The  question  now  before  us  is  whetJior  Uiesc  lower 
export  rates  are  an  unjust  di.scri  mi  nation  against  consuinero  at 
points  twaritig  the  higliei-  dtimestic  mte,  ami  so  in  violation  of 
the  8d  section  of  the  Act  to  Regulate.  Commerce.  Tliis  must  de- 
pend upon  the  conditions  under  which  export  and  domestic  groin 
moves,  and  those  conditions  arise  both  at  home  and  abroad. 

Directing  our  att«'ntion  first  to  wheat,  and  considering  the 
world  as  a  whole,  we  find  that  certain  countries  produce  more 
wheat  than  they  consume,  while  certain  other  countries  conaunie 
more  than  they  produce.  The  principal  nations  in  the  fui-mer 
class  are  the  United  States,  the  Dominion  of  Canada,  Ai^entina, 
Russia,  Imliii.  and  Uruguay.  •  •  •  • 

Tlie  Inited  Slates  always  produces  more  wheat  than  it  uses 
for  domestic  consumption,  but  the  amotmt  of  this  surplus  diffore 
greatly  from  year  to  year.  The  following  table  gives  the  aiinuint 
of  wheat  exported  from  the  different  wheat-exporting  countries 
averaged  in  periods  of  6ve  years  fur  the  time  indicated : 
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The  above  table  shows  the  exports  from  the  United  States  of 
both  wheat  aitd  Quur  reduced  to  busliuU,  and  also  from  other 
countries,  although  tlie  amount  of  flour  exported  from  the  United 
States  is  relatively  much  larger  tlian  it  is  from  any  other  wheat- 
exporting  nation.  I'he  exact  statistics  are  not  at  hand  to  allow 
exportations  from  other  countries  since  1895,  but  it  sufiioientljr 
apiiears  from  the  above  statement  what  the  relative  positiofi  of 
the  United  States  is  as  a  wheat^ex porting  naiion. 

It  is  not  material  to  state  the  wheatrconsuming  oooutries  m» 
the  amounts  consumed  bj  each.  The  Uuit«d  Kingdom  and  the 
European  continent  are  the  principal  ones.  It  is  suHicient  to 
observe  that  all  these  principal  grain  markets  are  in  direct  com- 
muitictttiun  with  all  wheat-pnxlucing  couutriee.  In  Liverpool  or 
Antwerp,  American  wheat  comes  iuto  direct  competition  with 
foreign  wheat  from  all  these  sources,  and  must  be  sold  in  com- 
petition with  such  wheat.  It  was  said  in  tesdmony  that  the 
quality  of  Amerii^au  wheat  was  superior  to  Uiat  produced  any- 
where else,  except  in  the  Cimadian  Northwest,  tliat  this  wheat 
was  largely  used  by  fonagn  millers  tv  mix  with  inferior  foreign 
gmde^  and  that  thb  sometimes  cr^atetl  a  demand  for  tim  par- 
tienlar  quality  of  wheat  which  made  the  price  hi^ier  than  that 
of  different  grades  of  foreign  wheat ;  but  on  the  whole  it  must 
be  true  that  the  price  of  our  American  product  is  determined  in 
these  markets  under  the  law  of  supply  and  demand  in  competi- 
tibo  with  all  other  wheat-producing  nations.  American  wheat 
does  not  make  the  price  abroad,  although  it  may  be  the  greatest 
tingle  factor  in  the  making  of  that  price.  To  just  what  extent 
it  does  ao  operate  must  manifestly  depend  upon  the  amount 
kTailablfl  from  diffet^oit  sources. 

If  the  price  of  wheat  in  the  foreign  market  is  fixed  by  coiuli- 
tions  outside  the  United  States,  that  price  of  oeceaaity  determines 
tbe  sum  which  can  be  ivalixed  in  the  foraigB  BMiket  for  oar 
Aiaarioan  pruducL  The  cost  of  layit^  thta  wheat  down  tn  the 
fonign  matket  is  made  up  of  two  fiKtois:  the  prii«  pud  the 
tuner  who  ial$es  it,  and  the  cost  of  ti«nsparting  the  gnin  from 
the  grain  fields  to  the  foratgn  market.  If  the  eeat  of  tzani^HiTt^ 
tion  remains  at  all  times  the  saoM,  the  {trice  paid  the  &nner  must 
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wtth  the  price  abroad,  and  a  reduction  in  the  cost  of  traus- 
porUtion  would  beuetit  the  fftrmer  by  exactly  the  amouut  vi  the 
reduction.  It  was  said  by  those  familiar  with  the  businees  that 
the  price  at  which  out  surplus  cau  be  sold  detexmiueii  the  market 
price  of  tlie  entire  product.  It  t>eeiut>  plain  that  this  must  be  true 
to  a  large  extent.  We  ara  inclined  to  tliiuk,  therefore,  that  there 
might  be,  and  at  times  probably  are,  market  conditions  abroad 
which  require  the  making  of  a  low  export  rate  for  the  purpose  of 
disposing  of  our  surplus  product,  and  that  without  such  rate  tlie 
Rurphis  product  could  not  be  moved,  resulting  in  a  denioralization 
in  price  to  the  wheal  producer.  In  that  event  the  consumer  would 
get  the  benefit  of  the  low  price  which  the  producer  is  compelled 
to  take,  but  it  will  liardly  be  claimed  that,  taking  the  people  as 
a  whole,  such  tluctuatioiu  in  price  are  desirable. 

Market  conditions  in  case  of  com  are  somewhat  different  than 
with  wheat.  In  the  sale  of  its  corn  in  foreign  markets  the  United 
Stales  has  no  serious  competitor.  Arg'entina  exports  com  in  lim- 
ited quantities,  and  considerable  appears  to  come  from  southeast- 
ern Kurope,  but,  taken  altogethei-.  the  amount  is  insignificant  in 
comparison  with  that  furnished  by  the  United  States.  The  corn 
market  of  Chic^o  fixes  the  price  throughout  the  world.  In  an 
indirect  fashion  corn  eomea  into  competition  with  wheat  both 
aliroad  and  in  the  United  States.  Wheat  and  com  are  both  ca- 
pable of  sustaining  life,  and  the  comparative  expense  at  which 
either  article  can  be  procured  tends  in  a  degree  to  determine  the 
amount  of  its  consumption.  The  same  ts  true  of  other  grains. 
It  requires,  however,  a  cousidemble  difference  in  expense  to  over^ 
come  individual  prejudices  and  habits  in  favor  of  a  particular 
article  of  food.  The  opinion  of  exjKirters  examined  upon  the 
hearing  was  that  it  would  require  a  ver}*  substantial  advance  or 
reduction  in  the  freight  rate  to  materially  influenee  the  export  of 
com.  We  very  much  doubt  whether  market  conditions  abroad 
re«iuire  a  low  export  corn  rate,  or  whether  such  low  rates  pro- 
duce a  material  effect  in  the  movement  of  our  Bur])lu8  com  crop. 
It  is  undoubtedly  true  that  exporters  in  the  United  Slates  are 
often  enaliled  to  mnke  sales  by  some  concession  in  the  freight  rate 
which  Uiey  could  not  otherwise  make,  but  in  the  making  of  those 
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sales  they  &r«  prolMbly  competing  with  soma  other  dealer  in  thd 
United  StAtes  wko  is  oxponing-  his  corn  by  some  different 
route.  Tlie  lower  rate  is  required,  not  to  mcctcompetttioo  from 
other  countries,  but  competition  between  transportation  com- 
pauies  in  this  country. 

While,  however,  we  are  of  the  opinion  that  low  export  rates, 
especially  upon  wheat,  might  be  justified  andre<{uiri:d  by  market 
conditions  abroad,  we  ore  not  of  the  upitiiou  that  Uiu  particular 
rates  under  considemtiun  an:'  due  directly  or  indirectly  to  such 
conditions.  Many  j^in  exporters  were  examined  in  the  course 
of  this  investigation,  many  railroad  men  were  asked  to  state  tlie 
reasons  for  the  wide  difference  between  the  export  and  domestic 
rnU',  and  no  ono  of  thcni  aufrgestcd  that  this  had  been  brought 
about  by  conditions  abroad.  It  was  the  universal  opinion  of  grain 
dealers  and  the  unanimous  a^lmiiwton  of  railroad  representatives 
that  tiiese  rates  were  entirely  due  to  competition  betw&en  rail- 
ways in  America. 

Grain  wlilch  is  grown  east  of  the  Rocky  Mountains  can  oidi> 
narily  be  exported  eJtlier  through  the  Atlantic  ports  or  through 
the  Gulf  ports.  The  principal  North  Atlantic  [jorts  ore  Mon- 
treal, Portlaud,  Boston,  Kew  York,  Philadelphia,  Ualtimore.  Nor- 
folk, and  Newport  News,  and  the  principal  Gulf  porta.  Galveston 
and  New  ( Irleims.  Gniin  gi-own  to  the  west  of  the  Kocky  Moun* 
tuns  passes  out  through  the  Pacific  ports.        *  •  • 

The  Pat^'ifiu  ports  are  not  includt^l  in  tliis  investigation.  Most 
of  the  grain  exported  through  other  ports  is  raised  between  a  line 
drawn  north  and  south  through  Chicago  and  the  Uocky  Moun- 
tains. All  this  territory  is  nearer  in  miles  to  the  Gulf  porta  than 
the  Atlantic  ports.  Owing  to  the  geographical  lines  upon  which 
our  railway  systems  have  l>een  developed,  export  grain,  until 
within  a  comparatively  few  years,  has  moved  aluiost  entirely 
through  the  Atlantic  ports.  These  grain  fields  were  first  reached 
by  roiuU  fmni  the  East.  Tliose  roads  have  bcwn  strong  and  well 
equiji^wd  and  have  been  able  to  control  the  greater  part  of  this 
business.  Within  recent  years,  however,  the  lines  leading  to  the 
South  have  become  potential  competitors  for  this  trnfiic.  Their 
physical  condition  has  been  greatly  improved,  expensive  terminals 
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been  oonstnicted  at  New  Orleans,  and  &re  being  con- 
structed at  (Jalveston.  Oreat  sums  have  been  expeniied  by  the 
vemment  in  improving  the  wiiter  ai)proacbe«  uf  these  ports, 
til  they  now  admit  vessels  of  the  largest  tonnage.  These  rail- 
ways, being  in  position  to  handle  the  tralKc,  and  having  a  most 
important  advantage  in  point  of  dist-ance,  now  insist  that  a 
portion  of  the  bnsincias  belongs  to  them.  The  Illinois  Ceiitml 
Kailroad  with  its  easy  graties  and  unexcelled  terminal  facilities 
contends  that  the  gniiri  grown  upon  its  own  lini;,  at  least,  should 
be  exported  hy  it.  Lines  leadingscuth  from  Kansiis  City  strenu- 
ously claim  that  grain  should  pnas  by  their  routes  to  the  sealjoard 
rather  than  go  twice  the  distance  to  the  Atlantic  ports.  Kansas 
City  is  distant  from  Galveston  about  80O  miles  and  from  New 
York  nljout  1400  miies.  The  whole  country  tributary  to  Kansas 
City,  in  which  enormous  ([uantities  of  wheat  and  corn  are  raised. 
Is  therefore  nuicli  nearer  the  GiiK  ports  than  the  Atlantic  {H>rts. 
Testimony  in  this  ciise  showed  that  the  grain  exported  through 
Galveston  during  the  last  two  or  three  yeai-s  had  heon  hauled  an 
average  distance  of  from  7D0  to  1000  miles,  while  had  it  passed 
out  by  the  Atlantic  ports  it  must  have  been  carried  from  1400 
to  1600  miles. 

Plmnly,  this  grain  will  pass  out  through  that  port  by  which  it 
can  reach  its  foreign  destination  most  cheaply.  The  margin  of 
profit  in  handling  grain  luxs  been  aiid  is  extremely  small,  and  a 
sUglit  difference  in  the  freight  rate,  not  more  than  one  eighth  to 
one  fourth  cent  per  bushel,  doteruiiues  the  route  which  it  will 
take.  The  ocean  rale  varies  greatly  from  tlte  same  port,  often 
fluctuating  fnrni  day  to  day.  It  also  varies  between  the  different 
ports.  The  Gulf  ports  insist  that  they  are  under  a  very  suhetAn- 
tialand  pormanentdisadvantage  as  compared  with  all  the  Atlantic 
pnrts,  and  especially  Boston  and  Kew  York,  in  that  there  are  no 
regular  lines  of  steamships  fmm  Galveston  to  foreign  porta,  and 
comparatively  few  from  New  Orleans.  The  volume  of  imports 
through  these  ports  is  extremely  small,  so  that  ve-isels  coming 
there  for  cai^oes  must  come  mainly  in  ballast.  From  this  and 
many  other  circumstances  it  results  that  the  .-ivcrage  of  ocean 
rates  from  the  Gulf  ports  to  foreign  markets  is  htgherthan  from 
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the  North  Atlantic  ports.  Upon  this  proposition  the  evidence  in 
this  case,  aitd  the  evidence  taken  before  the  Commission  in  pre- 
vious cases,  leaves  no  question  ;  but  when  the  attempt  is  made  to 
go  a  3t«p  further,  and  to  determine  what  in  cents  per  bushel,  or 
per  hundred  pounds,  represents  ihe  disadvantage  attaching  to  the 
exportation  of  grain  through  these  ports  as  compared  with  North 
Atlantic  ports  the  problem  is  an  exceedingly  difficult  one,  and 
indeed  one  to  which  an  exact  answer  is  impossible.  Wbatiatrue 
of  tbe  Gulf  porUi  as  compared  with  the  North  Atlantic  ports  is 
true  in  a  less  degree  of  the  Nurth  AUantin  ports  in  cumpansou 
with  each  other.  Now  the  total  rate  must  he  the  same  by  all  tbe 
portA,  and  therefore  the  inland  rate  to  the  Gulf  ports  must  be 
less  than  tlio  coiTesponding  inland  rate  to  tbe  North  Atlantic 
ports,  but  just  how  much  it  is  exceedingly  difficult  to  say.  From 
all  this  we  conclude  that  competition  l>etwe«n  railways  fora  con- 
siderable portion  of  this  export  grain  is  most  severe,  both  by 
reason  of  the  number  of  competitors  and  the  peculiar  conditiooa 
under  which  the  competition  proceeds. 

The  first  low  export  rates  from  the  Mississippi  river  aod 
Chicago  were,  by  the  admission  of  all  parties,  made  to  divert 
trallic  from  the  Gulf  ports  to  the  eastern  lines.  It  will  be  remem- 
bered that  export  rates  were  in  effect  from  Kansas  City  to  Gal- 
veston and  New  Orleans  previous  to  this  much  lower  than  the 
onlinary  domestic  rates. 

While  Gulf  competition  was  the  caiiseof  the  low  export  rates 
from  the  Misi^issippi  river  to  the  Atlantic  seaboard  beginning 
October  1,  1896,  that  competition  is  not  answerable  for  tbe 
extremely  low  rates  which  prevail  at  the  present  time,  these 
being  due  to  competition  between  carriers  to  different  North 
Atlantic  ports. 

For  many  years  previous  to  February  1,  1899,  certain  agreed 
dififcrentials  had  existed  in  the  rates  fmm  interior  western  points 
to  the  North  Atlantic  ports  of  export.  On  export  traffic  Boston 
and  New  York  have  taken  the  same  rate,  Philadelphia  a  rate  2 
cents,  and  Baltimore,  Norfolk  and  Newport  News  3  cents  per 
hundred  pounds  below  New  York.  Tlie  lines  leading  to  New 
York  have  long  insisted  that  these  di£fereniial8  were  too  high  aa 
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have  been  r.nnstntcted  at  New  Orleans,  and  are  being  con- 
structed at  (ialvestoi).  (ireat  sntas  liuve  been  expended  by  tbe 
goveniment  in  improving  tho  water  approaclies  nf  these  ports, 
until  they  now  lulmit  vcssola  of  the  liirgcat  tonnnj^i'.  These  rail- 
ways, being  in  position  to  handle  Ihc  tniilic,  and  having  a  miist 
important  advantage  in  point  nf  distance,  now  inHist  that  a 
portion  of  tlie  biisinnsa  l>elonga  to  them.  The  Illinois  Central 
Railroad  with  its  easy  grades  and  unexcelled  terminal  facilities 
contends  that  the  grain  grown  upon  its  own  line,  at  least,  should 
be  exported  by  it.  lanes  leading  south  from  Kansas  City  strenu- 
ously claim  that  grain  ((liouhl  piws  by  their  routes  to  the  seaboard 
rather  than  go  twice  the  distance  to  the  Atlantic  ports.  Kansas 
City  is  distant  from  (ialventon  about  800  miles  and  from  Now 
York  about  1400  miles.  The  whole  comitry  Irlbntary  to  Kansas 
Cityt  in  whiclt  enormous  quiintitJeB  of  wheat  and  corti  are  mised, 
is  therefore  much  nearer  the  Gulf  ports  than  the  Atlantic  jiorts. 
Testimony  in  this  case  showed  that  the  grain  exported  through 
Galveston  during  the  last  two.or  three  years  had  been  hauled  on 
average  distanro  of  from  700  to  1000  miles,  while  had  it  passed 
out  by  the  Atlantic  ports  it  umst  have  been  carried  from  1400 
to  1600  miles. 

Plainly,  this  grain  will  pass  nut  through  that  port  by  whirh  it 
can  reach  its  foreign  destination  most  cheaply.  The  margin  of 
pro6t  in  handling  grain  has  been  and  is  extremely  email,  and  a 
slight  difference  in  the  freight  rate,  not  more  than  onecightli  to 
one  fourth  cent  per  bushel,  determines  the  route  which  it  will 
take.  The  ocean  rate  varies  greatly  from  tiie  same  port,  often 
fluctuating  from  day  to  day.  It  also  varies  between  the  different 
ports.  The  Gulf  ports  insist  that  they  are  under  a  very  suljstan- 
tialand  permanent  ilisad vantage  as  com[iarcd  with  all  the  Atlantic 
jmrts,  and  especially  Boston  and  New  York,  in  that  there  are  no 
regular  lines  of  stenmshipa  from  Galveston  to  foreign  portH,and 
comparatively  few  from'  New  Orleans.  The  volume  of  imjiortB 
through  these  ports  is  extremely  small,  so  that  vessels  coming 
there  for  cargoes  must  come  mainly  in  ballast.  From  this  and 
many  other  circumstAnces  it  results  that  the  average  of  ocean 
rates  from  the  Gulf  ports  to  foreign  markets  is  higher  than  from 
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Sinc«  the  hearing  other  rates  have  been  put  in  effect  which  will 
be  stated  hereafter. 

It  will  bo  Mcen,  ihereforo,  that  the  first  exi>ort  rate  from  ihe 
Mississippi  river  was  made  to  meet  Ou!f  competition,  and  tliai 
subsequent  reductions  have  been  brought  about  entirely  hy  com- 
petition between  rail  earners  leading  to  the  North  Atlantic  ports. 
The  recent  low  export  rateii  to  the  Gulf  have  been  mode  to  meet 
these  low  rates  east. 

There  seems  to  be  certain  territorj*  from  which  it  is  conceded 
that  grain  ought  to  be  exported  b}'  way  of  the  Atlantic  eeaboord, 
and  uo  attempt  is  made  to  divert  it  to  the  south.  Tliere  may  also 
be  some  regions  from  which  eastern  linen  are  willing  to  admit 
that  grain  ought  to  be  exported  through  the  Gulf,  although  if 
such  regions  do  in  fact  exist  their  location  was  not  very  clearly 
developed  upon  this  hearing.  It  is  not  our  province  to  divide  up 
this  traiHc  nor  apportion  this  territory;  nor,  if  it  were,  is  there 
evidence  in  this  case  which  would  cnaMo  us  to  do  so.  It  is  evi- 
dent, and  we  6nd,  tliat  tlicre  is  a  large  area  from  which  this  ex- 
port  business  may  properly  bo  said  to  be  competitive  aa  between 
different  ports,  and  that  such  competition  does  actually  exist  in 
a  most  intense  degree ;  first,  between  the  Gulf  and  the  North 
Atlantic  seaboard ;  secondly,  as  between  different  N'orth  Atlantic 
ports.    This  competition  has  produced  the  present  eijMjrt  rates. 

While,  however,  competition  between  rail  carriers  was  respon- 
sible in  the  first  inatance  for  the  present  lower  export  rates,  there 
is  another  factor  which  must  have  a  most  imix>rUtnt  bearing  upon 
the  maintenance  of  these  rates.    We  refer  to  wuter  competition. 

Chicago  is  the  most  ini[>ortant  grain  market  of  the  Uniteil 
States.  The  price  of  grain  in  that  market  probably  controls  the 
price  throughout  this  country  at  least.  Of  alt  the  com  which 
is  sent  from  the  West  to  the  Atlantic  seaboard  the  grejiter  part 
puses  thnmgii  Chicago,  or  a  Chicago  junction.  Of  wheat  the 
greater  hulk  seems  to  center  at  Ouluth  rather  than  Chicago, 
alUiough  Chicago  handles  large  quantities. 

Now  it  is  possiUe  Ut  tranaiKirt  grain  from  Chicago  to  either 
Montnal  or  New  York  entirely  by  water.  The  same  steamer 
which  loads  at  a  Chicago  olovaior  can  pass  by  way  of  the  Great 
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Lakes,  the  St.  Lawrence  river  and  the  Canadian  canala  to  the 
side  <if  the  uceaii  steamsliip  at  Montreiii.  Gruin  carried  by  lake 
from  Cliicago  to  Buffalo  can  there  be  loaded  into  a  canal  boat 
and  taken  through  the  Eric  canal  and  the  Hudson  river  to  the 
ahipside  in  New  York  harlxjr.  It  did  not  appear  very  definitely 
what  the  rate  per  hundred  pounds  by  water  from  Chicago  to 
Montreal  was,  but  the  testimony  leaves  the  impression  that  it 
18  between  8  and  D  c^'utti  per  hundred  pounds.  Neither  did  it 
appear  exactly  what  the  all  water  rate  was  from  Chicago  to 
New  York.  .  .  . 

We  have  nlieady  seen  thot  export  com,  being  at  Chicago,  and 
export  wheat,  being  at  Duluth,  will  reach  the  foi-eign  port  by 
the  cheapest  route.  I'nleas,  therefore,  tlie  rail  carrier  makes 
BubHtantiiUty  the  same  route  on  tlna  grain  to  New  York  as  is 
inade  by  water  lines  the  traffic  will  of  necessity  move  by  water, 
and  not  by  rnil.  Otherwise  stated,  no  grain  can  be  exported 
fiom  Chicago  through  Kew  York  by  rail  unless  the  rail  rate  is 
practically  the  same  as  the  water  rate.  There  may  be  circum- 
stances under  which  the  rail  carrier  can  obtain  a  slightly  higher 
rate,  but  the  testimony  shows,  and  tiie  necessary  cuucLusion  fjom 
the  undisputed  facts  is,  that  no  considerable  difference  can  be 
made  in  favor  of  rail  transportation. 

There  was  no  testimony  to  show  what  the  ocean  rate  from 
Montreal  to  the  foreign  destination  was,  but  it  did  appear  in 
this  case,  and  has  appeared  in  severiU  previous  coses,  that  the 
ocean  rate  from  New  York  is  lower  than  from  any  other  port 
except  Boston.  It  must  follow,  therefore,  that  all  gr-iin  at  Chi- 
cago, or  which  can  be  brought  to  Chicago,  will  lie  exported 
tlirough  the  port  of  New  York  unless  carriers  leading  from 
Chicago  to  the  other  porUs  make  a  rate  as  low  or  indeed  lower 
thAn  is  made  to  New  York.  The  same  remark  applies  to  interior 
points.  I^eoria,  St.  Louis  and  the  lines  leading  from  these  cities 
claim  the  right  to  participate  in  tliia  export  grain  traflic.  but  tliis 
they  cannot  do  unless  the  rates  from  such  interior  points  to  the 
port  of  export  Iwara  corljiin  relation  to  the  Chicago  rate,  for  the 
grain  can  reach  eiilier  Chicago  or  these  points.  A  reduction 
in  the  Chicago  export  rate  necessarily  forces  a  reduction  ip  Ibe 
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ovtMtrt  t';)lc  (nun  Ihost*  interior  points  to  the  Atlantic  seaboard; 
h\\\  \\tt  lutvo  nln^dy  soen  that  the  rate  to  the  Atlantic  seaboard 
MX\\  <U(t  ntto  to  the  ()ulf  muBt  correspond  if  any  business  is  to 
moY^  thnnigh  the  ("^ulf.  Hence  the  inevitaj>le  conclusion  that 
th«t  wntiT  rato  from  Chicago  to  New  York  and  from  Chic^o  to 
MkMtttvul  lU'tormines  the  export  rate  through  all  the  ports  of 
Oio  t'liiunl  Stnti>ii  to  a  large  extent  while  that  rate  is  available. 
W'hitlt'vor  hna  U^en  ttaid  in  reference  to  Chicago  applies  equally 
to  OuUtth,  the  lake  rat«  from  there  being  but  a  trifle  higher 
tUi*n  ft\im  Chiengix 

Nv>l  only  is  wntor  competition  a  controlling  factor  in  theory, 
b\)t  in  Volume  «a  well.  The  testimony  upon  this  hearing  was 
that  nenrly  all  the  wheat  which  reached  Duluth  went  from  there 
bv  water.  It  apiwared  that  in  the  year  1898. 127.000.000  bushels 
txf  corn  {xtsjietl  tltittugh  Chicago,  and  of  this  amount  97,000,000 
Imshols  left  that  jwrt  by  water.  It  was  in  evidence  that  one 
exiH^rcer  during;  the  year  1S9S  had  sent  14.000.0(>0  bushels 
of  j^nin  all  water  thrx^uph  tlie  pon  of  Montreal.  Competition 
w  hieh  aotually  carrier  sueh  enormous  quantities  of  tnffic  most 
Vv  *\Mitn.>Hinj;  in  its  effeot. 

h  shonld  Iv  olwerve^l  \\iax  these  lake  raies  only  apply  dniing 
the  ivri.yl  of  navii:raiion.  which  is  oiviinari'y  frc/ra  the  middle  of 
A]>ril  to  the  r.nddle  of  IVoemlvr,  Purine  soae  nre  months  in 
tW  w*r  jt^Ih  oann;*:  W  ^^anilJvne^^  from  Cii.-Ai-.^  ly  like,  but 
the  offfs".  of  tJi;?  xr»;er  Ot^n'.jviiiivir.  is  no:  er.::rtJy  oor^nned  to  the 
jyrvxi  of  ::Av:j^;:or..  ConsodersKe  i:;v.Ar,:i:iftj  irv  *fCini:nIared 
Junr.jT  ""-e  *'.iVi<\J  soASiin  i:  difft-Tvr.i  r«:Tts  if  exp-rn.  as  wtI2 
as  «;  l^.;**;.''  »:>.'.  o:hfT  "jike  p:7rj:,  :,-■  S:  <>*-t  frc-wiird  afxer 
wsNi*:*:;.^".-.  .■".vii's-  Vivir.  :J>^  j.-.M-.trtrr,  ;i*  f:T~i:-:-r*  t*  Crieaj»x 
vi^...'>.  ATT  e#::n-4«'.<»,x  :o  <v.T.:A:r.  iK"':::  ? '^"■■>.'.>>'.''  r*3si>*iis.  ir* 
♦■t^.vufvi  .iv'.Tir.^  'ihi-  ftr\»j».-.r.  .'*'  r.'.T-.j^i^.-i.-.T™  V:::  a*  s.vc  »  zjiTi^r*. 
ij.\r.  ,-',.-«jtf*  t>,;  ^  Iv^-.-  t,'^  r.V.  "r  i«-.:r.  jrrt:-  •v':.-:\  ^  >■;..■■:«»£  ti»*TT 
is;  *r.:vV.;i*:.;,iiT.  .•;"  :'•(  .nvr  .re  .  t  '.'>:  rrix;  <c-'as:c.    iT-'-itsiSf-T^v* 

•JsriTjf  :>!f  «-.r:,'T  rr-.-Fr-.r*  ^'^~:..'.;.  :.;tfr; :;.?«.  -.irf-^  ;>  izTtnr 
Miar>r  JmC:  lY-r  yr*.:  t;-   b.  ;.;».".  'Xti  :-^T.sT».-r:i:'.)T..  tm  -rsza 
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an  extent  at  all  times  the  amouoi  wliiuh  Um  rail  carrier  can 
obtain  from  iliis  trattic.  ^ 

Water  rates  from  Chicago  to  Montreal  and  New  York  apply 
to  1>oth  export  aTid  domestic  traflle,  and  no  distinction  appears 
to  be  made  between  the  two  kinds  of  traflle  in  case  of  tiie  lake 
and  rail  rate. 

A  pertinent  Inquiry  in  all  investijTataons  of  this  sort  is.  Who 
is  injured?  In  tlio  present  cose,  Whom  does  this  difference 
between  export  and  domestic  rates  harm?  Tliere  are  four  dif- 
ferent classes  involved:  t^p  pj-niln^^r,  the  Carrier,  tlie  tloniestLc 
coniuiiyt'y  and  the  foreijjT^  f^fniwnm^-  Many  wiiuesses  ex^jresseii 
"tneopinion  tlmt  the  producer  had  the  l)euefit  of  the  low  rate. 
These  Btatemeut**  were,  however,  merely  exprensions  of  opinion. 
No  witness  was  able  to  say  that  the  pntiing  iu  of  these  rates  had 
produced  any  actual  effect  upon  tlie  general  market  price  of 
wheat  and  com,  and  for  the  obvious  reason  that  the  elements 
which  determine  the  market  price  of  these  commodities  are 
so  complex  and  so  various  and  the  prices  themselves  so  flue* 
tuate  that  it  would  be  impossible  to  observe  the  connection  if 
it  existed.  Whatever  fact  ia  fouiid  in  reference  to  this  must 
probably  be  by  inference  from  other  ^ts. 

It  appeara  plain  that  if  the  price  of  grain  were  absolutely 
f]xed  by  the  foreign  market  the  American  farmer  would  receive 
the  entire  benefit  of  the  low  rale.  If  grain  cannot  be  sold  for 
more  than  a  certain  price,  and  if  that  price  is  less  tlmn  the 
market  price  iu  tiiiu  countr}'  plus  the  establishetl  rate,  then 
either  the  rate  or  the  price  in  this  country  must  be  shrunk  or  the 
grain  cannot  find  a  foreign  market.  Upon  the  other  band,  if 
the  price  of  grain  in  the  foreign  market  is  determined  by  the 
American  market,  then  the  foreigner  has  the  benefit  of  the  low 
rate.  The  price  which  the  American  fanner  receives  is  fixed  by 
his  home  market,  ami  the  exporter  can  sell  in  the  foreign  coun- 
try for  that  price  plus  the  rate.  When  the  rale  is  reduced,  tlie 
price  in  the  foreign  market  is  correspondingly  reduced.  As 
on  actual  fact  it  is  doubtless  true  that  the  price  of  grain,  cer- 
tainly wheat,  abroad  is  fixed  neiitier  by  the  foreign  nor  by  the 
American  supply  ulune,  but  by  the  one  acting  upon  the  otbet 
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Undoubtedly  the  American  market  has  more  to  do  vrith 
price  abroad  at  csume  tiiut«i  tUaiL  at  otbci's,  but  it  must  aH 
have  something  to  da  with  tltat  |iric«,  aiid  the  state  of  the 
eign  market  must  always  act  to  some  extent  upon  the  Amcr 
market  It  is  prolutblc,  therefore,  that  the  producer  and  tlie 
eign  consumer  obtain  in  varj-ing  degrees  the  Iwnefit  of 
lotr  export  rate  upon  wheat  In  view  of  the  almost  unanin 
testimony  that  market  conditions  abroad  have  not  required 
recent  low  export  rate,  and  tbat  the  volume  of  exports  hoa 
been  stimulated  by  those  rates,  we  arc  inclined  to  think 
from  these  particular  reductions  in  rate  the  American  prodi 
has  derived  no  special  benefit.  The  carrier  has  lost  and 
foreign  consumer  has  gained. 

TliLM-e  wiui  no  claim  in  this  case  that  the  present  dome 
rates  were  too  high.  If  the  American  consumer  suffers  t 
the  low  export  rate  it  must  he  from  the  necebsarj'  conhwiuei 
which  result  from  such  an  adjustment  of  rates.  We  cannot 
speciBoally  fi-om  the  testimony  in  this  case  that  the  Amei 
consumer  in  the  Kast  is  injured. 

Whatever  injurions  effect  is  capable  of  being  perceivft 
much  more  likely  to  result  between  different  sections  Ui 
West,  and  arises,  not  fi-om  the  principle  of  the  lower  ex 
rate,  but  fium  the  applicatiun  of  that  rate. 

Nearly  all  these  low  export  rotes  are  what  are  termed  pra 
tional  rates.  They  do  not  apply  to  trallic  originating  at 
point  from  which  they  are  made  effective,  but  only  to  ti 
which  has  ali-eady  paid  the  local  rate  np  to  that  point  Thtf 
cent  rate  from  the  MiKsiHsijipi  river  to  New  Vurk  cannot  be 
for  the  trauBportatiiin  of  grain  grown  upon  tlie  east  bank  of 
river,  but  only  applies  to  "grain  grown  to  the  west,  and  w 
has  already  been  transported  from  some  point  farther  west 
to  that  river.  It  i.«  evident  that  the  application  of  this  rat 
the  Missi^Hippi,  without  the  putting  in  of  corresponding 
at  points  east,  must  have  affected  the  price  of  grain  grown 
of  that  river  as  compared  with  the  price  of  that  grown 
The  export  rate  from  Chicago  and  from  the  Mississippi 
ia  nomiimlly  the  same.    If  it  were  actually  the  same,  w 
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would  be  wurtli  (.-xactly  as  much  at  tliu  MiesisBippi  an  it  is  At 
Chicago  for  export.    The  testimony  toii<le(l  to  show  thiii  iho 
putting  in  of  tins  low  proportionn.)  rate  did  a{!tuully  increase 
the  jirice  of  groin  at  the  Mississippi  rivor  in  comparison  with 
thi;  Cliicago  price.        •••••• 

It  may  imppen  and  in  many  ciifies  does  happen,  that,  by  the 
application  of  these  so-called  proportional  nitca,  grain  from 
the  more  distant  point  obtains  transportation  to  Chicago  or  to 
the  Gulf  at  a  less  rate  than  grain  from  the  intermediate  Indds 
through  which  the  transportation  passes,  Wc  held  in  the  inves- 
tigation as  to  these  export  rates  last  Ajiril  that  this  oi-eated,  as 
against  sucli  iutemtediate  points,  au  undue  preference.  Iti  the 
Matter  of  Export  Hates  from  Point*  Ea$t  and  HV»i  of  the  Minnix- 

tippi  River,  8  I.  C  C.  Kep.  185.    We  now  repeat  that  finding. 
•  •••««■• 

The  carriers  insi«L  that  while  nnw,  for  the  first  time,  ii  syatcm- 
atic  <Iifference  is  mack-  in  the  pnhlislied  tariff  Ijetwccn  export 
and  domestic  rates,  there  has  in  fact  always  been  such  a  differ- 
ence in  the  actual  rate.  It  is  uiidoulitedly  true  that  as  to  conv 
petitive  tniflic  the  published  rat*;  hiia  been  largely  departed  from 
in  the  pASt.  This  export  tmlbc  is  highly  competitive.  It  moves 
in  large  lots  and  \»  handled  by  comparatively  few  individuals. 
The  idea  has  l^een  more  or  less  prevalent  that  the  provisions  of 
the  Act  to  Regulate  C-ommerce  did  not  refer  to  export  traffic. 
For  these  and  other  reasons  export  business  has  been  peculiarly 
open  to  the  manipulation  of  rates. 

The  teatimony  of  representAtives  of  carriere  familiar  with  rates 
actually  paid  was  to  the  effect  that  there  bad  been  in  the  past 
an  wide  a  difference  between  the  published  rat-e  and  the  actual 
rate  upon  export  business  as  exists  to-day  iu  the  published 
tariffs.  We  have  no  doubt  that  there  has  been  in  the  past  ft 
difference  Iwtween  the  published  aud  actual  rates.  This  differ- 
once  has  existed  iu  the  case  of  both  export  and  domestic  traffic. 
It  has  prolKibly  been  greater  in  the  case  of  export  business,  but 
how  great  we  cannot  definitely  tind. 

Carriers  also  cliiira  that  they  are  justified  in  making  a  lower 
rate  on  export  than  on  domestic  business  by  tlio  fact  that  the 
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cost  of  service  is  less  u>  them.  This  export  business  moves  in 
Urge  lotis  often  in  train  loads^  from  a  single  point  of  origin  to« 
single  destination.  Lurge  cars  can  be  used  und  tbeee  oars  can 
be  loaded  to  their  full  capacity.  For  these  and  other  reasons 
thej  urge  that  the  cost  of  handling  this  trai^ic  is  less  than  in 
case  of  dome8ti<;.  AVo  are  inclined  to  think  that  there  may  be 
some  difference  in  the  cost  of  service,  but  we  cannot  from  any 
testimony  in  this  case  exprejis  an  opimou  as  to  the  amount  of 
such  difference.  •••••• 

n 

The  second  branch  of  thia  oaie  refers  to  tlie  relative  rates 
upon  grain  and  the  pi-odiiuts  of  grain.  While  Uie  order  insti- 
tuting the  investigiitiuii  itiuliides  the  pixtducts  of  Isoth  com  and 
wheat,  the  nianufiio-turem  of  com  products  did  not  appear  and 
were  not  heard,  nor  were  any  complaint**  received  from  that  class 
until  after  the  clo.se  of  this  lioaring.  The  only  product  of  grain 
which  was  fully  rcprescnteil  upon  the  hearing  was  flour.  It 
seems,  moreover,  that  flour  is  the  only  grain  product  which  is 
exported  in  very  large  quantities,  and  thiit  is  the  only  subject 
accordingly  to  wliich  this  discussion  will  be  directed. 

Fn^)m  the  time  the  Act  to  Regulate  CommeR-e  took  effect 
uutil  February  1, 1899.  radway  carriers  have,  with  the  exception 
of  a  short  period  in  1891,  published  the  same  rate  upon  export 
wheat  and  flour.  Different  rates  upon  these  comnioitities  have 
been  made  in  certain  parts  of  the  Tnited  States,  hut  thoee  rates 
have  never  been  applied  to  export  traffic  February  1,  1899, 
carriers  leading  to  the  Atlantic  seaboard  published  an  export 
rate  upon  wheat  from  Chicago  to  New  York  of  18|  cents.  The 
domestic  rate  was  then  20  cents  and  the  rate  upon  flour  was  the 
same.  These  rates  were  not  clianged,  and  the  rate  upon  export 
flour  was  thus  1^  cents  per  hundred  pounds  higher  than  the 
rate  upon  export  wheat.  Subsequently  the  rate  upon  wheal 
was  further  reduced  to  12  cents,  ihv  dojnestie  mte  upon  wheat 
and  the  rate  upon  flmir  Ireing  established  at  17  cents.  Generally 
speaking  the  rale  upon  both  domestic  and  export  flour  is  the 
same  as  the  rate  upon  domestic  wheat,  so  that  the  difference 
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It  also  costs  the  American  miller  more  to  transport  his  product 
across  the  ocean  than  it  does  the  English  miller  to  transport  hiii 
wheat ;  but  this  is  a  matter  with  which  we  are  not  conoemed. 
Pl^nly  the  American  miller  at  New  York  pays,  if  he  paj's  the 
puhlished  tlomestio  rate,  7},  cents  per  hundred  pounds  more  than 
the  Knglishman  in  bringing  his  wheat  to  the  Beaboard,  and  is 
therefore  placed  at  a  disadvantage  to  juttt  that  amount. 

While  this  must  be  bo  if  the  seaboard  niiUcrao-lually  pays  the 
published  rail  rate,  it  is  not  plain  to  us  tliat  at  the  present  time 
lie  does  pay  that  rate.  During  the  period  of  navigation,  prac- 
tically all  wheat  moves  to  the  east  by  lake  and  rail,  and  upon 
this  trafQc  the  rate  is  the  same  whether  for  export  or  domestic 
consumption.  Apparently  it  eost-s  the  New  York  miller  to-day 
exactly  the  same  to  get  his  wheat  to  New  York  that  it  costs 
the  English  miller.  This  would  not  be  so  during  the  period  of 
closed  navigation,  since  it  seems  that  almost  one  half  the  grain 
actually  received  by  the  New  York  Central  during  the  months 
of  March  and  April  last  was  hilled  and  carried  upon  the  domestio 
rate. 

While  the  representatives  nf  the  scnt>oard  millers  stated  that 
these  rates  seriously  discriminated  against  tliem,  their  testimony 
did  not  show  any  considerable  diminution  in  exixirts  from  these 
mills.  The  profit  was  said  to  be  less  both  upon  export  and  do- 
mestic flour  than  it  had  formerly  been,  but  the  relative  nmount 
which  was  exported  continued  to  lie  about  the  same. 

Chicago  may  be  taken  as  a  type  of  the  interior  milling  situor 
tion,  and  to  illustrate  this  situation  we  may  select  one  (/hicago 
mill.  This  mill  had  a  capacity  r)f  about  1500  barrels  n  day. 
The  wheat  which  it  ground  was  entirely  spring  wheat  and  came 
from  beyond  the  Missii4si])pi  river.  In  its  export,  business  it  was 
in  competition  with  the  Knglish  miller  who  obtained  his  wheat 
from  the  same  fields.  The  rale  paid  by  the  Chicago  mill  from 
the  MissLssippiriverto  Chicago  was  5  cents  per  hundred  pounds. 
That  paid  by  the  Etiglisb  miller  upon  the  .same  wheat  from  the 
Mijwis.^ippi  river  to  Chicago  was  1.8  cents  per  hundred  pounds. 
From  Chicago  to  New  York  the  Chicago  miller  paid  upun  liis 
manufactured  product  17  cents  while  the  English  miller  paid 
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upon  his  raw  product  10.2  cents,  malitng  a  total  difference  in 
cost  at  New  York  against  the  Chicago  oiiller  of  10  ci'nt«  per 
hundred  pounds. 

The  Chicago  millpr  could  obtain  the  henefit  of  the  through 
rat«  fixjm  the  MisHissippi  river  to  Xew  York  under  the  uiiUijig- 
in-transit  privilege  by  the  paynieiit  of  au  ad<led  H  c-enta  per 
hundred  pouiide,  but  he  could  Tiut  a]iply  this  to  the  expijrt  mte. 
The  domestiu  rale  fmm  the  Missi&sijipi  rivwr  to  New  York  was 
19^  cents  per  hundred  poundti,  which,  with  the  added  Ij,  cents 
for  the  milling-in-transit  privilege,  jnakes  a  total  thmugli  nit«  of 
21  cents  compared  with  a  nite  of  12  cents  to  the  Knglisb  miller. 
It  is  prolmble  that  the  discrimination  would  be  rather  less  against 
the  American  wlio  wtw  grinding  winter  wheat,  but  not  materially 
less.  A  statement  filed  by  the  representatives  of  the  Milwaukee 
millers  shows  by  many  illustrations  drawn  from  actual  rates  a 
discrimination  of  from  4  to  11  cenU  per  hundred  poiiiidH. 

Considerable  tesliiiiuny  was  given  as  to  the  margin  of  profit 
in  the  manufacture  of  flour.  This  must  of  course  varj'  at  differ- 
ent times  and  under  difTerent  conditions,  but  the  testimony  fairly 
showed  that  from  1  to  2  cents  per  hundred  pounds  was  at  the 
present  time  a  fair  profit,  and  as  great  a  profit  as  had  been  real- 
ized recently  ujion  cxp(^rt  flour.  The  tt^stiitiony  ujion  the  whole 
tended  to  show  that  the  profit  on  flour  sold  abroad  was  rather  less 
tlian  that  upon  tlour  consumed  at  home.  The  primar}-  object  of 
the  flouring  mill  is  usually  to  grind  for  home  eon8nmj>ti(m,  the 
foreign  market  U^ing  rtsorted  to  or  a  means  of  disposing  of  that 
portion  of  the  product  which  cannot  l)c  marketed  at  home. 

Minneapolis  and  the  northwest  generally,  where  the  lower 
export  rate  upon  flour  prevails,  did  not  complain.  The  seaboard 
miller  insisted  that  his  margin  of  profit  had  been  reduced  by  this 
discrimination,  but  the  volume  of  business  was  apparently  about 
the  same.  I'jvon  the  other  hand.  Milwaukee,  Chicago,  J^t.  l<outs 
and  corresponding  territory  not  only  showeil  a  diminution  in 
proRts,  but  a  very  marked  decrease  in  the  volume  of  export 
business.  It  was  said  by  these  millers  that  Januar}-  1st  they  were 
largely  oversold  for  export,  and  that  for  this  reason  they  sent 
abroad  during  the  early  months  of  the  current  year  considerable 
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qunutities  of  flour,  but  that  they  were  unable  to  aell  at  the  prea- 
eot  prices  and  were  largely  out  of  the  export  trade.    It  is  our 

conclusion  and  finding  that  the  ailjustmetit  of  rates  is  largolfj 
reaponsible  for  this.    Tlie  nortbwealern  miller  enjoys  a  relatively 
bettcrcxport  rate.    The  seaboard  mxUer  can  buy  his  grain  during 
a  large  portion  of  the  year  upon  the  same  terms  or  the  foreign  i 
miller.    Agaiust  the   interior  miller  all  these  causes  combina 
with  the  effect  that  he  must  be  largely  or  entirely  driven  from' 
the  export  trade. 

The  ciirrien)  justify  the  difference  in  rates  iii  part  at  least  upon 
the  ground  of  difference  in  the  cost  of  service.  It  was  urged  by 
tliem  that  for  several  reasons  the  transportiition  of  export  wheat 
is  more  proHtable  at  the  same  rate  tliau  the  transportation  of  flour 
for  export,  and  that  there  ouglit  to  lie  a  difference,  although  some 
thought  tliat  the  present  difference  waa  too  wide.  They  urge 
that  it  is  a  universal  rule  that  the  manufactured  product  pays  a 
higher  rate  than  the  raw  material ;  thnt  flour  is  much  more  valu- 
able than  wheat ;  that  it  is  more  liable  to  damage  than  wheat ; 
thai  wheat  moven  lu  larger  volume,  so  ttiat  not  merely  car  loadS) 
but  whole  train  loads  are  embraced  in  one  shipment ;  that  thai 
cars  can  be,  and  in  fact  are,  loaded  more  heavily  with  wheat  than 
with  Bour.  It  is  also  said  that  the  rate  includes  a  delivery  over, 
the  ship  side  In  ease  of  flour,  and  at  the  ship  side  in  case  of  wheat. 

The  millers  deny  most  of  the  above  allegalions,  and  say  that  if 
tlie  muveiucnt  of  wheat  is  In  larger  vulunie  at  times,  that  of  flour 
is  much  stea«lier.  and  that  it  is  for  the  interest  of  the  carrier  to 
build  up  industries  which  bring  other  traflic  in  turn. 

It  is  undoubtedly  true  that  the  raw  material  commonly  takes  a' 
lower  rate  than  the  nianufactumd  product,  and  for  this  there  is 
usually  a  substantial  reason  in  the  character  of  the  two  coromodi- 
ties;  but  this  is  not  by  any  means  a  universal  rule,  and  the  uni- 
form practice  of  earners  for  yeai-s  lias  been  to  make  the  samtt  rule 
upon  export  wheat  and  flour. 

Export  flour  is  probubly  on  tlie  whole  somewhat  more  valuable 
than  wheat,  although  when  it  is  remembered  that  the  cheaper 
grades  of  flour  are  usually  exported  it  is  questionable  whether 
t^e  difference  in  value  is  miiterial.  ■ 
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From  flll  this  we  coiicUhIo  llial  tlio  actual  cost  of  liandling 

export  flour  somewhat  exceeds  tliat  of  handling  wheat,  but  just 

■  'how  much  cannot  be  delermmed  with  certaiuLy.    We  do  not 

think  that  tlie  excess  would  be  more  than  from  1  to  2  vents 

[>er  hundred  pounds. 

The  carriers  also  justify  their  rates  upon  the  ground  of  water 
competition.  It  has  already  been  seen  that  tliis  species  of  com- 
petition between  (Chicago  and  the  scixboard  forces  down  the  grain 
rate  to  a  point  much  l>elow  the  ordinary  rail  tariff.  The  same 
thing  is  true,  ahhough  not  to  the  same  extent,  of  the  transporta- 
tion of  flour.  It  is  not  only  possible  to  carry  Hour  fi-om  Chicago 
and  Duiuth  to  the  Atlantic  seaboard  by  all  water  routes,  as  well 
as  by  lake  and  rail  routes,  but  considerable  quantities  of  it  are  so 
transported.  In  1898  nearly  one  fourth  of  uli  the  flour  leaving 
Chicago  for  the  entire  year  went  from  that  port  by  water.  This 
for  the  most  part  is  carriwl  to  some  lake  port  like  Buffalo,  and 
from  thence  to  the  seaboard  by  rail,  but  it  may  be  taken  all  water 
to  Montreal  or  New  York  as  in  case  of  grain,  and  the  possible 
rail  route  detenninea  what  the  rail  portion  of  Ihe  haul  can  exact 
in  the  case  of  Hour,  as  it  does  in  the  case  of  graiti. 

When,  however,  the  effect  of  this  competition  upon  the  rate  is 
examined,  we  find  that  the  hike  or  the  lake  and  mil  rate  is  not 
OS  low  as  the  corresponding  rate  upon  wheat.  The  reason  seems 
to  be  that  equal  facilities  dn  not  exist  for  the  carrying  of  flour  by 
lake  as  for  the  carrying  of  grain.  Itonts  which  engage  in  this 
traffic  upon  the  Great  Lakes  are  either  line  boats  or  wild  boats. 
Line  boats  ply  between  certain  stated  points  like  Buffalo  and 
Chicago  at  frequent  intcr^'als,  and  are  in  all  cases  under  tbe  con- 
trol of  some  milroad  company  in  connection  with  which  they  are 
operated.  Wild  bnat,i,  on  the  other  hand,  ply  between  different 
points,  sometimes  starting  from  one  port  and  snmetinies  from 
another.  Line  Jxtata  are  equipped  for  the  carriage  of  flour  and 
other  package  freight,  while  wild  boats  as  a  rule  are  not.  Flour 
is  never  carried  by  these  wild  boats,  —  at  least  such  was  the  testi- 
mony, —  but  always  goes  by  the  regular  liuL-s.  In  consequence 
the  rate  npon  flour  can  be  better  maintained  than  that  upon 
wheat-   The  ruling  rate  by  lake  upon  flour  from  Chicago  to  New 


462 


RAJLWAY  PROBLEMS 


York  in  recent  jeara  has  been  from  11  to  15  cents  as  against  a 
TAte  of  from  8  to  10  cents  upon  wheat.    The  present  lake  and 
rail  rate  on  flour  is  14  cents  per  hundred  pounds,  and  it  vraa  saic 
that  this  rate  was  maintained.    The  present  domestic  rail  r^t^u 
17  cents,  and  under  these  rates  the  carriage  of  flour  from  Chic^o  i 
for  export  was  said  to  be  pretty  erenly  divided  between  all  rail' 
and  lake  and  rail.    From  this  it  would  appear  that  the  difference 
U'tween  all  mil  and  lake  and  rail  which  can  be  secured  in  case  of 
flour  is  sumewhal  greater  lliau  in  case  uf  wheat.    The  differential 
in  favor  of  the  lake  lines  in  former  yeani  has  usually  been  6  centa- 
per  hundred  pounds  instead  of  the  present  differential  of  3  cents, 
and  this  was  one  ground  of  complaint  by  the  millers.    In  the 
past  the  demoralization  has  been  so  general  that  the  puhlLthed 
rate  has  offered  very  little  criterion  of  the  actual  rate.    If  the 
present  differential  were  5  cents  in  favor  of  lake  lines  the  rate  on 
lake  and  rail  flour  would  be  12  cents,  and  the  ntillei-s  claim  that 
the  railroads  take  advantage  of  the  fact  that  they  control  thesQ^ 
regular  lints  to  unduly  raise  the  lake  and  rail  rate  on  floor. 
There  is  probably  something  to  this,  since  it  appears  that  these 
regular  lines  which  carry  flour  are  all  under  the  influence  of  rail- 
ways leading  from  the  take  ports  to  Ihe  A  tlantie  seaboard;  but  we 
think  and  tind  Hint  lake  competition  fairly  fixes  the  rate  on  flour 
at  from  2  to  4  cents  per  hundred  pounds  above  the  wheat  rate. 
Subject  to  this  difference  the  effect  of  water  competition  upon. 
export  flour  is  exactly  the  same  as  upon  export  wheat,  and  that 
effect  need  not  Ixi  restated  here.  •  •  •  • 

CotwAusiont 

1.  The  riittt  question  presented  for  determination  is,  Does  the 
Interstate  Cunnneme  Act,  as  a  matter  of  law,  prohibit  the  chain- 
ing of  an  export  niul  a  domestic  rate  upon  the  same  traffic  to  the 
same  point?  This  question  bail  i-ecently  lieen  decided  by  the  Com- 
mission in  thp  negative  in  the  ca.se,  Kt'mhU  v.  Bontoii  ^  Alhany 
IL  Co.,  8  I.  C.  C.  Rep.  110.  Since,  however,  the  reasons  upon 
which  that  decision  rested  have  a  certain  bearing  upon  the  quea- 
•^'ons  of  fact  involved  in  this  matter  they  may  be  briefly  restated 
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Jnniiar}-  29, 1891,  a  decision  was  announced  in  the  case,  iV«c 
York  lid.  of  Trailf.  .j-  Tranitportation  v.  Prnnt^lvania  R.  Co., 
4  I.  C.  C.  Hep.  447,  3  Inters.  Com.  Uep.  417,  in  whieli  the  ront- 
t«rof  iin[»)rt  rattsfi  was  considered.  The  complaint  was  that  car- 
riere  leading  tivm  New  Yui'k  to  CUicagu  and  Llie  West  were 
traiispoi-tin^'  freight  whicii  arrived  from  foreign  destiDatiuns  from 
New  York  to  interior  points  at  n  less  rate  than  was  charged  for 
the  transportation  of  similar  freight  tn  the  sirnic  interior  pointa 
when  such  freight  (irtgimited  at  New  York.  Many  companiefl 
were  made  parties  to  this  proceeding,  and  the  case,  in  its  original 
form,  was  intended  to  embrace  practically  all  poi-ta  of  entry  upon 
the  eastern  seaboard  and  the  (lulf.  The  conclusion  reached  was 
that  the  rate  charged  by  the  rail  carrier  from  the  port  of  entry  to 
the  inland  destination  must  in  all  cases  be  the  ttame  upon  mer- 
chaniiise  orighiating  at  such  port  of  entry  as  upon  merchandise 
coming  to  that  port  from  a  foreign  country.  The  Commission 
made  this  decision,  however,  not  as  question  of  fact,  hut  as  mat- 
ter of  law.  Its  holding  was  that  the  effect  of  the  Act  to  Kegu- 
late  Commerce  extended  no  further  than  the  bouiidaries  of  tiio 
United  States;  that  the  ('ommission  had  no  power  to  consider 
conditions  existing  without  the  United  States ;  that  when  traffic 
arrived  at  a  port  within  the  United  States  from  a  foreign  countiy 
it  was  not  proper  to  inquire  from  whence  it  came,  hut  it  must 
Ih!  Iruatad  in  all  respects  as  though  it  was  domestic  traffic  origi- 
nating at  the  port  of  eutr}-. 

The  Import  Hate  Case,  Texat  ^  P.  R.  Co.  v.  Interstate  Coin- 
vxtrce  Commimtiim,  162  U.  S.  197,  40  L.  ed.  940,  5  Inters.  Com. 
Rep.  405,  was  an  attempt  upon  the  part  of  the  Commiasion  to 
enforce  ita  order  in  this  la.st-namcd  proceeding.  The  Texas  & 
Pat^ific  Railway  Company,  with  its  conneotiona,  was  engaged  in 
the  transpoitation  of  mercliandise  from  Liverpool,  Enghind,  to 
San  Fi-anciaco,  Cal.  This  merchandise  was  taken  upon  a  through 
rate,  came  by  water  from  Liverpool  to  New  Orleans,  and  by  rail 
from  New  Orleans  to  San  Francisco.  This  entire  through  rate 
was  often  much  less  than  the  rate  on  corresponding  articles 
from  New  Orleans  to  San  Francisco,  iind  the  division  of  the  rail 
cai'ricr  was  of  coun>o  very  much  less  than  its  domestic  rate  for  tt 
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correspooding  service.  For  example,  oue  of  the  articles  so  trans- 
ported nus  dry  goods;  the  rate  on  dry  goods  by  this  line  from 
Liverpool  to  Sau  Francisco  was  107  cents  per  hundred  pounds, 
while  tho  rate  from  New  Orleans  to  San  Francisco  over  the  same 
rail  line  was  374  cents  per  hundred  pounds.  Tho  defendants 
justified  the  rate  from  laverpool  upon  the  ground  that  water 
competition  by  various  routes  iietween  Liverpool  and  San  Fran- 
cisco compelled  them  to  charge  this  rate  if  they  obtained  any 
portion  of  the  basincss. 

Tlic  rule  laid  do\^'n  l^y  tho  Commission,  and  which  was  con- 
tended for  by  the  Conunisston,  in  that  case  woukl  have  compelled 
the  earner  to  chaise  the  same  rate  from  New  Orleans  to  San 
Francisco  ujx>ii  import  as  upon  domestic  merchandise,  and  would 
have  excluded  all  consideration  of  conditions  existing  abroad. 
The  Supreme  Court  refused  to  concur  in  this  construction  of  the 
Interstate  Commerce  Act,  holding  that  in  case  of  imported  truflio 
as  well  as  of  traffic  originating  within  the  United  States  the  Com- 
mission should  have  reference  to  all  conditions,  whether  at  homeor 
abroad,  which  bore  upon  the  reasonaV^lcncssof  the  rate  adjustment. 
It  held  that  the  Act  to  Regulate  Commerce  did  not  prescribe  a 
hard  and  fast  rule  which  required  that  imported  merchandise 
should  be  taken  from  the  port  of  entry  at  the  same  rate  wliich 
waa  ap2>Hed  to  domestic  merchandise  originating  at  that  point. 
The  exact  point  decided  was  that  carriers  were  not,  as  a  matter 
of  law.  prohibited  from  paiticipatiiig  in  a  through  rate  from  a 
foreign  destination  to  an  interior  point,  of  which  the  division 
received  by  the  Inland  carrier  was  less  than  its  rate  for  a  similar 
service  in  the  transportation  of  domestic  merchandise  between 
the  same  points.  This  decision  must  apply  equally  to  export 
tralTic,  and  upon  its  authority  we  are  r-onstrained  to  hold  that,  aa 
matter  of  law,  the  Interstate  Commerce  Act  does  not  prohibit  a 
rail  carrier  from  mating  a  througb  rate  from  a  point  within  the 
United  States  to  a  foreign  destination,  of  which  its  division  shall 
be  less  than  the  amouut  charged  for  the  corresponding  transpor- 
tation of  domestic  merchandise  to  the  port  of  export.     •        • 

Carriers  iu  some  quarters  seem  to  assume  that  the  Import  Rate 
Cate  above  referre<l  to  in  effect  withdrew  import  and  export 
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traffic  from  the  purview  of  this  CommiBsion.  Such  is  not  at  all 
the  result  of  that  decision.  It  mtlier  enlarged  tlie  power  of  this 
body  over  that  species  of  ti-affic,  for  wliile  it  wiia  held  that  there 
was  no  rule  like  that  coDtended  for  by  the  Commission  it  was 
also  held  that  conditions  abroiid  as  well  as  at  home  shonld  be 
considered,  and  that  the  interests  of  all  classoH,  and  not  of  a 
single  class,  should  be  taken  into  acootint.  It  is  still  a  question 
of  fact  whether  rates  upon  export  or  import  traffic,  at)  wuU  as 
those  upon  domestic  tmfiic,  are  in  con travcu lion  of  Uie  provisions 
of  the  Aut  to  Regulate  Commerce. 

The  question  for  our  consideration  is  therefore  one  of  fact,  and 
seems  to  be,  upon  this  branch  of  the  cose,  whether  the  pr^ent 
adjustment  of  export  and  domestic  rates  discriminates  against 
the  domestic  consumer  and  in  favor  of  the  foreign  consumer. 
What  reason  is  there  why  the  foreigner  who  eats  our  wheat 
should  have  it  transported  finm  tlie  Mississippi  river  to  New 
York  for  12  cents  a  hundred  pounds,  while  the  American  is 
obliged  to  pay  19^  cents  for  the  same  service? 

The  Supreme  Court  in  the  Import  Ilaie  Case  has  laid  down 
the  rule  which  should  guide  this  Commission  in  the  detcrminar- 
tion  of  that  question.  It  is  not  every  discrimination  which  is  for- 
bidden by  the  Aft  to  Regulate  Commei-cc,  but  only  unjustifiable 
discriminations ;  and  tlie  court  holds  tlmt  in  deteniiitung  whether 
a  discrimination  is  in  fact  unjustifiable  the  interests  of  all  parties 
involved  must  be  considered.  The  parties  involved  in  this  case 
arc  the  producer  of  the  grain,  the  domestic  consumer  and  the 
inland  carrier;  we  are  not  concerned  with  the  foreign  consumer. 
Now,  taking  all  these  clatises  together,  is  the  discrimination  * 
against  the  seaboard  consumer  au  unjust  one  ?  /' 

The  railways  insist  that  it  is  a  matter  of  no  consequence  to  the 
eastern  consumer  what  rate  is  charged  the  foreigner,  provided 
the  domestic  rate  is  a  reasonable  one.  and  there  is  no  pretense  in 
this  case  that  domestic  ra1«s  are  not  sufficiently  low.  To  tluB 
proposition  we  cannot  fully  assent.  Tn  the  first  place  the  for- 
eigner is  to  an  extent  in  competition  with  the  American.  Iloth 
arc  engaged  in  the  production  of  articles  sold  in  the  same  mai-kot, 
either  abroad  or  in  the  United  States.    If  the  Knglishman  can 
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procuro  ttie  neccasitics  of  life  cheaper  than  his  American  com- 
petitor, that  gives  him  the  advanlnge.  A  few  centft  per  hundred 
pounds  in  the  price  of  his  flour  would  not  be,  of  itself,  a  matter 
of  great  consequence,  but  the  sauie  sort  of  u  prefei'euce  applied 
to  all  articles  which  enter  into  his  diiily  support,  as  well  ua  Lo  the 
proiluot  of  hit(  hibor,  nmy  determine  whether  he  or  the  American 
can  manufacture  fur  our  own  timrkut  even. 

Again,  railway  rates  are  in  amount  interdependent  the  one 
upon  the  other.  Tlie  railway  is  entitled  to  cam  a  fair  return 
upnn  \t»  inveittment.  If  the  proposition  is  mailc  to  reduce  tlie 
rate,  one  important  factor  in  the  tletenni nation  of  that  question 
is  the  total  amount  of  earnings.  If  the  rate  is  too  low  upon  onai 
article,  in  the  end  other  articles  i>ay  too  high  a  rate.  Unless  there 
ia  some  good  reason  for  the  distinction,  the  rate  to  the  American 
ought  not  to  he  higher  than  to  the  foreigner.  If  our  carriers.  In 
the  absence  of  any  constraining  reason,  con  transport  corn  from 
the  Misiiiissippi  river  to  New  York  for  12  cents  per  hundred 
pounds  for  export,  that  of  itself  shows  that  a  rate  of  19^  cents 
to  the  domestic  consumer  is  unreasonable.  Conditions  may  jus- 
tify tiie  existence  of  a  lower  rate  for  export  than  for  domestJo' 
use.  but  in  the  absence  of  such  conditions  we  cannot  concur  in 
the  idea  that  any  permanent  system  of  rates  which  renders  a  serv- 
ice for  the  foreigner  at  a  less  price  than  is  paid  by  the  American 
can  be  just  to  the  American;  nor  would  we  permit  the  contin- 
uaniT  of  such  a  system  if  we  had  the  power  to  prevent  it.  From 
(the  standpoint  of  the  eastern  consumer  the  difference  in  rate  of 
itself  cr^l^  a  discrimination  which  is  undue,  mdegg  ^ytifiabtej 
in  the  interest  of  the  producer  or  the  carrier. 

How  stands  the  interest  of  the  producer;  in  other  words,  to 
what  extent  is  the  western  farmer  benelited  by  these  low  export 
rates  ? 

The  United  States  produces  every  year  a  certain  quantity  of 
vheat.    Of  that  quantit}-  the  greater  part  is  consumed  by  our 
own  people,  but  a  \wy  large  surplus  stilt  remains  which  must  bs . 
dispoaed  of  abroad.    This  surplus  is  sold  to  foreign  countries  iS' 
comfietition  with  wheat  from  other  parts  of  the  world,  and  it 
mnst  be  sold  at  the  price  obtainaUe  in  the  foreign  markei.    While 


at  times  that  price  may  be  practically  fixed  by  the  United  Statas, 
and  while  at  all  times  it  is  intlueiiced  by  the  price  here,  still 
it  must  be  admitted  that  ordiDarily  the  foreign  inaiket  10  not 
entirely  detemunod  by  our  own  market. 

It  has  already  liecn  said,  in  the  findings  of  fact,  that  our  wheat 
must  be  delivered  abroad  at  the  market  price  there.  If  the  for- 
eign price  is  less  than  our  maiket  price  plus  the  ordinary  cost  of 
trunKport;itiou,  either  the  price  here  or  the  price  of  tnuispurtation 
must  be  reduced.  Witnesses  of  experience  in  this  respect  gave 
it  as  their  opinion  that  market  conditions  abroad  frecjuently 
require  a  low  rate  iu  order  to  dispose  of  our  surpUis  product'; 
that  the  price  of  our  suqilua  wheat  establishes  the  market  price 
in  this  country,  and  that,  therefore,  at  times  a  low  rate  was  of 
distinct  benefit  to  the  farmer,  and  indeed  waa  Decenary  to  pre- 
vent tlie  demoralization  of  prices. 

Conditions  with  reference  to  core  are  apparently  somewhat  dif- 
ferent. The  corn  market  of  the  United  States  controls  tliat  of 
the  world.  The  price  at  which  our  com  can  l>e  sold  abroad  has 
something  to  do  with  the  amount  which  will  be  taken  by  foreign 
countries,  l)ut  so  does  a  lower  price  upon  the  Ciistcrn ■  seaboai-d 
stimulate  the  consumption  of  corn.  It  is  piobable,  and  this  was 
the  testimony  of  exporters,  that  the  difference  in  rate  has  little 
influence  upon  the  volume  of  com  exportation. 

iiur  conf^lusion  is  that  a  low  export  rate  is  aometimes  neoe»- 
sary  to  dispose  of  our  surplus  wheat,  and  that  in  a  much  less 
degree  it  may  promote  the  movement  abroad  of  our  surplus  com  ; 
that  to  the  extent  that  it  does  operate  to  move  our  surplus  grain 
it  is  of  distinct  benefit  to  the  producer,  and  that  tiis  interest 
would  outweigh  that  of  the  American  consumer,  and  would  jus- 
tify a  moderate  difference  in  the  rate.  The  price  of  the  surplus 
within  certain  limits,  seems  to  fix  the  price  of  the  whole,  and  in 
the  disorganization  of  prices  from  a  glut  in  the  market  the  pro- 
ducer Imes  more  than  the  consumer  gains.  The  ability  to  dispose 
of  an  actual  sur[>lu3  is  a  sort  of  safety  valve  which  steadies  the 
whole  situation.  It  must  be  observed,  too,  that  in  applynig  this 
low  rate  to  our  surplus  product  the  railway  does  precisely  what 
the  miller  docs  and  what  over)-  other  mnnufacturor  is  likely  to 
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do.    The  foreignor  can  buy  American  flotir  and  almost  every 
article  of  American  nmniifacturo  cheaper  than  the  Aniericun  can 
at  the  Diill  or  tho  factory.    It  is  equally  apparent  that  whetlier 
market  comlitioiis  abi'oacl  do  justify  the  lower  export  rate  is  a 
very  delicate  t|uestion  to  deal  with,  and  one  which  had  better  be 
^loft  to  the  law  of  supply  and  demand  so  for  as  it  can. 
,.       An  examinniion  of  this  question  from  the  point  of  view  of  the 
Jeastern  consumer  and  the  western  producer  leads  to  the  conclu- 
sion that  the  low  export  rate  is  an  unjust  discrimination  against 
6h'6  former  unless  it  is  required  to  move  our  surplus  grain,  ta 
whiL'Uuveutit  iti  wiLhiu  gouie  liiuits  proper;  thai  this  Cummissiou 
ought  nut  to  interfere  unless  it  clearly  appears  that  Ihe  differ- 
ence is  unduly  great,  or  that  uu  contUtiona  abroad  require  it. 

In  the  present  case  those  facta  did  clearly  ajipear.  It  appeared 
beyond  all  question  tlint  the  low  export  rate  in  foree  at  the  time  of 
the  hearing'  had  not  resulted  frnm  any  market  conditions  abroiad< 
The  witnesses  were  almost  unanimous  in  the  opinion  that  these' 
rates  had  not  been  required  by  such  conditions,  and  that  they  did 
not  stimulate  the  export  of  our  grain.  It  was  practically  con- 
ceded by  the  carriers  that  the  rates  wei-e  abnormally  low,  and  that 
they  had  resulted  entirely  frum^ompetitio^iifiiiusen  rail  carriers 
themselves.  If  tliis  is  true,  then  it  seems  plain  that  the  Ameri- 
can prcKlucer  has  derived  no  substajntial  benefit  from  these  lutcfl ;' 
that  the  American  cjtmer  has  lost  enormouslyJiy  them,  and  that 
Uie  foreigner  alone  has  had  the  hcnefit  of  them.    Thediscrimina- 

Iliun  against  the  eastern  consumer  is  noLiiistitied  uidesa  there  is 
something  in  the  interests  of  the  can-ier  which  excuses  it. 


The  cause  of  these  low  export  rates  has  been  fully  stated  in 
the  findings  of  fact.  The  carriers  themselves  with  one  voice 
aflirm  that  they  were  entirely  the  result  of  competition  between 
American  railways,  first  between  tho  eastern  line-s  and  the  Gulf 
lines,  afterward  betwouu  tlie  different  eastern  lines.  Since  Janu- 
ary 1st  export  rates  on  grain  have  been  reduced  in  many 
atmtist  one  half;  at  these  reduced  rates  enonnous  quantities 
uf  trafiio  have  moved ;  no  market  conditions  abroad  required 
these  reductions,  and  the  American  producer  has   not  beenl 
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materiiilly  Iwnefited  by  them  ;  our  railways  have  socriBced  mil- 
lions of  dollars  without  producing  any  real  effect  upon  the  flow 
of  traffic,  for  the  relative  rate  has  remained  about  the  same  and 
the  low  rate  has  not  increased  the  total  volnmc.  This  deple- 
tion in  revenue  has  been  a  donation  to' the  foreigner. 

It  id  impossible  more  strongly  to  emphasize  the  folly  of  this 
whole  proceeding  than  by  the  mere  statement  of  it ;  and  yet  in 
just  what  way  does  it  violate  the  Act  to  Kegulate  Commerce? 
The  pui-pose  of  that  Act  was  to  foster  railway  competition. 
The  highest  jiidiuiaL  authority  has  declared  that  competition 
between  radways  may  be  a  reason  for  making  a  lower  charge  to 
the  more  distant  point.  Wo  have  found  that  this  traffic  is  not 
only  the  legitimate  subjcft  of  eompctitiim,  but  that  the  compe- 
tition for  it  miLst  be  conrhicted  nnclcr  .such  circumstances  as  to 
render  it  peculiarly  active  and  difficult  to  control.  To  agree 
upon  these  differentials  to  the  different  ports  might  be  a  crimi- 
nal act.  Apparently  there  is  no  method  by  which  these  ques- 
tions can  be  settled  except  by  a  resort  to  such  measures. 

The  real  question  is  whetlier,  id  tliis  warfare,  domestic  as  well 
BS  export  rates  ought  not  to  be  reduced  ;  whether  the  American 
as  well  as  the  foreigner  ought  not  to  have  the  benefit  of  this 
competition.  We  should  be  inclined  to  take  this  view  of  the 
matter,  and  tu  make  some  order  which  Mould  at  least  limit  the 
extent  to  which  export  might  be  lower  than  domestic  rates,  were 
it  not  for  two  cii-cumstances. 

Firat:  Assuming  tlint  the  liowia  of  export  and  domestic  rates 
ought  to  he  the  .same,  we  think  thei*  may  bo  cnsea  where  a  differ- 
ence may  properly  exist    Of  this  Boston  is  a  good  illustmtion. 

The  through  rate  from  Chicago  to  Liverpool  must  be  the 
same  by  all  the  jM^rU.  The  ocean  rate  from  Boston  to  Liver- 
pool is  the  same  as  from  New  York ;  therefm-e,  unless  th.e  inland 
rate  from  Chicago  to  Boston  is  the  same  as  that  from  Chicago 
to  New  York  export  traffic  will  move  through  New  York,  not 
through  Boston.  These  circumstances  have  induced  the  rail- 
ways serving  these  two  ports  to  agree  for  the  last  thirty  years 
that  the  export  rate  to  Boston  and  New  York  from  the  West 
might  be  the  same.    It  is  difHcult  to  see  how  this  agreement 
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can,  in  it«  operation,  be  treated  as  unjust  or  as  in  violation  of 
the  Act  to  Regulate  Commerce.  This  Commi^ion  has  twice 
decided  that  ilie  Boston  domestic  rate  may  proi>erly  be  higher 
than  the  New  York  dumestic  rate.  We  must  ansume,  therefore, 
that  the  domestic  rates  to  these  two  sectiuns  are  properly  ad- 
justed, and  that  no  discrimination  is  made  against  New  England 
by  charging  the  higher  rate.  The  rate  to  the  foreigner  is  fixed 
by  that  through  New  York,  and  therefore  the  making  of  the  aame 
rate  pia  Boston  does  not  discriminate  in  his  favor  as  agaiiiBt  the 
New  England  consumer.  The  commercial  interests  of  Boston 
do  not  complain  of  the  export  rate.  Under  these  circumstances, 
why  should  not  New  Englund  carriers  be  permitted  to  engage 
in  this  export  traflic? 

It  may  be  that  if  these  carriers  could  be  compelled,  by  an 
order  of  this  Commission,  to  make  the  same  domestic  and  ex- 
port rates  they  would  as  a  consequence  reduce  the  domestic  rate 
rather  than  surrender  the  export  traflic,  and  that  ooiisequeuUy 
Boston  and  perhaps  some  other  New  England  territory  would 
obuiin  the  benetit  of  a  lower  domestic  mte.  They  might,  upon 
the  other  hand,  prefer  to  surrender  the  export  business  rather 
than  reduce  the  domestic  rate;  hut  the  question  before  as  is 
not  what  the  carriers  cordd  be  compelled  to  do,  but  wliat  should 
they  in  fairness  be  required  to  do. 

What  is  true  of  the  rate  to  Boston  is  e<iually  true  of  the  export 
rate  tu  Portland  and  Montreal;  it  is  perliaps  even  more  true  of 
exi>ort  rates  to  the  GuU  portis.  Taking  effect  July  1,  1899,  Uie 
local  export  rate  on  wheat  from  Kansas  City  to  Galveston  is  19 
oeni«.  the  proportiuual  export  rate  1>3  cents,  and  the  local  domes- 
tic  rote  87  cents.  Through  rates  via  Kansas  City  undoubtedly 
make  the  ordinary  domestic  rate  from  Kansas  City  somewhat  less 
than  37  cents,  but  the  relation  is  pn^bably  pretty  well  indicated 
l^  tho  local  exfiort  rate  compared  with  the  local  domestic  rate. 
We  have  here  a  domestic  rate  almost  twice  as  great  as  the  export 
rate.  Without  expressing  any  opinion  as  to  the  propriety  of  H9 
wide  a  difference,  or  as  to  the  reasonableness  of  the  domestic 
rate,  it  seems  evident^  or  extremely  probable,  that  these  lines  may 
with  propriety  in  competition  for  this  export  business  make  a 
lower  charge  upon  export  than  upon  domestic  traffic. 
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Now  if  an  order  were  to  be  made  that  domestic  and  pxport 
rates  should  under  all  circumstances  be  the  same,  il  might  result, 
and  probably  would  result,  in  either  driving  out  of  buuD««s 
those  lines  where  two  rates  niay  witli  projjriety  exist,  or  at  all 
erents  in  unjustly  depleting  the  revenues  of  those  linos.  It 
would  give  to  those  lines  in  whose  tariffs  the  diff'eTcnce  is  least 
an  undue  advantage  over  other  lines  in  this  competitive  struggle, 
before^tuakiog  any  order  which  would  not  work  injustice  in  the 
premiites.  it  would  be  neces^iary  to  determine  in  each  case  by 
bow  much  the  domestic  rate  might  properly  exceed  the  export 
rate,  if  at  all,  and  compel  tlie  observsnoe  of  tills  relation.  To 
do  this  would  require  us  to  determine  whjit  the  dilTerentials 
between  these  ports  should  be,  and  what  reasonable  domostio 
rates  to  these  |>ortR  should  Iw,  and  we  certainly  cannot  under- 
take to  do  this  upon  the  testimony  before  us. 

The  second  circumstance  which  deters  us  from  attempting  to 
interfere  is  the  existence  of  water  competition.  Those  rates  were 
made  before  the  opening  of  navigation,  and  were  not  probably 
influenced  by  that  element ;  but  we  must  dispose  of  the  cose  with 
some  reference  to  conditions  ;is  they  now  exist,  an<1  n'uter  coni|)e- 
titioa  is  at  the  present  time  a  factor  which  cannot  be  ignored. 

By  refeiTing  to  the  findings  of  fact  it  will  be  seen  that  Chi- 
cago and  Duluth  arc  the  two  points  through  wlitoh  tJio  greatest 
quantity  of  wheal  and  coru  pusses  on  its  way  to  llie  imilHmRl. 
From  both  these  points  oouirtiunication  with  tlie  Hou1>oard  can 
be  had  by  water.  The  greater  part  of  the  grain  which  leaves 
these  cities  for  the  east  moves  by  water,  and  it  cnniioi  be  ques- 
tioned that  the  water  rate  to  New  York  detertnlties  the  mil  or 
the  water  and  rail  rate  to  that  same  point.  7'hia  ('omnusiiion 
has  always  liekl  that  water  com|>etttion,  if  it  in  fact  cxiittM,  is 
an  important  circumstance  in  detei-mining  what  rates  raaj  be 
justly  chai-ged  by  the  rail  carrier.  TJio  reasons  for  ihiit  Iisvo 
often  been  slated,  and  need  not  be  repeated  here.  The  water 
carrier  is  not  subject  to  tlie  provisions  of  the  Aet  to  Itegulate 
Commerce:  it  publishes  no  rates;  it  may  change  its  rates  from 
day  to  day  or  from  hour  to  hour;  it  can  carry  certain  commodi- 
ties at  a  lower  rate  probniily  than  can  be  profitably  made  by 
raiL    We  have  therefore  been  innlined  to  hold  that  competition 
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of  thia  kind  might  be  met  by  the  rail  canier  without  in  all 
0M6S  a  corresponding  reduction  at  points  not  affected  by  such 
ooiDpetition.  There  is  no  invariable  mle  of  this  sort,  nor  can 
it  be  aaid  that  interior  and  intermediate  points  ought  not  to 
receive  taxy  benefit  from  water  competition,  but  neither  can  it 
bo  aflirmed  that  the  carrier  should  in  no  case  be  allowed  to 
meet  such  uompeittiun  except  at  the  expense  of  itfi  interior 
and  intermediate  territory.  Such  a  requirement  woiUd  often  be 
unjust  to  the  carrier  and  of  no  benefit  to  interior  points. 

In  this  case  the  export  rate  to  New  York  is  absolutely  fixed 
by  water  competition,  alUiough^  aa  wa  have  seen,  the  low  export 
rates  were  first  fixed  without  reference  to  such  competition. 
The  export  rate  to  New  York  of  necessity  fixes  that  rate  through 
every  other  port.  This  being  true  we  are  not  inclined  to  say. 
BO  far  as  the  export  rate  is  actually  controlled  by  water  compe- 
tition, and  while  it  is  so  controlled,  that  carriers  must  at  all 
points  reduce  correspondingly  their  domestic  rates.  The  rate 
from  Chicago  to  New  York  is  a  liose  rate.  Tliouaands  of  other 
rates  are  a  percentage  uf,  or  a  differential  above  or  below,  that 
rate.  A  change  in  that  rate  automatically  works  a  change  tn 
all  these  other  rates.  If  the  carriers  prefer  to  leave  the  New 
'York  domestic  rate  higher  than  tlic  export  rate  by  reason  ef 
these  many_^ dependent  rates,  we  should  hardly  be  justified  in 
interfering  unless  some  specific  injustice  in  some  particular 
case  was  called  to  our  attention. 

Of  course  no  business  actually  moves  during  the  period  of 
navigation  between  Chicago  and  New  York  upon  the  domestic 
rail  rate  so  long  as  that  rate  is  materially  higher  than  the  water 
rate.  Grain  to  New  York  can  move  by  water  at  the  same  rate 
both  for  export  and  domestic  consumption,  and  the  two  rates 
must  be  practically  the  same  to  that  point.  Furthermore,  tlie 
New  York  domestic  rate  of  necessity  to  an  important  degree 
influences  other  domestic  rates  upon  the  seaboard.  The  Phila- 
delphia miller  cannot  pay  5  cents  per  Imndred  pounds  above  the 
Now  York  miller.  Carriers  apparently  meet  this  condition  by 
'  and  i-ail  rates  which  are  much  lower  than  the  domestic  rail 
nd  which  apply  to  both  domestic  ^nd  export  traffic  as  a 
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rule.  Under  the  operation  of  these  tariffs  most  of  the  eastern 
seaboard  has  the  benefit  of  the  low  export  rate,  but  we  assume 
that  there  is  some  substantial  reason  why  carriers  do  not  reduce 
all  rail  domestic  rat«s  accordingly. 

An  examjiuttion  of  the  tariffs  in  effect  at  the  time  of  the 
heanng,  as  well  as  those  at  present  in  effect,  shows  that  the  dif- 
ference between  export  and  domestic  rates  is  the  least  through 
the  porta  of  New  York,  Philadelphia,  Baltimore,  Norfolk  and 
Newport  News.  The  published  rales  both  at  present  and  in  the 
past  show  that  the  relation  between  the  domestic  and  export 
rate  thi-ough  these  ports  is  about  the  same;  if  there  were  but 
one  rate  at  New  York  there  would  probably  he  no  occasion  for 
but  one  through  all  these  ports. 

Our  conclusion  upon  this  branch  of  the  case  is  that  market 

conditions  sometimes  in  case  of  wheat,  seldom  in  case  of  com, 

justify  an  export  rate  lower  than  the  domestic  through  the  port 

of  New  York ;  and  that  water  competition  may  have  the  same 

effect.   Ordinarily,  during  tlie  period  of  closed  navigation  the 

export  and  domestic  rate  should  be  the  same  through  that 

port,  and  the  Atlantic  port3  above  mentioned.    Lower  export 

rates  may  perhaps  with  propriety  be  made  through  other  ports. 

thereby  enabling  lines  leiiding  to  them  to  compete  for  this  export 

business.    Such  an  adjuf^tmont  of  ratcB  wouhl  be  to  the  advan- 

I  tage  of  the  carrier,  Just  to  the  American  consumer,  and  equally 

I  80  to  the  producer.    With  the  opening  of  navigation  water  eom- 

I  petition  introduces  a  new  clement  which  may  necessitate,  in  the 

1  fair  interest  of  the  carriers,  two  rates  at  New  York  and  conse- 

Iquently  at  all  other  ports.    The  problem  is  primarily  one  for  the 

learners  rather  than  this  Commission,  and  we  do  not  think  at  the 

.present  time  any  interference  on  our  part  would  contribute  to 

Sts  Bolution.      ••••••- 


III 

The  element  of  direct  injury  which  was  absent  in  the  first 
branch  of  this  case  is  abundantly  present  in  the  second  branch. 
The  complaint  is  Chat  diacrimiuation  in  the  freight  rate  exista 
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of  this  kind  might  bo  met  by  tlie  rail  carrier  without  in  all 
cases  a  cDrrespoiiditig  reductiuu  at  points  not  aSectcd  by  such 
competition.  There  is  no  inrariable  rule  of  this  sort,  nor  can 
it  \te  said  that  interior  and  inteniiediate  pointa  ought  not  to 
receive  any  benefit  from  water  competition,  but  neither  can  it 
be  atfirmed  that  the  carrier  should  in  no  case  be  allowed  to 
meet  such  competition  except  at  the  expense  of  its  interior 
and  intermediate  territory.  Such  a  requirement  would  often  be 
unjust  to  the  carrier  and  of  no  benefit  to  interior  points. 

In  this  case  the  export  rate  to  New  York  is  absolutely  fixed 
by  water  competition,  although,  a^  we  have  seen,  the  low  export 
rates  were  first  fixed  without  i-efcronce  to  such  competition. 
The  export  rate  to  New  York  of  necessity  fixes  tltat  rate  LlirougU 
every  other  port.  This  being  true  we  are  not  inclined  to  say, 
BO  far  as  the  export  rate  ia  actually  controlled  by  water  compe- 
tition, and  white  it  is  so  controlled,  that  carriers  must  at  all 
points  reduce  correspondingly  their  doraeatic  rates.  The  rate 
from  Chicago  to  New  York  is  a  base  rate.  Thousands  of  other 
rates  are  a  percentage  of,  or  a  differential  above  or  below,  that 
rate.  A  change  in  that  rate  automatically  works  a  change  in 
all  these  other  rates.  If  ibe  carriers  prefer  to  leave  the  New 
I'York  domestic  rate  higher  than  the  export  rate  by  reason  tf 
those  manjt^ dependent  rates,  we  should  hardly  be  justified  in 
interfering  unless  some  specific  injustice  in  some  particular^ 
case  was  called  to  our  attention. 

Of  course  no  business  actually  moves  during  the  period  of 
navigation  between  Chicago  and  New  York  upon  the  domestic 
rail  rate  so  long  as  that  rate  is  materially  higher  than  the  wal 
rate.  Grain  to  New  York  can  move  by  water  at  the  same  rate' 
both  for  export  and  domestic  cousuinption,  and  the  two  rates 
must  be  practically  the  same  to  that  point.  Furthermore,  the 
New  York  domestic  rate  of  necessity  to  an  important  dej 
influences  other  domestic  rates  upon  the  seaboard.  The  Phil 
delphia  miller  ennnot  pay  5  cents  per  hundred  pounds  above  the 
New  York  miller.  Carriers  apparently  meet  this  condition  by 
lake  and  rail  rates  which  are  much  lower  than  the  domestic  rail 
ratei  and  which  apply  to  both  domestic  ^and  export  traffic  aa  a 
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rule.  Under  the  operation  of  these  tariffs  most  of  the  eastern 
seaboard  has  the  beneht  of  the  low  export  tate,  but  we  aasume 
that  there  is  some  substantial  reason  why  uarriers  do  not  reduce 
all  rail  domestic  raltis  uccordingly. 

An  examiniition  of  the  taiifEa  in  effect  at  the  time  of  the 
hearing,  as  well  as  those  at  present  in  effect,  shows  that  the  dif- 
ference between  export  and  domestio  rates  is  the  least  thruugh 
the  porta  of  New  York,  Philadelphia,  Baltimore,  Norfolk  and 
Newport  News.  Tlie  published  rates  both  at  present  and  in  the 
past  show  that  the  relation  between  the  domestic  and  export 
rate  through  these  ports  is  about  the  same;  if  there  were  but 
one  rate  at  New  York  there  would  probably  be  no  occasion  for 
but  one  through  all  these  ports. 

Our  conclusion  upon  this  branch  of  tlio  ease  is  that  market 
conditions  sometimes  in  case  of  wheat,  seldom  in  case  of  com. 
justify  an  export  rate  lower  than  the  domestic  through  the  port 
of  New  York ;  and  tliat  water  competition  may  have  the  same 
effect.  Ordinarily,  during  tlie  period  of  closed  navigation  the 
export  and  domestic  rate  should  Iw  tlio  same  through  that 
port,  and  the  Atlantic  porta  above  mentioned.  I^ower  export 
rates  may  perhaps  with  propriety  be  made  through  other  ports, 
thereby  enabling  lines  leading  to  them  to  compete  for  this  export 
business.  Such  an  adjustment  of  rates  would  be  to  the  advaO' 
tage  of  the  carrier,  just  to  Uie  Americ:an  consumer,  and  equally 
■o  to  the  producer.  With  the  opening  of  navigation  water  com* 
{petition  introduces  a  now  element  which  may  necessitate,  in  the 
fiiir  interest  of  the  carriers,  two  rates  at  Now  York  imd  cnnse- 
I  quently  at  &U  other  ports.  The  problem  is  primarily  one  for  the 
Icarriers  rather  than  this  Commission,  and  we  do  not  tliink  at  the 
present  time  any  interference  on  our  part  would  contribute  to 
its  Bolution.      ••••••• 


ni 

The  element  of  direct  injury  which  was  absent  in  the  first 
branch  of  this  case  is  abuuduully  present  in  tlie  second  bnuich. 
The  complaint  is  that  diBcriminatton  in  the  freight  rate  exists 
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agiunst  the  milling  iiuluBlry  iu  certain  sections  of  the  United 
States,  and  the  miller  makes  oath  that  these  freight  mtes  have 
destroyed,  or  are  fast  destroying  his  export  buisinejis.  We  have 
found  that  this  is  in  a  measure  true  of  Milwaukee,  Chicago, 
SL  I-ouis  and  correeponding  tenitory  in  the  middle  west ;  in  all 
this  territory  millers  are  being  excluded  from  the  export  trade; 
and  we  have  furtUer  fouud  that  this  apparently  results  from  the 
irnpixiper  adjustment  of  freight  rates.  Iu  part  this  improper 
ailjutitment  consists  in  giving  to  certain  i>e<;Uons  better  rates 
on  flour  in  comparison  with  the  complaining  tcmtory  than  have 
hceii  previously  enjoyed,  and  in  part  in  creating  an  oarcasonable 
difference  in  the  rj^tg  upon  whrat  amjfTftur.  Thi»-biing  so,  to 
what  relief,  if  any,  are  tlie  miricrs  entiilc*^!  ?  •  • 

The  main  complaint  of  the  millers  is  directed  to  the  difference 
in  rates  between  expi>rt  wheat  and  flour.  The  findings  of  fact 
fully  state  the  case,  and  from  tbem  it  clearly  appears  tliut  a  dis- 
crimination, and  a  most  grievous  one,  does  exist.  It  needs  no 
argument  to  show  that  when  the  entire  margin  of  profit  to  the 
American  miller  in  the  grinding  of  export  flour  docs  not  excoetl 
from  1  to  3  cents  per  liuntlrod  pounds,  a  dlfTcrenco  In  tlie  freight 
rate  in  favor  of  the  rnglisU  miller  amounting  to  from  4  to  11 
cents  per  hundred  pounds  is,  other  things  being  equal,  prolubi- 
tive.  The  serious  question  is  whether  that  discrimination  is 
justifiable.        ••••••• 

The  carriers  inaiat  that  tlie  difference  in  rate  is  justified  first, 
by  water  competition,  and  secondly  by  additional  cost  of  service. 

Water  competitittu  certainly  limits  during  the  period  of  navi- 
gation, and  to  a  degree  before  the  opening  and  after  the  close  of 
navigation,  the  rates  upon  wheat  and  Hour.  Both  the  published 
and  actual  water  rate  on  wheat  has  been  lower  than  upon  flour; 
we  have  found  from  2  to  4  cents  lower. 

This  water  competition  for  seven  months  of  the  year  ia  not 
only  possible  but  actual.  Of  all  the  traffic  leaving  Chicago  by 
regular  line  l)onts  during  the  period  of  na-vHgation,  30  per  cent 
is  said  to  be  flour  and  the  balance  grain  and  other  commodities. 
It  has  already  been  said  that  water  competition  may  to  an  extent 
be  properly  met  by  the  rail  rate.    The  water  line  does  actually 
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6i  these  relative  rales  on  wlieat  and  flour,  and  we  Uiuik  the 
carrierH  are  justilied  by  tliat  coinpetition  in  inahing,  to  a  de- 
gree'at  leaBt,  the  Knme  cliiYcrenee  which  is  thei-ehy  created.  The 
millera  urge  with  force  that  the  rail  carriers,  by  virtue  of  their 
cnatrol  over  the  line  boats  by  w]iieh  alone  flour  is  transported, 
uiulnly  exaggerate  the  difference  in  rate  between  wheat  and 
flour ;  but  the  fact  still  remains  that  water  competition  does 
create  a  substantial  difference  in  those  rates. 

We  have  also  found  that  to  alimited  extent  the  cost  of  service 
is  greater  in  the  transportation  of  export  flour  tbiui  in  that  of 
export  wheat,  and  for  Uiis  reason  under  the  cireumstunces  uf 
this  ease  we  tliink  that  a  sli^'litly  higher  rale  on  flour  than  on,' 
wljeat  for  export  ia  justiliabk^    This  is  especiaUy  true  in  vieirj 
of  the  fact  that  the  flour  rate  includes  the  delivery  on  shipboard] 
while  the  wheat  rate  does  not.    The  rate  fmm  Chicago  to  New 
York  upon  flour  puts  the  flnur  on  board  the  vessel,  whereas  to 
put  export  wheat  on  shipboard  an  additional  charge  of  about 
lji  cents  per  bushel  is  made.      •  •  •  •  • 

It  should  perhaps  be  noticed  that,  altliough  the  rate  upon 
flour  has  been  confessedly  higher  than  upon  wheat  for  many 
years,  the  exportation  of  flour  has  steadily  increased,  being 
3,947,833  barrels  in  1878  and  15,349,9-13  barrels  in  1898.  The 
increase  for  the  last  six  years  has  not,  however,  been  marked, 
and  exportatinuB  since  1804  have  actually  declined,  having 
been  in  that  year  16,859,533  barrels. 

This  Commission  is  of  the  opinion  that  public  policy  and  g( 
railway  policy  alike  require  the  same  rate  upon  export  wheat 
and  flour.  Such  rates  tend  to  develop  both  the  industnes  of  the 
United  States  and  the  traflic  of  the  railways.  We  are  not,  how- 
ever, hero  settling  national  or  railroad  policy.  We  are  simpljj 
admiuistering  the  Act  to  Regulate  Commerce;  and  tn  view  of' 
all  couditiniis  as  we  fmd  them,  we  do  not  feel  that  clmrging  a 
somewhat  biglier  rate  on  flour  than  on  wheat  fur  export  is  in 
violation  of  that  statute.  We  do  tliink  that  the  published  differ- 
ence is  too  widr,  ami  that  the  rate  upon  flour  for  export  ought 
not  to  exceed  that  upon  wheat  by  more  than  2  ccnta  per  hundred 
pounds.  •  •  •  •  •  •  • 


FREIGHT  CLASSIFICATION 
The  Hattbbs'  Fitrs  Cask* 

Pbouty,  Commt88ion/^r: 

The  complainant  h  engaged  in  the  manufacture  of  hats  under 
the  title  of  the  Pioneer  Hat  Works  at  Wabash,  Indiana,  and  hia 
complaiut  is  that  "  hatters'  fare  "  and  "  fur  scraps  and  cuttings  '* 
are  wrongly  clawttlied,  the  pi-esetit  classificaliou  of  bolh  these 
commodities  being  double  first  class,  while  he  insists  that  bat- 
ters' furs  should  be  classified  iia  lirst  class  and  fur  scraps  and 
cuttings  as  8ocoud  class.  .  .  . 

Hatters'  fum  is  a  trade  name  applicable  to  the  various  kinds 
of  fur  uscil  iu  the  muiiufacturo  of  hats.  These  furs,  as  sold  to 
the  manufacturer  and  presented  for  trtinsportation,  are  sheared 
from  the  skin,  and  packed  in  paper  bags  containing  three  or  6ve 
pounds  each,  which  are  theil  assembled  in  wooden  cases,  100 
bags  to  the  case.  The  case  thus  weighs  from  three  to  five  hun* 
drcd  pounds  and  is  in  size  about  36"  x  86"  x  40" ,  containing 
some  30  cu.  ft.  •••••• 

The  complainant  testified  that  rabbit  fur  was  the  sort  mostly 
used  by  him  in  the  manufacture  of  hats,  although  he  used  to 
some  extent  nutria,  and  that  the  value  of  the  furs  which  he  used 
was  from  Jft  .40  to  42.50  per  pouud.  The  complainant  makes 
a  medium  grade  of  fur  bats.  More  of  the  higher  priced  fun 
would  probably  enter  into  the  manufacture  of  hats  of  a  higher 
gjade.  These  furs,  nutria  and  beaver,  average  in  price  as  blgb 
as  i^G  per  pound,  and  the  price  list  show  that  the  best  grade  of 
beaver  has  at  times  listed  at  915  per  pound;  but  it  is  fairly 
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iaferable  from  the  testimony  that  rabbit  fur  ie  the  kind  mainly 
used  in  the  ma tiuf Picture  of  fur  hat«  of  all  grades,  the  more 
expensive  sorts  of  fur  beiug  used  only  iu  compai-atively  small 
(luantities.  The  testimony  is  nut  sufliciently  delinite  to  justify 
on  exact  finding,  but  we  think  it  fairly  appears,  and  tind,  tliat 
ihc  average  value  of  hatters'  furs  would  be  from  $1  to  $2  per 
pound,  the  great  bulk  of  that  commodity  presentod  for  tmns- 
porlution  being  within  these  limits. 

The  tenn  fur  scraps  and  cuttings  seems  to  include  the  waste 
produced  in  working  up  fur  pelts  for  various  purposes.  It  em- 
braces not  only  tht;  waste  from  the  preparation  of  hatters*  furs 
but  also  the  pieces  which  are  left  in  the  manufacture  of  fur 
garments.  These  fur  scraps  are  purchased  by  fur  brokers,  by 
whom  they  are  assorted  into  different  gratles  and  sold  to  dif- 
ferent persons  for  various  uses  at  widely  different  prices.  Tbe 
complnLn.int  testified  thai  the  fur  scraps  and  cuttings  used  in 
the  manufacture  of  hats  were  worth  from  2^  to  40  cents  per 
pound.  The  pieces  of  fur  which  would  also  be  embraced  under 
the  siune  title  are  often  worth  much  more  than  this,  sometimes 
as  high  as  $1.50  per  pound. 

It  is  extremely  difHcuIt  to  fix  any  fair  average  value,  but  we 
are  inclined  to  think  that  the  great  bulk  of  fur  scraps  and  cutr 
tings  offered  for  transportation  could  not  exceed  in  value  50 
cents  per  pound,  and  that  the  average  would  not  equal  this. 
Fur  scmps  and  cuttings  am  tmnsporled  in  rnscR,  bags  or  bales 
weighing  from  450  to  500  pounds.  The  proportion  between 
bulk  and  weight  is  about  the  same  as  with  hatters'  furs. 

Manufactured  hats  are  classified  first  class  and  the  com- 
plainant insisted  that  this  was  a  discrimiuation  against  the  raw 
material. 

Upon  this  poiitt  testimony  was  given  by  botli  parties  as  to 
comparative  value  and  desirability  from  a  traflic  standpoint  of 
the  raw  material  and  the  iiniahed  product. 

Hatters*  furs  are  put  through  three  processes  in  preparation 
for  use  in  the  manufacture  of  hat^  and  shrink  almut  two  ounces 
in  the  pound.  Kur  scraps  and  cuttings  pass  through  from  twelve 
to  eighteen  processes  and  only  from  10  to  88J  per  cent  in  weight 
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of  usable  fur  is  obtainefl.   In  the  manufacture  of  the  liat  itoelf 
Ihe  average  is  still  futlliet  shnmk. 

Hats  are  shipped  in  coses  weighing  about  sixty  pounds  to  the 
case  aud  ore  from  two  to  tliree  times  more  bulky  tlian  battent' 
furs  or  fur  scraps  aud  cuttings.  The  uuwplainant  also  insisted 
that  tbey  were  luucb  more  valuable  by  tbu  pound.  This  was 
denied  by  the  defendants  whn  claimed  that  the  iirerage  ralue  of  all 
hats  was  less  by  the  pound  than  the  average  value  of  hatters'  fure. 

Hats  other  than  straw  are  sometimes  maxle  of  other  material 
besides  fur,  but  tlie  complainant  testified  that  the  proportion  of 
fur  bat8  to  otiier  hats  would  be  fifty  to  one.  Caps  are  made-of 
cloth.  The  average  value  of  fur  hats  per  pound  must  greatly  ex- 
ceed the  average  value  of  the  hatters'  furs  which  enter  into  their 
cunslructiun,  aud  without  doubt  this  is  true  of  all  hats  other  than 
straw.  It  would  be  uiiprolitable  to  hazard  a  guess  as  to  whether 
this  might  or  might  not  be  the  Case  if  etraw  hats  were  included. 

The  complainant  further  insisted  that  hatters'  furs  and  fur 
SCTftps  and  cuttings  were  a  more  desirable  kind  of  trafTic  Llian 
hats  and  caps  fur  the  reason  that  they  were  less  liable  to  loss  or 
damage  in  transit.  Froni  the  very  nature  of  tlie  articles  it  is 
almost  impossible  that  hatters'  furs  or  fur  scraps  and  cuttings 
shnukl  Ih>  stolen.  'J'liey  are  not  combustible  and  not  easily 
injured  by  water  or  by  jamming;  and  any  injury  from  these 
causes  would  be  confined  to  what  was  actually  injured.  Upon 
the  contrary  a  hat  is  ready  to  wear  and  this  is  an  inducement 
to  abstract  one  from  a  case.  Injury  to  a  small  part  of  a  bat 
spoils  the  entire  article.  The  complainant  testified  that  in  the 
whole  cout'tte  of  his  business  ho  had  never  made  a  claim  for 
damage  to  batters'  furs  or  fur  scntps  in  tnuisit  while  he  bad 
freijuciitly  tiad  occasion  to  do  so  in  case  of  hats. 

The  complainant  is  the  only  manufacturer  of  hats  located  in 
the  West.  Ail  his  competitore  are  upon  the  Atlantic  seaboard 
in  near  proximity  to  New  York.  Most  of  these  hattem'  furs 
are  impoi-ted  and  are  distriViuled  from  the  port  of  New  York. 
The  coniphiiimnt  claims  that  by  reason  of  Ihe  higher  rate  upon 
raw  material  than  upon  the  manuf;ictiired  pro^Iuct  he  is  placed 
at  a  disadvantage  in  comparison  with  the  eastern  manufacturer. 
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The  market  of  the  comphiinant  is  the  whole  United  States 
I  vest  of  Pittflliiirg  aii(]  in  all  that  territory  he  competes  with  the 
eastern  iiiunufticttn'er.  The  exact  pointB  in  the  Ka^t  at  which 
Uiese  conipetitore  are  located  did  iini  appear,  and  it  is  not  there- 
fore possiblo  to  make  any  eiacL  compariscm  of  rates;  but  ^ner- 
ally  speaking  tlie  rate  from  these  easturii  points  ia  that  of  HostAn 
or  New  York.  There  is  conaiderable  ten'itor}-,  like  the  Pacific 
Coast,  to  which  rates  upon  hats  are  the  same  frnni  the  Atlantic 
seaboard  or  from  Wabash,  and  in  nearly  all  territory  the  sum  of 
the  rates,  upon  the  same  class,  from  New  York  to  Walxisli  and 
from  Wabash  to  the  point  of  consumption  is  considerably  greater 
than  the  rate  from  New  York  to  the  la^tt-namcd  destination. 

Some  question  was  raided  an  to  the  amount  of  complainant's 
shipments  per  year.  Mr.  dill,  Cliairniaii  of  the  OQicial  Clas- 
silication  Comiiiitlee,  stated  that  a  tcimpLlation  of  these  ship- 
ments had  been  made  and  that  they  aggregated  about  150,000 
|>ound*  per  year.  The  rate  from  New  York  to  Waliash  is  72 
centa,  first  class,  and  $1.44  double  first  class.  If,  therefore,  the 
complainant  is  riglit  in  his  cnntention  as  to  what  the  correct 
classification  should  be  he  is  damaged  to  the  extent  of  some- 
thing more  than  $1000  annually  upon  the  statement  of  the 
defendiiiit«. 

The  complainant  also  urged  tliat  the  classification  in  question 
created  undue  prejudice  against  his  commodities  as  compared 
with  dry  goods,  boots  and  shoes  and  many  other  articles  classi- 
fied as  first  clnsfl. 

About  250  articles  are  classified  as  double  first  class  by  the 
Official  ria-tsifipation.  Genenilly  speaking,  such  articles  offer 
some  speeial  reason  for  the  cbissification,  like  unusual  bulk, 
extraordinary  risk,  or  something'  of  that  nature.  An  examina- 
tion of  the  entire  list  fails  to  disclose  a  single  commodity  which 
nfTords  as  dc^^irable  trafllc  as  the  one  under  consideration,  and 
in  only  three  or  four  instances  is  there  any  approach  to  this. 
Something  like  1500  articles  are  classified  as  first  class.  We 
iiave  examined  this  list  and  our  conclusiun  is  that  but  very  few 
:of  them  arc  as  desinible  Freight  as  hatters'  furs  and  fur  scraps 
Land  cuttings,  and  that  none  of  them  ore  more  so. 
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spocial  reasons  were  sbown  wliy  these  two  commodities 
lid  pay  a  higher  rate  than  other  Himilar  commodities. 


Gmciutiont 

Upcm  those  facts  the  compKiLiiaiit  contends  that  the  presoit'' 
claBSiflcation  of  batters'  furs  and  fur  scraj>e  and  cuttings  is  In 
violation  of  the  Act  to  Regulate  Commerce.  His  poBition  is  that 
in  the  forming  of  a  chiHsificatiDii  a  proper  relation  between  dif- 
ferent articles  should  he  preserved  anti  that  when  these  articles 
under  consideration  are  compared  with  others  analogous  from  a 
transportation  standpoint  it  appears  that  this  present  classifica- 
tiuQ  is  too  high. 

To  this  tlie  defendant  replies  that  one  commodity  should  not 
be  compared  with  another  unless  the  two  are  competitive ;  hal- 
ters' furs  cannot  therefore  be  tested  by  dry  goods  or  boots  and 
shoes.  Mr.  Gill,  Oiairiimii  of  the  Ofti<^ial  Classification  Com- 
mittee, speaking  both  as  a  witiieHs  and  as  counsel  for  the  defend- 
ants, asserts  that  the  main  element  in  the  determination  of  a 
classification  is  "  value  of  service  "  or  "  wliat  the  trafiic  will  bear." 

There  is  nndoubt^dly  much,  we  do  not  find  it  necessary  to  now 
inquire  how  mncli,  truth  in  this  contention  of  Mr.  Gill ;  but 
it  cannot  be  admitted  that  those  are  the  only  considerations  to 
be  oljserved.  It  has  been  repeatedly  claimed  by  carriers  and  re- 
peatedly held  by  the  Commission  that  in  the  forming  of  a  classi- 
fication butk.  value,  liability  to  damage,  and  similar  elemeikts 
affecting  the  desirability  of  the  traffic  should  be  considered,  and 
that  analogous  articles  should  ordinarily  be  placed  in  the  same 
class.  Warner  v.  X^w  York  C.  .(•  II.  R.  R  Co..  4  I.  C.  C.  Uep. 
82,  8  Inters.  Com.  Rep.  74;  Harvard  Co.  v.  Pennayltvtnia  Co., 
4  I.  C.  C:  Rep.  212,  3  Inters.  Com.  Rep.  257  ;  Pa<fe  v.  Dttatcare, 
L,  if-  W.  R.  Co.,  6  I.  C.  C.  Rep.  548.  Manifestly  in  determin- 
ing what  freight  rates  shall  be  borne  by  different  commodities  an 
attempt  should  be  made  to  obtain  a  fair  relation  between  tliose 
commodities,  and  a  classification  which  utterly  ignores  all  con- 
sidomtious  of  this  kind  or  which  utterly  fails  to  give  due  weigt 
to  such  considerations  is  unjust  and  unreasonable. 


FREICaiT  CLASSIFICATIOK 


481 


The  present  ease  falls  within  this  tuIp.  Here  are  two  commod- 
ities, not  bulky,  offered  for  transportation  in  packages  of  con- 
venient size,  of  not  great  value,  find  with  practically  no  liability 
to  lo8s  or  damage  in  transit.  It  has  been  found  that  hardly 
au  article  among  all  those  in  first  class  is  so  desirable  tiulTic  as 
they  are,  and  still  these  cotnmoditiee  are  classified  as  double  first 
class.  lu  our  opinion  this  is  unlawful.  They  should  not  be 
classiiied  higher  than  first  class.  We  should  be  inclined  to  say 
that  fur  scraps  and  cuttings  must  not  be  mtcd  higher  than  sec- 
ond class  were  it  not  for  the  rlaim  of  the  defendants  that  this 
would  leatl  to  fmu'l  in  the  hilling  of  fiira  as  fur  scrsips. 

There  is  another  ground  upon  which  the  same  conclusion  must 
be  reached.  Mr.  Gill  himself  admits  that  when  two  articles  are 
competitive  no  prefcrcnt-e  should  bo  shown  in  the  freight  rate. 
Hatt«rs'  fur,  the  ntw  material,  does  compete  in  a  way  with  hats, 
the  finished  product,  Huii  we  do  not  think  that,  under  the  cir- 
cumstances of  tliis  case,  the  rate  upon  the  raw  material  ought 
to  be  greater  than  that  upon  the  finished  product. 

Tlio  complainant  is  located  at  \VnI>ash,  tnd.,  and  is  the  only 
manufacturer  of  hats  west  of  the  Atlantic  seaboaitJ.  Most  of 
his  competitors  are  in  the  immediate  vicinity  of  New  Vork  from 
whence  supplies  of  hutters'  furs  and  fur  scraps  and  cuttings  are 
almost  entirely  drawn.  Korthe  purjjosc  of  noting  the  effect  upon 
the  compliunant,  let  us  assume  that  his  competitor  is  located  lO 
New  York  iticlf. 

The  complainant  pays  npon  hia  raw  material  donble  first 
class,  aud  that  raw  material  shtiuks  about  one  half  iu  process  of 
manufacture.  Fits  competitor  pays  upon  the  finished  product 
first  cliuis  or  just  one  half  the  ntte  pivid  by  tJie  complainant  upon 
the  raw  material.  The  item  of  freight,  therefore,  costs  the  com- 
pl^incint  at  his  factor}'  three  or  four  times  what  it  costs  his 
competitor  in  laying  down  the  same  Iiat  at  that  point. 

The  complainant  sells  exclusively  in  territory  west  of  Pitts- 
bnrg  and  the  defendants  urge  tliat  he  has  an  advantiige  overliis 
competitors  in  freights  by  reason  of'closer  proximity  tn  the  mar- 
ket. But  a  moment's  consideration  will  show  that  at  points 
other  tlmu  Walxush  the  discrimination  is  even  greater  than  at  tbe 
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oomplaiDant's  factory.  In  some  at  least  of  this  competitive  ter- 
ritory rates  from  the  Atlantic  eeaboard  and  Walxi&h  ure  the 
snme,  so  that  the  couiplaiuuut  pays  fruigbt  upuii  tbe  raw  mate- 
rial in  addition  to  the  8iitue  rate  as  the  eafitern  moDufacturer 
upon  the  linished  hat.  In  none  of  this  competitive  territory 
proWhly  is  llic  rate  from  the  eat^t  as  j^rcat  ns  the  rate  to  Wabash 
plus  the  rate  from  Wabash  to  the  point  of  eonsuraption. 

In  determining  tke  relative  amounts  paid  upon  the  raw  mate- 
rial and  the  finialied  product  we  have  disregarded  the  weight  of 
the  cases.  This  is  somewhat  more  in  the  case  of  hats  than  liaC- 
ters'  furs,  but  there  is  no  definite  testimony  upon  this  point. 

The  defendants  say  that  the  complainant  is  the  only  person 
who  is  finding  fault  with  this  clasailication.  Were  ttiis  true, 
and  without  apparent  reason,  it  would  ho  no  gi'ound  for  denying 
him  tlie  i-elicf  to  which  he  is  entitled  ;  butliero  tlie  reason  is  suf- 
ficiently obvious  siuuG  the  discrimination  is  to  the  advantage  of 
every  other  manufacturer  as  against  the  coniplainautr 

Neither  is  this  a  case,  as  the  defendants  intimate,  where  the 
matter  is  of  so  slight  consequonce  that  it  should  not  bo  inquired 
into  nor  redressed.  Tbc  law  has  a  maicim  that  it  will  not  con- 
cern  itself  with  trides  and  this  perhaps  ought  to  be  all  the  more 
true  of  traffic  conditions  where  there  can  be  no  exact  rule;  but  in 
the  case  before  us  the  excess  paid  by  the  complainant* according 
to  the  statement  of  the  defendanta  amounts  to  $1000  a  year,  which 
can  hardly  be  called  a  trifle  to  the  complainant,  however  it  might 
be  with  the  defendants.  We  think  the  present  adjustment  be- 
tween the  raw  material  and  the  finished  product  is  unjust  and 
unduly  prejudicial  to  the  complainant  and  that  this  should  be 
corrected.  •■••••• 

The  fixing  of  a  classification  determines  the  relation  of  rates, 
not  the  rjte  itself.  If  we  transfer  these  two  commodities  from 
double  fii'st  class  to  first  class,  we  do  not  thereby  determine  the 
rate  under  which  they  shall  move  In  the  future.  The  revenues 
of  the  defendants  are  not  necessarily  diminished  since  they  may 
advance  rates  applicable  to  these  classes.  In  Danville  v.  South- 
«m  li.  Co.s  8  I.  C.  0.  Hep.  409,  the  right  of  determining  the 
relation  in  rates  which  should  exist  between  two  localities  was 
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exercised  and  the  same  principle  must  apply  to  the  relation 
between  two  commodities.  In  that  case  it  was  said  that  the 
authority  was  not  clear,  but  having  exercised  it  then,  and  believ- 
ing that  a  plain  distinction  exists  between  fixing  a  rate  and 
determining  a  relation  in  rates,  we  shall  continue  to  do  so  until 
the  Supreme  Court  of  the  United  States  has  held  otherwise. 
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THE  vast  extent  of  the  LJoited  Stales,  the  neceBsitj  of  trans- 
porting commodities  great  distnnces  at  low  cost  aud  Uiq 
prvigreasiveaeas  of  railway  niaiiagerB  have  led  to  an  extraordinary 
development  of  one  phase  of  rate  making.  Tliia  is  tlie  principle 
of  the  flat  i-ate,  based  upon  the  theory  that  distance  is  a  quite 
subordinate  if  not  indeed  entirely  negligible  element  in  the  cua- 
Btructlon  of  fi-eiglit  tariffs  under  circumstances  of  uompetitiou. 
Albert  Fink  fully  accepted  this  principle  in  iiis  classic  Ileport 
upon  the  A^Jualmeiit  of  Jiailroad  Tramtpffrtation  Hates  to  the 
Seaboard  almost  twenty-live  years  ago.^  Mr.  .f.  C.  Stubbs,  traffic 
manager  uf  the  Hfimman  lines,  speaking  of  tmnsuuntineiital 
business  in  1898,  clearly  expressed  it  as  "  the  traditional  policy 
of  the  American  lines  as  between  lUemselvea  to  recognize  and  to 
practice  equality  of  rates  as  the  only  rcodonable  and  just  rule  ■ . . 
regardless  of  the  characteristics  of  their  respective  lines,  whether 
equal  in  length  or  widely  different.  .  .  ."*  Professor  H.  R. 
Meyer,  formerly  of  the  University  of  Chicago,  both  in  his  tes- 
timony before  the  Elkius  Committee^  and  in  his  Government 
Rtyulation  uf  Railway  liateVy  is  tlie  most  prominent  academio 
exponent  of  this  principle.  It  is  the  theory  upon  which  the 
Southern  kising-point  system  is  founded ;  and  it  is  the  cnmmoa 
practice  in  making  rates  into  and  nut  of  New  England — being^ 
in  fact  vital  to  the  continued  prosperity  of  this  outH)f-the-way-< 
territory.  Pi-esident  Tuttie  of  the  Boston  &  Maine  Railroad 
has  most  ably  supported  this  principle  of  equality  of  rates  irre- 
spective of  distance.    "  It  is  a  duty  of  transportation  companies,' 


^  From  tfa«  Politieai  Seiense  QKarterlv.  Vol.  XXI,  1006,  pp.  381^17. 
«P.  41. 

•Question  of  C«iwdiiin-Pnclflc  Freight  DiflerenUals.  Rearlngi,  tic..  Oeto- 
"W  12,  1898,  p.  IIB.    C(.  quotatioQ  on  p.  4m.  infra,     *  Vol.  U,  pp.  1662  et  tq. 
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le  says,  '*  to  so  adjust  their  freight  tariffs  that,  regardless  of  difi- 
tauce,  producers  and  consumeii^  in  every  [lart  of  this  country 
shall,  to  the  fullest  exteut  possibLu,  have  equal  access  to  the 
markets  of  all  piirtti  of  thia  country  and  of  the  world,  a  result 
wholly  impossible  of  attuinrocat  if  freight  rates  must  he  con- 
structed upon  the  scientific  principle  of  tons  and  miles  .  .  ." ' 
This  is  the  principle  of  the  blanket  rate  attacked  in  the  famous 
Milk  Producers'  Ti-ntcctive  Asaociution  case  in  1897,  and  it  is 
the  practice  which  has  been  ho  fully  discussed  of  late,  and  gen- 
erally applied  to  lumber  rates  from  the  various  forest  rejiiions  of 
the  United  States  into  the  treeless  tract  of  the  Middle  West.' 
The  principle,  while  applied  thus  generally  in  the  construction 
of  tariffs,  is  of  far  greater  applicability  in  the  making  of  special 
or  commodity  rates.  Under  such  rates  prolmbly  three  fourths 
of  the  tonnage  of  American  railways  is  at  present  moved.  The 
essential  principle  of  such  special  rates,  constituting  exceptions 
to  the  classi6ed  tariiTs,  is  tliat  of  the  flat  rate ;  namely,  a  rate 
fixed  in  accordance  with  what  the  IratTic  \vill  bear,  without 
regaitl  to  the  element  of  distance. 

Such  general  acceptance,  both  in  practice  and  theory,  of  the 
principle  that  distance  Is  a  relatively  unimportant  element  in 
rate  making  is  signific-ant  at  this  time,  in  connection  with  the 
recent  amendment  of  tlie  Act  to  Kcgulate  Conimeif.e.  It  is  im- 
portant also  because  of  the  marked  tendency  toward  the  adoption 
by  various  state  legislatures  of  the  extreme  opposite  principle 
of  a  rigid  distance  tariff.  The  old  problem  of  effecting  a  com- 
promise between  these  two  extreme  theories  by  some  form  of 
long-and-short-haul  clause  —  the  original  section  4  of  the  act 
ol^ST  having  been  emasculated  by  judicial  interpretation  —  is 
brought  to  tlio  front.  For  these  raasous  it  may  be  wortJi 
while  to  consider  certain  results  which  inevitiibly  follow  the 
widespread  acceptance  of  this  principle  of  the  blanket  rate.  Its 
benefits  are  indeed  certain  ;  namely,  an  enlargement  of  the  field 
of  competition,  and  an  equalization  of  prices  over  large  areas, 

>  Interstate  Commerce  Comtniasion,  In  vt  Rau«  on  Import  uid  Dotneetlo 
Trnfllc,  Felfruary  2S,  1003.  p.  7. 

)  Elkiu  Committee,  Vol.  ni,  pp.  2ie»'21dl. 
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and  that  too  at  the  level  of  the  lowest  or  moet  effioient  pi 
(luutioii.  But  these  uciviintages  entail  certain  cousequences — i 
minor  imporlaiice,  j)«rhaps,  but  uone  the  less  deserviug  of  Dotice. 


The  Hubordimition  of  distance  to  other  factors  in  mto  making 
is  a  logical  dcnvation  from  the  theory  of  joint  cost.  This  theoiyJ 
justifies  the  ciassifi cation  of  freight ;  namely,  a  wide  range  o( 
rat«8  nicely  adjusted  to  what  the  trnfhc  in  each  imrticular  com- 
modity will  bear,  while  always  allowing  each  to  coutrihule  some- 
thing toward  fixed  and  joint  expenses,  la  the  saiue  way  it  ex- 
plains a  close  cniTolation  of  tho  distance  charge  to  what  each 
oomniocUty  will  bear.  It  aasurnes  that  any  rate,  however  low, 
whicli  will  yield  a  surplus  over  expenses  directly  incidental  to^ 
the  increment  of  traliic  and  which  thus  contrilmtes  somethir 
towanl  indivisilile  joint  costa,  serves  not  only  the  carrier  by  in- 
creasing his  gross  revenue,  but  at  the  same  time  lightens  the  bur- 
den of  fixed  expenses  upon  the  balanceof  the  traffic.  This  piin- 
ciple  of  joint  cost,  so  clearly  act  forth  by  Professor  Taitsaig,*  is 
fundanitfiitJil  and  comprehensive.  It  pervades  every  detail  of  mtc 
making.  Hut  it  rests  upon  two  basic  assumptions  which,  while 
generally  valid,  are  not  universally  so.  In  the  first  place  eacl 
increment  of  iratBc  must  be  netv  business,  not  tonnage  wrested 
from  another  carrier  and  offset  by  a  tot^s  of  other  business  to  that 
competitor.  Aitrl  secondly,  caeh  iiici-ement  of  tratttc  must  be 
economicaUn  sttitahte  to  the  particular  carriage  in  contemplation. 

The  first  of  these  assumptions  fails  where\'cr  two  carriers 
mutually  invade  each  other's  fields  or  traffic.  Each  is  accepting 
business  at  a  virtual  loss,  all  costs  including  fixed  chatgea  oo^^ 
capital  being  taken  intfl  account,  in  order  to  secure  the  incnK* 
ment  of  business.  Each  gain  is  offset  by  a  corresponding  loss. 
It  is  the  familiar  case  of  the  rate  ww.  A  less  familiar  aspect  of 
tlie  matter  is  presented  when  trallic  is  disiidvantagcouslv  carried 
by  two  competing  roads,  each  diverting  business  from  ita  natural 

»  <{uaTif!rl\f  Joumai  o/ EfoMmiet,  Vol.  V,  p.  438. 
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^OOOZse  over  the  other's  line.  The  sum  total  of  ti-affic  is  uol  iii- 
OTMUed.  Each  carries  only  as  mucli  as  before  but  traiuspuz-ts  its 
quota  at  an  abuormal  cost  to  itself.  This  may,  perhaps^  swell 
gross  leveuueM ;  but  by  uo  pi-oeesa  of  legordeiuaia  uaii  the  two 
losses  in  operating  cost  produce  u  gaiu  of  net  revenue  to  both. 
And  each  increase  of  unnatural  tonnage,  where  offset  by  a  loea 
of  natural  business,  insteail  of  serving  to  lighien  the  common 
fixed  charges,  becomes  a  dead  weight  upon  all  the  remaining 
traffic.  The  commonest  exempH6cation  of  this  is  found  in  the 
circuitous  transportation  of  goods,  instances  of  which  will  bo 
given  lat«r. 

The  second  case  in  which  the  principle  of  joint  cost  fails  to 
justify  charges  fixed  accoixliug  to  what  the  tniffic  will  bear  may 
ariije  in  the  Invasion  of  two  remote  niaiketR  by  one  another ; 
or,  as  it  might  l>e  njoro  aptly  phmHcd,  in  the  overlapping  of 
two  distant  markets.  A  railroud  is  siinultnneously  trunspoi'tiiig 
guods  of  like  quality  in  opposite  tUrections.  Chicago  is  selling 
standard  hardware  in  New  York,  while  New  York  ta  doing  the 
same  thing  in  Chicago.  Piiccs  arc  the  same  in  both  markets. 
Of  course  if  the  two  grades  of  liarrUvnrc  are  of  unequal  quality, 
or  if  they  are  like  goods  produced  at  different  cost,  an  entirely 
distinct  phase  of  territorial  competition  is  created.  But  we  are 
assuming  that  these  are  standard  goods  and  that  there  are  uo 
such  differences  either  in  quality  or  efficiency  of  production. 
What  is  the  result?  Is  each  increment  of  business  to  the  rail- 
road a  gain  to  it  and  to  the  community  7  The  goods  being  pro- 
duced at  equal  cost  in  both  pl.'ices,  the  tmnsportatton  chojrge' 
ninat  he  deducted  from  profits.  For  it  Is  obvious  that  tJie  selling 
price  cannot  be  much  enhanced.  The  level  of  what  the  traffic 
will  bear  is  determined  not,  as  usual,  by  the  value  of  the  goods 
but  by  other  considerations.  The  traffic  will  bear  relatively 
little,  no  matter  how  high  its  grade. 

The  result  is  that  the  carrier,  in  order  to  secure  the  tonnage, 
niust  accept  it  at  a  very  low  rate,  despite  the  length  of  the  haul. 
This  is  the  familial*  case  of  the  special  or  commodity  rate  granted 
to  build  up  bu!>incss  in  a  distant  market.  Special  rates  con- 
fessedly form  three  fourths  of  the  tonnage  of  American  railways, 
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as  has  already  been  said.  The  assumption  is  usually  made  that 
such  trallii:  is  a  gain  to  the  railways,  jusdfied  on  the  principle  of 
joint  cost  as  already  explained.  But  does  it  really  hold  good  in 
our  hypothetical  case?  'Hiere  is  a  gain  of  traffic  in  both  direc- 
tions, to  be  sure.  But  must  it  not  be  accepted  at  so  low  a  rate 
that  it  falls  perilously  near  the  actual  operating  cost?  It  is 
possible  that  even  here  it  may  add  something  to  the  carriers* 
revenue,  and  thereby  lighten  the  joint  costs  in  other  directions. 
But  bow  about  the  community  and  the  shipping  produceis? 
Are  any  more  goods  sold?  I'erhaps  the  widened  market  may 
stimulate  cuiiipctition,  uultrss  that  is  alivady  keen  enough  among 
local  producers  in  each  district  by  itself.  The  net  result  would 
seem  to  he  merely  that  the  railrujMis'  gain  is  the  shippers'  loss. 
There  Ls  no  addition  to,  but  merely  an  exchange  of,  place  values. 
Both  producers  are  doing  business  at  an  abnormal  distance  under 
mutually  disadvantageous  circumstances.  It  may  bo  said,  per* 
hapa,  tliat  the  situation  will  soon  correct  itself.  If  the  freight 
rates  reduce  proHls,  each  group  of  producers  will  tend  to  draw 
hack  fnm)  tlie  distant  field.  This  undoubtedly  happens  in  many 
cases.  But  the  influence  of  the  railway  is  antagonistic  to  such 
withdrawal.  It  is  the  railway's  business  to  widen,  not  to  restrict, 
the  aitia  of  markete.  **  The  more  tliey  scatter  the  better  it  is  for 
the  railniads."  "  Koep  eveiy  one  in  business  everywhere."  And 
if  necessary  to  give  a  fillip  to  languishing  pompetiLion,  do  so  by 
a  concession  in  rates.  Is  there  not  danger  thai  wiUi  a  host  of 
eager  freight  solicitora  in  tlie  tJeld,  and  equally  ambitious  traffic 
managers  in  command,  a  good  thing  may  be  overdone,  to  the 
disadvantage  of  the  railway,  the  shippers  and  the  consuming 
public  ? 

An  objection  to  this  chain  of  reasoning  arises  at  this  point. 
Why  need  the  public  or  other  shippers  be  concerned  about  the 
railways'  policy  in  this  regard?  Is  not  each  r-ailM-ay  the  bett 
judge  for  itself  of  the  prolitiiblencss  of  loug-distance  traflic? 
Will  it  not  roughly  uj^ign  limits  to  its  own  activities  in  extend- 
ing business,  refusing  to  make  rates  lower  than  the  actual  inci- 
dental cost  of  operation?  And  are  not  all  low  long-distance 
rat«s,  in  80  far  as  they  contribute  something  toward  joint  coet, 
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aid  to  the  fihort'baiil  traffic?  The  nnswer  will  in  a  meaaure 
and  upon  our  choice  between  two  main  lines  of  policy:  Uie 
one  seeking  to  lower  averai/e  rates,  even  at  the  expeuae  of 
incL-easing-  divergence  between  the  intermediate  and  the  lung- 
distauco  pointK  ;  Ike  other  policy  seeking,  not  w  much  Imver  rates 
au  lc»»  discriminatory  TatcB  between  near  and  distant  paints.  In 
the  constant  pressure  for  reduced  mtes  in  order  to  widen  markets 
it  is  not  unnatural  that  the  intcnnediato  points,  less  competitive 
probably,  should  be  made  to  contribute  an  undue  share  to  the 
fixed  sum  of  joint  costs.  The  oomninn  complaint  to-day  is  not 
of  high  rates  but  of  relative  inequalities  as  between  places.  It 
is  a  truism  to  assert  that  it  niatteni  less  to  a  shipping  point  what 
rate  it  pays  than  that  its  rate,  however  high,  should  be  the  same 
for  all  competing  places.  This  inuiiediutely  forces  us  to  consider 
the  consumer.  What  is  the  e£fect  upon  the  general  level  of 
prices  of  the  American  policy  of  making  an  extended  market 
the  touchstone  of  suecefit^.  irrespective  of  the  danger  of  wastes 
arising  from  overlapping  ni»i-keU?  That  tJie  result  may  be  a 
general  tax  upon  prodiiotion  iu  a  eonelusiuii  with  which  we 
shall  have  later  to  do.  Such  a  tax,  if  it  exists,  would  go  far 
to  D&et  the  profit  which  unduly  low  freight  rates  in  general 
have  produced.  In  short,  the  problem  is  to  consider  the  pos- 
sible net  cost  to  the  American  people  of  our  highly  evolved 
and  moet  efficient  traosportation  system.  Our  markets  arc  so 
wide,  and  onr  distances  so  vast,  that  the  problem  is  a  peculiarly 
American  one. 


n 

Having  stated  the  theory  of  these  economic  wastes,  we  may 
now  proceed  to  consider  them  as  they  arise  in  practice.  Con- 
orcic  illustration  of  the  eflfeet  of  disregard  of  distance  naturally 
falls  into  two  distinct  groups.  Of  these  the  first  concerns  the 
circuitous  carriage  of  goods;  the  second,  their  transportation 
for  excessive  distances.  Doth  alike  involve  economic  wastes, 
u\  some  degree  perhaps  inevitable,  but  none  the  less  deserving 
of  evaluation.    And  both  practices,  even  if  defensible  at  times. 
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arv  ox]>onod  to  constant  diinger  o(  excess.  It  will  be  convenient 
iilsu  lu  ditlerfiitiiiU}  t>liiirply  the  all  mil  cuniage  from  the  t-nui- 
Lined  rail  and  water  transportation.  For  us  between  railroculs 
and  water  ways  the  tlift'ereiice  in  cost  nf  sprvice  is  so  nnc«Ttnii) 
and  fluctuating  that  t;on)[mrisoTts  on  the  Wkis  of  merL>  diutance 
have  little  value. 

Recent  instances  of  wasteful  and  circuitous  all  rail  tranRporta- 
tion  are  abundant.  A  few  tj-pical  ones  will  suffice  to  show  how 
common  the  evil  is.  President  Ranutay  of  the  WaUish  has  te»- 
tified  as  to  the  roundabout  competition  with  the  Pennsylvania 
RttilnMul  between  Philadelphia  and  Pittsburg  by  whieh  auuie- 
times  as  much  as  fil  pet  cent  of  tntfHc  between  those  tM'o  jmintfl 
may  Iw  divi^rtcd  from  the  direct  route.  "They  haul  freigbt  700 
mileti  amuud  sometinies  tu  meet  a  point  in  coiupeiitiun  3O0 
milee  awaj."  ^  Chicago  and  New  Orleans  are  912  milea  apart^ 
aud  about  equally  distant  —  2500  miles —  from  San  Fmnci-vo, 
The  traffic  manngcr  of  the  Illinois  (^entral  states  that  that  com- 
pany "engages  in  San  Francisco  business  directly  tiia  New 
Orleans  from  the  Chicago  territory,  and  there  is  a  large  amount 
of  that  business,  and  we  engage  in  it  right  along."  ^  This  case 
therefore  represents  a  superfluous  hiteral  haul  of  nearly  a  thou- 
sand miles  between  two  points  2500  miles  apitrt.  The  Canadian 
Pacific  used  to  Uike  business  for  San  Francisco,  all  rail,  from 
points  as  far  south  »s  Tennessee  and  Arkansas,  diverting  it  from 
the  direct  wny  via  Kansas  City.* 

Goods  moving  in  the  opposite  direction  from  San  Francisco 
have  been  hauled  t<i  Omaha  hy  way  of  Winnipeg,  journeying 
around  three  sides  of  a  rectangle  hy  so  doing,  in  order  to  save 
five  or  six  cents  per  hundred  pounds.*  Between  New  York 
and  New  Orleans  nearly  oue  hundred  all  rail  lines  may  compete 
for  business.    The  direct  route  being  1340  miles,  goods  may  be 

1  SMiato  (Elkins)  Commillee  R«port,  100&,  Vol.  Ill,  pp.  21fi:t-216S-  Tha 
ttan8n>rHn  Itnffnlo,  Koi'liCHt^r  &  I'Jttsburg  scenu  to  bo  Ihe  (feeder  for  tbe  New 
YorU  ri^Dtral  and  iho  Heading. 

■  Ih(d..  Vol.  tV.  p.  S84». 

•  Question  of  Canadian  Paclilo  Different I»l»,  Hearinfrs,  ete..  Otlober  12.  18W, 
p.  116.    rriratcly  prhiLed.    Tf.  a]»u  tbu  Smwet  Uoiite,  IhidL,  p,  110. 

*  Kifty-Hrat  CongresK,  first  wwon,  Sen&te  R«port  No.  HI,  p.  170. 
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carried  2051  niilea  via  Buffalo,  New  Haven  tind.),  St-  T<ouia  nnil 
Texai-kana.'  A  generatimi  ago  conditions  were  even  worse,  tbe 
various  distances  by  competitive  routes  between  Sc  Louis  and 
Atlanta  ranging  from  62(j  to  1855  uiilea.'  New  York  btiHiness 
for  the  West  was  often  carried  b^  boat  to  the  mouth  of  the  Con- 
n&cticut  river,  and  thence  by  rail  over  the  Central  Vermont  to  a 
connection  with  the  (trand  Trunk  fnr  Chicago.  To  bo  moved 
at  the  outset  due  north  200  miles  from  New  York  on  a  journey 
to  a  point  —  Montgomery,  Ala.  —  south  of  southwest  aeems 
wasteful;  yet  the  New  York  Central  is  in  the  field  for  that 
business.^  It  is  nearly  as  uneconomical  as  in  the  old  days  when 
freight  waa  carried  from  Cincinnati  to  Atlanta  tt'n  the  Chesa- 
peake &  Ohio,  thence  down  by  rail  to  Augusta  and  back  to  des- 
tination.^ Kveu  right  in  the  heart  of  eastern  trunk-line  territory, 
such  things  occur  in  recent  times.  The  (Cincinnati,  Hamilton 
&  Dayt^m  prior  to  its  conHolidiilion  with  tlie  Pfcro  Marquette 
divided  its  east-bound  tonnage  from  tho  rich  territorj'  about 
Cincinnati  among  the  trunk  lines  natiimlly  tributary*.  But 
no  sooner  w:is  it  consolidated  with  tbe  Mieliigan  ron<I  than  its 
east-lioimd  freight  was  diverted  to  the  north  —  first  hauled  to 
Toledo,  Detroit  and  even  u]i  to  Port  Huron,  thence  moving 
east  and  around  Lake  Kric  to  Ruffalo."  In  the  Chicago  field 
similar  practices  occur.  Formerly  tbe  Northwestern  road  was 
ciiarged  with  making  shipments  from  Chicago  to  Sioux  City  via 
St.  Paul.  This  required  a  carriage  of  670  miles  between  points 
only  536  miles  apart;  and  the  complaint  arose  that  tbe  round- 
aUiut  rate  was  cheaper  than  the  rate  by  the  direct  routes.''  I 
am  privately  informed  that  the  Wisconsin  Central  at  present 
makes  rates  between  these  same  points  in  conjunction  with  the 
Great  Northern,  the  excess  distance  over  the  direct  route  being 
283  miles.    Complaints  before  the  Elkins  Committee^  are  not 

'  Piift*.  Amer.  Stal.  Am.,  .Jun«,  IBOB,  p.  78. 
'  K«pon«  Inivmul  Coniiticrco,  1070,  |>p.  M-£0. 

■  Map  in  Brief  of  E<J.  Baj[U>r,  l.'Dii«d  SiHtea  Suptenio  Court  in  ilie  Alabftina 
HifUiiDd  case.  *  Windom  Commitlee,  Vol.  II,  p.  796. 

*  Now  Vorlc  Kvtnins  Pott,  Set>t«mbf>r  30,  1006. 
«  FUt5-tint  CouKTow.  tlm  B«twion,  Senate  R«iwrt  No.  M7,  p.  037. 
»  Blkiiw  CgmmiUee,  Vwl.  Ill,  p.  mi. 
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sr.  TluB  it  appears  that  traffic  is 
t»  Dm-  Mabkm  fay  way  of  Fort  Dodge  at 
hL  &«ct  by  the  Rock  Island  road, 
[Oq4b*  ><  80  miles  north  and  a  little 
T&t  Ulinois  Central*  having  no  line  to 
with  the  Minneapolis  &  Su  Louis,  tlie 
''mb  -«]■»  u^  a  triangular  hauL  An  interesting 
at  this  indirect  routing  is  afforded  by 
^  ^gnhnmifn"  shipped  between  Amoiican  points 
Cwunia  in  bond.'    Tbe  evidence  of  eoo-. 

luiiwitsfuloen  in  transportation  arises  when 

atotiMttiate  between  two  tennini  is  hauled 

of  th«  other.    Such  caries  are  scattered 

Wvad  history.    One  of  the  delegates  to  the 

i.'i>uTention  of  1870  cites,  as  an  instance 

iiHh.  the  fact  that  lumber  from  Chicago  to 

4mU,  be  ship[ied  more  clieaply  by  way  of  St. 

.v..  Jiraoi  route.'    And  now  a  generation  later,  it 

i  u  Cannon  Fidla,  49  miles  south  of  Su  Paul 

iD«  w  Chicago,  destined  for  Louisville,  Ky.,  can 


la  4(Utl.    L'niwd  Sut«s  Treunrr  Deputmenl,  Clrca- 
iW  i«luii«  of  trafik  hy  tons  betwcca  poinu  In  del^gllst«d 

..iiauwniu ii.sno 

,  M  Nv«  lUnry 80,000 

_  ,  ^  ksuM«>'tviuii& ris.ooo 

,              '        ''viiiuiTlTuiLa 1,00s 

\    W  Vnfk        6JM 

■  i>^<ti*jrlYa»l>   ..••>•>....  SjOOO 

.vtotoMkMogrt   ...,., t8,«U 

...  kMtllK'k}- SfiSI 

UwNtl :    .    .    .    .  13,819 

.innMM  .      . COS 

M.»l 

8,W1 

ZlljOBT 

S.3I3 

^  N  ul  |l<  fk  IM<\  cU<4  la  Cninnlty  of  nUnoU  SnuUe*.  Hareh, 
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be  hauled  up  to  St.  Paul  on  local  rates  ami  theiic*'  oti  a  through 
billing  to  (lestiiiatioti,  Uick  over  the  sauie  rails,  considerably 
cheaper  than  by  sending  it  as  it  should  properly  go.'  The  Hep- 
burn Committee  reveals  shipments  from  Kochester,  N.Y.,  to 
St.  LouiSf'MinneapoIis  or  California,  all  rail,  on  a  combination  of 
local  rates  to  New  York  and  tlience  to  destination.^  Presum- 
ably the  freight  was  hauled  300  miles  due  east  and  then  retraced 
the  same  distance ;  as  New  York  freight  for  southern  California  is 
toKlay  LaulfJ  to  San  Francisco  by  the  Soutliern  Pacific  and  tht-u 
perhaps  30O  miles  iKick  over  llie  same  rails.  Even  if  Uie  rate 
must  be  based  tm  a  combination  of  low  through  rates  and  higher 
local  rates,  it  seems  a  waste  of  energy  to  continue  the  five  or 
six  hundred  miles  extra  haul.  Yet  the  practice  is  common  in 
the  entire  Western  territorj*.  From  New  York  to  Salt  Lake 
City  by  way  of  San  Francisco  is  another  instance  in  point-'  Of 
course  a  short  haul  to  a  terminal  to  enable  through  trains  to  be 
made  up  presents  an  entirely  differetxt  problem  of  cost  from  the 
abnormal  instances  above  meiitioned.* 

Carriage  by  water  is  so  much  cheaper  and  as  compared  witb 
land  transportation  Js  subject  to  such  different  rate-goveniing 
principles,  that  it  deserves  separate  cunaide ration.  Mere  dis- 
tance, as  has  already  been  said,  being  really  only  one  element 
in  the  determination  of  cost,  a  circuitous  water  route  may  tn 
reality  be  mnrc  economical  than  direct  carriage  overland.  Yet 
beyond  a  certain  point,  reganl  Ijcing  paid  to  the  relative  cost  per 
mile  of  tbe  two  modes  of  transport,  wat«r-bome  traffic  may  en- 
tail economic  wastes  not  incomparable  to  tbose  arising  in  land 
transportation.  In  international  ti-adc,  entirely  confined  to  ves- 
sel carriage,  a  few  examples  will  suniue  for  illustration.  Machin- 
ery for  a  stamp  mill,  it  was  found,  could  be  shipped  from  Chicago 
to  San  Francisco  by  way  of  Shanghai,  China,  for  fifteen  cents 

>  Elkins  riiminitt«e.  Vol.  I,  pp.  Z'2-Zi.  Cf.  also  Ciunnon  PalU  Elevator  Com* 
pany  caac,  ducidod  by  thu  tuu.>rEtat«  Coiaiaeroe  Comaiuiiiiuu.  Much  'H,  IQOb. 
TbeHaoipion,  Florida,  cnaeabows  llie  sitinc  thing.  IntenUUtCoianmnwIteportM, 
VoL  VIM,  p,  &03.  sr,  '2031. 

•  Bliiiua  Comroitleo.  lOO:,.  Vol.  11,  p.  021. 

*  Callom  Coininluco.  Vol.  U,  p.  101. 
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per  hundred  weight  less  than  by  way  of  the  economically  proper 
route.  Were  the  goods  ever  really  sent  by  so  indirect  a  route?  * 
It  would  appear  so  when  wheat  may  profitably  be  carried  from 
San  FraticiHRO  to  Watortown,  Mas.s.,  after  having  l>een  taken 
to  Liverpool,  stored  there,  t-eshippwl  to  Boston,  thereafter  even 
pFiyinjf  the  charges  of  a  local  hnul  of  nearly  ten  miles;"  ot 
when  shipments  from  Liverpool  to  New  York  may  be  made  i>!a 
Montreal  to  <>hicago,  and  thence  bock  to  destination.^  I  am 
credibly  informed  that  shipments  of  the  American  Tobacco  Co. 
from  Louisville,  Ky.,  to  Japan  used  commonly  to  go  via  Boston. 
Denver  testimony  is  to  the  effect  that  machinery,  made  in 
Colorado,  shipped  to  Sydney^  Australia,  can  be  transported  via 
Chicago  for  one  half  the  rate  for  the  direct  shipment:  and  that 
on  similar  goods  even  Kansas  City  could  ship  by  the  car  load. 
conHiderably  cheiipcr  by  the  same  roundabout  route.  Conversely 
straw  matting  from  Yokohama  to  Denver  direct  must  pay  $2.87 
per  hundrt^l  pounds ;  while  if  shipped  to  the  Missouri  river,  600 
miles  east  of  Denver,  and  then  back,  the  rate  is  only  $2.05.* 

As  a  domestic  problem,  water  carriage  confined  to  our  own 
territory  has  greater  significance  in  tlie  present  inquiry.  Purely 
coastwise  truflic  conditions  are  peculiar  and  in  the  United  States, 
as  a  rule,  concern  either  the  South  Atlantic  seaports  or  trans- 
continental business.  As  to  the  first-named  class,  the  volume 
and  importance  nf  the  traffic  arc  immense.  Its  character  may  be 
indicated  by  a  quotation  from  a  railroad  man. 

Xown  ;^atd«^at  husbt(?n  said,  chicfljon  the  oat«idt!,  about  the  CanadUn 
Facific  ILtilvfuy  sevkiiig  liy  itN  Umg,  circuitous  ami  liniken  rout«  to  sbar« 
in  a  toimage  &h  agaiiist  more  direct  and  stiorier  Uties  till  rail,  and  I  propow 
to  show  to  you  guntk-men  that  not  only  hare  we  a  preofsdent  on  which  to 
claim  dtfforeiitiLil!>i,  many  ot  iLii-rn,  nud  thnl  wi-  hIso  have  numeroua  prec^ 
deuU  to  show  tbut  tJiun*  ar<'  iiiiTiittroO"  1iixjki;ii,  circuitoits  wat«r  ittiil  rail 
lities  operatiat;  all  uver  the  couutry  that  are  longer  and  more  okniaitous 

I  Intontate  Commf^rcc  Commiaaioo  Report,  In  re  PubltcatloD  &ud  Pillnjt  of 
TarlB.1  on  Export  and  Import  'ITalTlc,  dKid&d  Fcbriiary  5,  HUM,  p.  81. 
>  ElkltiK  Comiiiitu.-c,  Vol.  U,  p.  flll>. 

•  Ibid,,  p.  I«24. 

•  InuirKUita  Commvrce  CumiDiwion  I'aso.  No.  T23,  Kindet  <r.  B.  -t  A.  B.  B., 
etc.,  p.  608. 
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llntn  oura.  and  ntill  tbey  do  operate  wiib  more  or  less  sucoesH.  ...  In  «iy- 
ing  this  I  do  nut  wiali  tu  b»  underMtood  tu!  <'ritici8ing  tlie  right  of  an;  iyiAj] 
lu  go  anywhere,  oren  with  &  broken  and  ciroiiitons  line,  to  a«ek  for  bi»i* 
new,  HO  loug  AH  tb«y  ai'e  aatiafitij  that  tEihiiig  all  the  virciijii«tanc«8  into 

Dunt  such  busiiieM  will  afford  Ilium  winv  kihsII  tueaaure  of  {milU.  .  .  . 

Th<!  diittancu  by  the  Ciiut^ftp^akc  &  Ohio  ruad,  BoaUin  lo  Newport 
iMI  milps  bj  water;  Newport  XeWB  to  I'lilcago,  10? I  miW,  total 
'ttkilea  from  Itoatoti  ui  C'hic&^'o,  against  IQ20  luiltts  by  ttia  xhurtvst 
all  riul  line  frcni  Boeton,  showiiie  the  line  lia  Newport  News,  58  per  c«nt 
lunger.  Thu  ilistaiiKB  by  tlie  Chi!Nup<:Bki<  &  Ohio  from  Xew  York  to  New- 
jitirt  News  i«  3lJfi  miles,  to  which  add  1071  iniW,  Newport  New*  to  Chicago, 
lobil  I3T<I  milea,  agiiiuHt  tlm  Mhnrt«'«t  ail  rait  line  of  D12  utilfK,  ri0.87  ]N5r 
cunt  longer.  Again  the  distanoe  between  Uoittou  and  Duluth  by  all  rail  1% 
]:IK1J  miles,  Againat  ^11)5  niik'^  diVe  Newport  Kcws  and  Chicago,  63.82  per 
CL-nt  longiT  by  the  broki-ii  mule, 

Th«  Southern  Pacific  Co.,  or  System  rather,  in  connection  with  the 
Uorgan  line  Hteamers  carries  busini-RS.  via  Xuw  York,  New  Ork-aiia  and 
Fort  IVorth,  to  Utah  points  at  a  difTerential  rate,  The  diamnce  from 
Xirw  Y*wk  to  Denver  via  water  lo  Nf  w  Orleans  thence  rail  to  Fort  Worth 
is  :j|5^  miles,  agnin»t  1940  inile«  by  the  direct  all  rail  line,  ithowing  it  to 
be  longer  via  New  Orleans  62.€1  per  canL* 

Allowing  a  constructive  mileage  of  one  third  for  the  last- 
named  water  haul,^  many  of  thtao  even  up  fairly  well  with  the 
nil  mil  carriage;  although  a  route  from  N*-w  York  to  KanRas 
.City  by  way  of  Savannah,  Georgia,  would  appear  to  be  an  ex- 
treme case,  owing  to  the  relatively  long  haul  by  rail.^  The 
increasing  importance  of  Galveston  and  the  necessity  of  a  back 
haul  to  compensate  for  export  business  make  it  possible  for 
that  city  to  engage  in  business  between  New  York  and  Kansas 
City,  although  the  roundabout  route  is  two  and  one-lialf  times 
u  long  Qs  the  direct,  ono.^  As  compared  with  these  examples, 
it  is  no  wonder  that  the  conifwtition  for  New  York-Naahville 
or  New  England-ChattanoogJ*  business  by  way  of  Savannali, 
Alobile  or  Brunswick,  Georgia,  is  so  bitter.    Tlie  roundabout 

*  Question  of  Canadian  PaclBc  Freight  PiQerentiaU,  Ueariogit,  etc.,  October 
IS,  18M,  p.  IT.     Frivati^ly  jirintnil.     See  alau  p(i.  7S  and  116  on  the  Mune  polnL 

*  Record  Clncinnatt  FreJ|;kit  Bureau  case.  Vol.  tl,  p.  306. 

■QnesUoD  of  Canadian  Pacific  Freight  l>tfl«renUalH  Hearings,  October  IS, 
1808.  p.  Afi. 

*  United  States  Industrial  ComulnloD,  Vol.  IV.  p,  1S4. 
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traffic  thus  reaches  around  by  tlio  southera  ports  and  Dearly  up 
again  to  the  Ohio  river.' 

The  second  great  class  of  broken  rail  and  water  shipments 
consists  of  transcontinental  business.  Goods  from  New  York 
to  San  Francisco  commonly  go  by  way  of  New  Orleans  or 
Galveston,'  as  well  as  by  Canadian  ports  and  rout^s.^  In  the 
opposite  direction,  goods  aie  carried  about  1000  miles  by  water 
to  Seattle  or  Vaucouver  before  coaiiuencing  the  journey  east. 
But  moiv  iinpi>rtiu]t.  as  illustntting  lliis  point,  is  tlie  ti-afiic  from 
the  Central  West  which  reaches  the  Pacific  coast  by  way  of 
Atlantic  seaports.  As  far  west  as  tlie  Missouri,  the  actual  com- 
petition of  the  trunk  lines  on  California  business  has  since  1894 ' 
brought  about  the  condition  of  the  "'blanket"  or  "postoge- 
Btamp  "  rate.  The  same  competitive  conditions  which  open  up 
Denver  or  Kansas  Cily  to  New  York  shippers  by  way  of  New 
Orleans  or  Galveston  enable  the  Southem  Pacitic  Railroad  or 
Cape  Horn  routes  to  solicit  California  shipments  in  western 
territory  lo  be  hauled  back  to  New  York,  and  thence  by  water 
all  or  part  of  the  way  to  destination.  How  important  this 
potential  competition  is  —  that  is  to  say,  what  proportion  of 
the  tiutVic  is  interchanged  by  this  route  —  cannot  readily  be 
determined. 

Truuspurtatiuii  over  uTiilue  distances — the  carnage  of  coals 
to  Newcastle  in  exchange  for  cotton  piece  goods  hauled  to  Lan- 
cashire—  as  a  product  of  keen  commercial  competition  may 
involve  both  a  waste  of  energy  and  an  enlianccment  of  prices 
in  a  manner  seldom  appreciated.  The  transportation  of  goods 
great  distances  at  low  rates,  while  economically  justifiable  in 
opening  up  new  channels   of  business.  Wcontes   wasteful   the 


>  Fifty-fiftli  CoiisT«8».  flrsL  R(v«i<in,  i^n.  Doc.  N».  SO,  p.  88. 

*  By  wiiUT  from  New  York.  1800  lulles  lo  New  Orle»ne,  with  2180  miles  by 
mil.  Or  to  GslveaUin  £800  wailt-M,  wiUi  -JUm  itu\<-»  Ijy  rail,  a  loul  ut  4V9e  nllM. 
Tb«  dir«ct  line,  all  rail,  u  about  3800  mileB.  AUowiDj;  coDBlmcliVfl  milwea  of 
8  to  1  for  waur  eaTrlagQ,  they  ar«  f nr  fivitn  fijnttl. 

*TexM  outuin  tKitiiid  (or  Vokoliamn  by  way  of  Seattle. 

*  On  itiese  inatlere  (he  UccortI  of  ilie  Buftln«^  Men's  Lugn«  of  St.  Loolf 
cane  b(>furv  th«  Intvnttate  Coaiuiprce  Commiwlun  and  the  Hekringaoa  Canadlaa 
Pacific  Difleraatiala  are  iUoimuatin);. 
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moment  such  carriage,  instead  of  creating  new  business,  merely 
brings  alxiut  on  exchange  tietween  widely  Rejiarated  markets,  or 
an  invasion  of  fields  naturally  tributary  to  other  centers.  The 
wider  the  market,  the  greater  i»  the  chance  of  the  raosteflicient 
production  at  the  lowest  cost.  The  analogy  at  this  point  ta  the 
problem  o(  protective  tariff  legislation  is  obvious.  For  a  coun- 
try to  dispose  of  its  surplus  products  abroad  by  cutting  prices 
may  not  involve  economic  loss;  hut  for  two  countries  to  be 
simultaneously  engaged  in  "dumping"  their  products  into  each 
other's  markets  is  quite  a  different  matter.  In  transportation 
such  cases  arise  wheuever  a  commuuity,  producing  a  surplus  of 
a  given  commodity,  supplies  it«elf,  nevertheless,  with  Utat  same 
commodity  from  a  distant  market.  It  may  aot  be  a  just  griev- 
ance that  Iowa,  a  great  cattle-raising  state,  should  be  forced  to 
procure  her  dressed  meats  in  Chicago  or  Omaha;'  for  in  this 
case  some  degree  of  manufacture  has  ensueil  in  these  highly 
specialized  centers.  Put  the  practice  is  less  defensible  where 
the  identical  product  is  redistributed  after  long  carriage  to  and 
from  a  distant  point.  Arkansas  is  a  great  fruit-raising  region  ; 
yet  so  cheap  is  transportation  that  dried  fniits.  perhaps  of  its 
own  growijig,  are  distribuletl  by  wholesale  grocers  in.  Chicago 
throughout  its  territory.  The  privilege  of  selling  rice  in  the 
rice-growing  states  from  Chicago  is,  however,  denied  by  the 
Southern  Railway  Association.^  An  illuminating  example  of 
similar  character  occurs  in  the  southern  cotton  manufacture, 
as  described  by  a  Chicago  jobber. 

Right  in  North  Carolina  xhen  U  one  mill  shipping  60  uar  laaAa  of  ^ods 
to  Chicago  in  a  Hciuton,  and  a.  groal  many  of  thcso  aaiuc  goo<ii  are  brought 
rig\it,  back  to  this  v«ry  sccUou. ...  I  mighl  add  thnl  when  many  of  LIi«n«' 
heavy  cotton  goods  made  In  this  aoullieiuiterD  aection  ore  shipped  botb 
lo  New  York  and  Chicago  and  then  nold  und  reBhippt^d  South,  they  |>uy 
].^  cent*  U)  "in  conts  per  hundred  ItM  each  wsy  to  New  York  and  hack 
(h»ii  wfl  Chicago.  TIlIb  doubU-x  up  Uitt  h:itirl)c«p  against  which  Cliicago  is 
obliged  to  coDtend  and  renders  ttie  unCoU'neas  still  more  burdensome.* 

■  Elklns  CDinmitl«e,  Vol.  Ill,  p.  IBAO. 

*  K«cord  before  the  Inierstat«  CoQuneioe  CommlaloD,  Clndnnatl  Freight 
Bureau  cane,  VvX.  [,  p.  KKI. 

■  Blkioft  Comroitt«e,  Vol.  Ill,  pp.  2640-SM1. 
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Not  esscutially  different  is  a  caae  recently  brought  before  the 
Interstate  Commerce  Commission,  outlined  to  me  bj  the  chair- 
man, Hon.  Martin  A.  Knapp.  A  sash  and  blind  manufacturer 
in  Detroit  was  seeking  to  ext«nd  his  market  in  Kew  England. 
At  the  same  time  it  appeared  that  other  mauufactureni  of  the 
same  goods  Loeiited  in  Vermont  were  marketing  their  product 
in  Michigan.  The  burden  of  the  complaint  of  the  Detroit  pro- 
ducer waa  not  directed  to  this  invasion  of  his  home  territory; 
but  mther  to  the  fact  tliat  the  freight  rate  from  Roston  to 
Detroit,  prolifibly  duo  to  liack  loading,  was  only  al>out  one  half 
the  rate  imposed  npon  goods  in  the  op^Misile  direction,  from 
Detroit  to  the  seaboard.  la  not  this  an  anomalous  situation? 
Two  producers  presiunably  of  equal  efficiency  in  production 
are  each  invading  the  terrttoiy  naturally  tiibulary  to  tlie  other 
and  are  enabled  to  do  so  by  reason  of  the  railway  policy  of 
'* keeping  every  one  in  business"  everywhere,  regardless  of  dis-j 
tance.  TresidcntTuttle  of  the  Bosum  &  Maine  Railroad  is  pei 
baps  the  most  outspoken  exponent  of  this  policy,  it  being  ia 
s  sense  a  neccsHity  imposed  upon  Kew  Eugliind  by  reason  of 
its  remoteness  to  stininlatu  the  kmg-baul  business. 

GeiiersUy  thi*  rooda  havuneror  rrfiued  t«  help  in  the  stitnuUtion  of  indiu* 
tri>ra  everywhere.  Thay  »l]  parLicipiU'.  I  have  even  known  it  to  happen 
bctwet'ii  Nl'w  York  and  BontDii  that  a  freight  train  wuulJ  havu  n  cor  load 
of  hariansfi  going  in  on«  diroction  and  would  ]>ass  a  train  haviu)^  a  car  load  j 
of  bananas  going  in  thr^  opposlto,  direction,  en  th.tt  a  car  load  of  haitaiiai 
are  Ismled  in  Ni-w  York  ilik)  in  Hm.  BoMtoii  ninrlcKt  uii  the  iuin«  day.  I  do 
not  kuuw  how  it  is  done,  hut  it  is  doiie.  ...  1  should  be  Jusl  us  much 
!nt.4>n>st«d  in  Xhn  stimulating  of  Chicago  manufacturers,  in  ae-aAing  th«ir 
proiJi]ct»intoNL'w  Englaiiil  to  soil,  as  I  wouldht-ln  Hending  thoac  from  New 
Eiiglnnd  into  Chicagu  to  wll.  Tl.  in  Um  husincits  of  i^l*  rutlroad  oeDteriog 
iii  Chicago  to  send  the  producU  fi'om  Chiciigo  in  every  direction.  It  ia  our. 
particular  business  in  Xew  England  to  H<--nd  the*  Nuw  Kngland  [Hwlncts  nltj 
OTer  tli«  couiitf)-.  The  nirtrc  tlicy  MMitkT  Iht  lietWr  it  \»  for  the  railroatU. 
The  milriKid  doex  iioL  diHcriitiittiitr  MgaiiiKt  ttliipmouts  httcauiw  tliey  tm 
east-hound  or  west-huiind.  H'<-  arc  glad  to  see  the  same  things  rome  from 
Chicago  into  New  Kughtnd  that  are  inunuf nurtured  and  eenl  from  New 
Knglanij  inti^  Chi^^ago.^ 

This  ia  of  course  what  naturally  results.     The  overween-' 
ing  dosira  of  the  large  centers  to  enler  every  market  Is  weU-| 
I  EllUiis  CoiEiuiItUie,  Vol.  II.  p.  t>81. 
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exemplified  id  the  Clkins  Committee   Hearings  by  teatimoiiy 
of  the  Chicago  jobbers. 

A  few  yi>ani  lat«r,  when  the  r^lroailB  ektablished  the  relative  rates  of 
freight  between  Kuw  York  aod  Thiladeiphia  and  the  Southeast,  ami  St. 
Ijowm,  CineitLDuti  uiid  Chicago  luid  tttu  Suutliea«t.  giviu;;  the  former  the 
■ales  of  merchandiM  and  the  latter  the  furnishing  of  food  producU,  the 
hardware  conauioed  in  this  country  was  luauufactured  in  Kngliind.  At 
that  tiiu«  »-«,  in  Chicai;o,  f«U  that  w«  w«re  goiuK  bvyood  the  t;oiiiiiie»  oC 
our  tegiiimatu  Lcrritory  when  we  dilliduiitl}'  askud  lh«  iiieruhaubi  in  wesLero 
Indiana  to  buy  thi-ir  goods  in  our  market.  To-day,  a  very  (ronsidcrablo 
percentage  of  the  hardwurc  used  in  the  L'nited  States  is  niUiuf&L'tiired  in 
the  Middli*  Weill,  and  wn  are  |>ruiital)ly  Bfllin^  gviwriU  hanlwaro  through 
a  corps  of  traveling  iiale-'«niin  in  New  York,  PenoBylvaoia  and  Went  Vir^ 
ginia,  and  special  lines  in  New  Knglaiid. 

What  we  claim  ia  that  we  should  not  bare  our  territory  stopped  at  tha 
Ohio  rivvr  by  any  act  of  yours.  It  ia  not  stopp4.-d,gi'ut]emeu,  by  any  other 
river  in  Airi«rtca.  It  is  nf>t  slopped  by  lhegreftt<f«t  river,  tlie  Mtmtstiippi.  It 
i»  not  Bt«pi>ed  by  the  far  greater  river,  the  Miiwcmri,  it  i»  not  Mtopivd  by  the 
ArkanHun;  it  is  not  stopped  by  the  Rio  (Jrande.  It  is  not  flopped  even  by 
the  C'ulumbla:  and,  oven  in  the  grocery  business,  it  is  nut  stopped  by  the 
nudson.  There  are  Chicago  houses  that  ore  netting  goods  in  Xew  York 
city,  groc»rii>«  that  tliey  manufactnra  thenuclves.  Mr.  Sprague'n  own  houM 
sella  goods  in  New  York  city,  and  Chicago  is  siOling  grooerieB  iu  Now 
England.    As  1  aay,  even  the  Uudaon  river  doesn't  stop  them.' 

All  thli  record  implies  progressiveneHs,  energy  and  ambition, 
on  the  part  of  both  hiiRincHs  men  and  traffic;  officers.  Nothing 
is  more  remarkable  in  American  commerce  than  its  freedom 
from  restraint*.  Klasticity  and  quick  adaptation  to  the  extgen* 
cies  of  business  arc  peculiarities  of  American  railroad  operation. 
Tbia  is  due  to  the  progressiveness  of  our  railway  managers  in 
seeking  constantly  to  develop  new  territory  and  build  up  busi> 
ness.  The  Rtrcngest  contrast  between  Europe  and  the  United 
States  lies  in  thin  fact.  European  railroads  take  business  as 
they  Bnd  it.  Our  milmada  make  it.  Far  be  it  fniin  me  to 
minimize  the  service  rendered  in  Amencait  progress.  And  yet 
there  are  reasonable  limits  to  all  good  things.  We  ought  to 
reckon  the  price  which  iriust  be  paid  for  this  freedom  of  trade. 

i  Blkina  Cotnmitt«ei  VoL  III,  pp.  3&38  and  2M0. 
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The  causes  of  economic  waste  in  transportation  are  various. 
Not  less  than  six  may  be  distinguished.  These  are:  (1)  con- 
gestion of  the  direct  route ;  (2)  rate  cutting  by  the  weak  eireu- 
itoiiH  lino;  (3)  prorating  practices  in  division  of  joint  thmugh 
rates ;  (4)  desire  for  back  loading  of  empty  cars ;  ^5)  strategic 
cAnsiderations  concerning  interchange  of  traffic  with  connec- 
tions ;  and  (6)  attempts  to  secure  or  hold  shippers  in  contested 
markets.    These  merit  consideration  separately  in  some  detail. 

Congestion  of  traffic  upon  the  direct  line  is  a  mrc  condition 
in  our  American  experience.  Kew  of  our  nulways  are  over- 
crowded with  business.  Their  equipment  may  be  overtaxed, 
but  their  rails  are  seldom  worked  to  the  utmost.  Yet  the  phe- 
nomenal development  of  trunk-line  business  since  1897  some- 
timea  makes  delivery  so  slow  iiud  uncertain  that  shippers  prefer 
to  patronize  railwa>-B  leas  advantageously  located,  even  at  the 
same  rates.  The  congestion  on  the  main  stem  of  the  Pennsyl- 
vania railway  between  Pittaburg  and  Philadelphia  is  a  case 
in  point. 

Special  rates  or  rebates  often  divert  traffic.  The  weak  lines 
{in  tliat  particular  business)  are  persistently  in  the  field  and 
can  secure  tonnage  only  by  means  of  concessions  from  what 
may  be  called  the  standard  or  normal  rate.  The  differential 
rate  is  an  outgrowth  of  this  condition.  The  present  controversy 
over  the  right  of  the  initial  line  in  transcontinental  business  to 
route  the  freight  at  will  involves  .•rach  practices.  The  carriers 
insist  that  they  can  stop  the  eWl  only  by  the  exercise  of  choice 
in  their  connections.  An  iiiteivating  recent  example  is  found 
In  the  Elkins  Committee  testimony.  It  appears  that  lumber 
from  points  in  Mississippi  destined  for  Cleveland  instead  of 
going  by  the  proper  Ohio  river  gateways  was  diverted  to  East 
St.  Louis.  The  operation  was  concealed  by  billing  it  to  ob«ctire 
points —  Jewctt,  III.,  near  East  St.  Louis,  and  Rochester,  Ohio, 
—  and  there  issuing  a  new  bill  of  lading  to  destination. 

SettMor  Dotliver.  And  these  people  carry  it  up  to  tliia  Uttla  station  near 
St.  Louin  und  then  Irausfer  it  to  anutlier  station  near  ClevelaadT 
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Mr.  RMnton.  Oh,  no;  to  sny  point  on  th«  Central  Traffic  Association 
territory.    In  other  wortU,  it  may  go  to  Clfireland. 

Stitafor  DoUiiier.    Why  do  they  hill  it  to  Rochester? 

Mr.  UtAinton.  In  order  to  get  the  beiielit  of  ke«ping  it  in  transit  fifteen 
days  without  any  extra  coat,  Urst. 

Senafor  fMlliver,  X  do  not  B««  tiow  thai  would  affect  the  fpieiation  of 
billing  it  to  Rochester. 

Mr.  Iiobifi:mn.  RftcauKR  that  enablm  the  wholfnalifr  to  hari;  fifteen  days 
extra  time  in  which  to  sell  the  lumber. 

Thr.  Chairaian.  Why  haul  it  all  around  the  country  and  then  reduce  th« 
rat«  on  that  long  haul  7 

Afr.  Raliftsoii.  In  urdtr  llmt  n>iu\n  that  are  not  entitled  naturally  to 
tli!9  IrafRo  may  by  this  procesH  get  the  traffic. 

Stiialor  DitlUrrr.   Whftt  roads  from  Missiaaippi  to  East  St.  Louia? 

Mr.  Robinnnn.  Any  of  the  trunk  ]ini*» —  thfl  Illinois  Centxal,  the  Louis- 
Tille  or  thu  Southern  liuilvray  liues.  Tlio  roads  in  MiBtnsaippi  south  of  the 
river  are  not  partten  to  this  arrangeiiiient.  you  understand.  In  fact,  as  fast 
afl  thi'y  find  it  out  they  bivak  it  up,  or  try  to.  They  do  not  want  their 
traffic  diverted. 

Semivr  Kean.  Docs  it  not  come  down  to  this,  that  souo  road  is  trying 
to  cheat  another  on  the  nee  of  itR  cars? 

Mr.  Jlabiiuon.  Not  only  that,  but  it  is  trying  to  get  traffic  that  does  not 
b«tIon|;  to  it.' 

Wherever  a  large  voluino  of  traffic  is  moving  by  an  unnatural 
route,  the  first  explanation  which  arises  therefore  it)  that  rebates 
or  rate  cutting  are  taking  place.  The  devious  routing  of  the 
Standard  Oil  traffic  from  Chicago  to  Grand  Junction,  Tcnn., 
over  a  chain  of  connecting  roads,  in  order  to  cover  up  the  robato 
ia  a  good  illustration.* 

A  third  cause  of  diversion  of  traffic  is  akin  to  the  second; 
and  concerns  the  practices  in  prorating.  Much  circuitous  trans- 
portation is  due  to  the  existence  of  independent  transverse  lines 
uf  railway  which  may  participate  'm  the  tralTic  only  on  condi- 
tion that  it  move  by  an  indirect  route.  This  situation  i&  best 
described  by  reference  to  the  following  diagram.  Let  us  sup- 
pose trafTic  to  be  moving  by  two  routes  passing  through  points 


1  TostiinoiLy,  Vol.  III.  pp.  24%  a  aaj. 

■  Report  of  the  L'niled  States  Commissioner  of  Corporations  on  the  Trans- 
portation of  fetrotenm,  18CH3,  p.  2fi(.  Ffd«,  also,  pp.  6,  7,  14,  and  the  map 
at  p.  256. 
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li  and  (7,  and  converging  on  .4,  which  last-named  point  might 
be  Chicago,  St,  Lvuis,  New  York  or  any  other  railruad  center. 
Cutting  these  two  cociveiglng  lines  of  railway,  we  will  suppose 
a  tftinaverse  line  pasaing  through  If  and  C.  Obviously  the 
proper  function  of  this  railway  is  as  a  feeder  for  the  through 
lines,  each  being  entitled  to  trathc  up  to  the  halfway  point,  D. 
But  ovor  and  above  serving  as  a  mere  branch,  this  roadj  desJTDus 
of  extending  its  business,  has  a  powerful  incentive  to  extend 
operations.  The  longer  the  transverse  haul»  the  greater  becomes 
its  prorating  division  of  the  through  rate  with  the  main  line. 
Traffic  from  C  is  of  no  profit  to  the  transverse  road  so  long  as 
it  is  hauled  directly  to  A.    But  if  hauled  from  C  to  the  same 


destination  by  way  of  It,  the  profit  may  be  enhanced  in  two 
ways.  In  the  fti-st  place  the  prorating  distance  ia  greater;  and 
secondly,  such  traffic  from  C  not  being  naturally  tributary  to 
the  main  line  BA,  but  merely  a  surplus  freight  to  be  added  to 
that  already  in  hand,  the  main  line  .i^  is  open  to  temptation 
to  shrink  its  usual  proportion  of  tlie  through  rate  in  order  to 
secure  the  extra  business.  This  same  motive  may  on  proper 
solicitation  induce  the  other  main  line  CA  to  accept  traffic 
from  It  and  its  vicinity.  The  result  is  a  greatly  enhanced  profit 
to  the  cross  line  and  circuitous  carriage  of  the  goods  in  both 
directions  around  two  sides  of  a  triangle.    Only  recently  in 
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a  case  Ln  Texas  the  Intonstalu  Commerce  Commission  found 
that  two  roads  tlius  converging  on  a  common  point  wei-e  eacli 
losing  to  the  other  traffic  which  rightfully  was  tributary  to  ita 
own  lino.  Our  illustmtivc  example  is  not  a  fanciful  one  in 
any  degree. 

This  roundabout  carnage  becomes  of  course  increasiDgly 
wasteful  in  proportion  to  the  width  of  angle  between  the  main 
lines  converging  on  the  common  point.    And  several  coses  indi- 

[Oate  that  in  extreme  instances  the  two  main  lines  may  converge 
on  a  common  point  from  exactly  opposite  directions,  while  the 
transvei-se  or  secondary  road  or  series  of  loada  forms  a  wide  and 
roundabout   detour.     The    well-known    Pitt^hurg-Youngslown 

,case,  ciLed  in  the  original  Louii^ville  A:  NaBhville  decision  in 
1887,  serves  a8  illustration.  The  Pennsylvania  was  competing 
from  Pittsbm-g  diieotly  east-bound  to  New  York  with  certain 
feeders  of  the  New  York  Central  lines  which  took  out  traffic 
bound  for  the  samo  destination  but  leaving  Pittsburg  wrtt- 
hound.^  Other  in.stances  of  the  same  phenomenon  occur  at 
Chattanooga,  where  freight  for  New  York  may  leave  either 
northward  or  southward,  at  Kansas  City  and  in  fact  at  almost 
any  important  inland  center. 

Another  extreme  form  may  even  arise  in  the  competition 
between  two  parallel  trunk  lines  cut  tnuisversely  by  two  inde- 

ipendent  cross  rnnds.  One  of  these  latter  may  induce  traflic  to 
desert  the  direct  mute,  to  cut  aci-oss  to  the  other  trunk  line, 
to  move  over  that  same  distance  and  then  to  tje  hauled  book 
again  to  a  point  on  the  first  main  line  where  it  may  find  a  "  cut" 
rale  to  destination.  Grain  sometimes  tised  literally  to  meander 
to  the  sealward  in  the  days  of  active  competition  between  the 
trunk  lines.  Wheat  from  Iowa  and  northern  Illinois  linally 
>aobed  Portland,  Me.,  by  way  of  Cincinnati  in  this  manner, 
with  a  superfluous  carriage  of  from  250  to  850  miles. 

Starting  witinti  DO  mile<i  of  Chicago,  though  billed  due  northeut  to  Port- 
land, whost  hiu  trnvelod  first  97  miles  due  aouthweat  to  avxil  of  the  con« 
uection  of  the  Baltimore  &  Ohio  Railroad  for  CincintiBtt,  and  thence  north 

I  Itilenitate  Commerce  Commisalon  Report,  Vol.  I,  p.  33^  and  tndustrlftl 
CommuKion,  Vol.  XIX,  p.  442. 
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to  Detroit  Junction,  n  total  of  710  niiletf  to  KAoh  the  Iatt«T  point  nod  aare 
6  cent*  in  freiglit.  Tb-j  "lirwi-t  liaui  Uirougli  Chicago  would  Imvo  b«ea  340 
mtle«  U'sa,  or  a  total  of  d7S  miles  on);.* 

Another  witness  describes  the  route  as  foUon's: 

I'rojjerty  billed  for  rortlaint.  Me..  startM  91)  miles  below  Chicago, 
althouKb  CIticHKO  ii*  on  »  ■lir<-<-t  line,  and  touk.  a  HoutliMXiUrty  coiitm,  tbeu 
lo  Spring  Hold,  from  ijjtriitgfield  to  Floru,  theti  U)  Cincuinati,  and  then  ovvr 
the  Itamilton  k  Dayton  syst<.>ai  lo  Dutruit,  there  to  Lake  the  Grand  Trunk 
road  to  I'ortlnnd.  This  wax  owing  to  the  billing  system  ndhcivd  to  b«re 
with  fireat  t«D»eily.  I'roperty  ran  around  three  HideR  of  a  xquare,  and  I 
loat  moDey  on  Booie  of  thai  proport^.^ 

This  ruinous  diversion  of  freight  aecms  to  have  been  depend- 
ent upon  the  exiMtence  of  active  competition  at  Detroit  and 
ceased  when  the  Grand  Trunk  came  to  an  agreement  with  the 
American  liney.  But  tliere  can  be  no  doubl  that  wherever  these 
cross  lines  exist  there  is  a  sti-ong  teudency  tonurd  diversion. 
In  the  recent  hearings  of  the  Senate  Committee  on  Interstate 
Corumcrce  on  railway  ratct  regulation,  a  railroad  witness  again 
deacribee  the  operation : 

A(r.  Vintni/.  Wttl),  for  instancA,  take  tlie  time  when  I  waa  on  the  Gnnd 
Rapida  &  Indiana  Railroad.  Its  connection  at  the  south  was  at  Fort  Wayne, 
with  thu  Piltsburg.  Fort  Wayne  &  Chicago  rwad.  Wo  took  lumber  out 
of  ^fichignn  and  wanted  to  send  it  east.  We  had  to  compete  with  lines 
that  went  by  way  of  Detroit,  that  went  pi>rbap»  through  ('anoda  and 
that  in  some  cases  were  shorter.  i}t  course,  if  we  wanted  to  send  lumber 
fruui  Grand  Rapids  lo  N«w  York  wc  had  lo  make  at  least  as  low  u  rate  aa 
was  made  by  other  linea  leading  from  Grnnd  Rnpid»  to  New  York.  That 
rate  might  be  just  the  roiutn  froai  Furt  Wayun  an  fnun  Grand  Rapids,  so 
thai  we  could  not  get  any  more  than  the  low  rate  from  Fort  Wayne.  Ws 
had  to  go  in  that  com  to  the  Pttt«bnrg,  Fort  Wayne  &  Chicago  Railway 
and  Hay :  "  Here  avv?  si:,  many  i-ar  loads  of  lambcr,  or  so  much  lumber,  at 
Grand  Knpida,  a  purl  uf  whloli  cnuld  bit  shipped  to  \«w  York  if  w«  had 
through  rated  that  would  enaUe  us  to  move  it.  Thes«  other  lines  ore  carry- 
ing it  for  2iS  cents  a  huiidrc-d  pounds  to  Xew  York.  You  join  us  in  a  through 
ratu  of  2fi  cents  and  we  can  girt-  you  aonic  of  that  biuincss."  .  .  .  But  if 
I  were  with  a  short  line  and  >vaii1i^ii  to  negoliat«  wltli  a  long  one,  I  tbould  try 

>  Stateiuuutit  taken  before  the  CnmmbiAlon  on  Tntemtau  Commcroe  of  th« 
United  Stales  .Senau  with  reepect  to  tbu  TruiKportaliua  loberuu  of  ihe  Unhed 
States  and  Canada.    WashlogUin,  18D0,  p.  010. 

*  Ibid.,  p.  aai. 
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to  |>nt  my  case  jn^  as  »tFon);1y  as  poiiaihlo  before  the  loog  line.    I  should 

Hay  to  them  :  "We  cauiiot  take  i>  ^er  cenb  of  a  rate  of  35  oanti.  It  would 
not  pny  us.  Vou  knuw  that;  you  can  bi-o  tbbt ; "  and  they,  as  husinfiBS 
men,  woul^]  aiirriit  it.  •■Well,"  I  would  say,  -'give  ua  5  cents  a  kuudted 
pounds  and  we  will  bring  the  buBin«as  to  you,  and  if  yon  do  not,  we  can- 
not atlord  to  do  it." 

Senator  Cullom.  I  think  in  wme  in8taQC«e  tli«y  hav«  stated  b«fore  us 
that  they  gare  25  per  cent. 

Hr.  Vining.    Tliey  might.' 

Whenever  the  cross  road  was  financially  embarrassed,  the 
tendency  to  diversion  was  increased.  For  then,  of  course,  having 
repudiated  fixed  charges*  Ihe  cross  line  could  accept  almost  any 
rate  an  better  than  the  loss  of  the  trallic.  And  tlmt  this  was  in 
the  past  almost  a  chronic  condition  in  western  trunk-line  terri- 
tory appears  from  the  fact  that  eighteen  nut  of  the  twenty-two 
roads  cutting  the  Illinois  C^Mitral  l«tween  Chicago  and  Cairo 
have  been  in  the  hands  of  receivers  since  1874.^ 

It  not  infrequently  happens  that  the  initial  railroad  may 
entirely  control  a  roundabout  route,  whereas  shipments  by  the 
most  direct  line  necessitate  a  division  of  the  joint  rate  with 
other  companies.  In  such  a  case  tlie  initial  line  will  uututally 
favor  the  indirect  route,  at  the  risk  of  economic  loss  to  the 
community  and  even  to  its  own  shippers.  An  interesting  tllus' 
tration  is  aflFoj-ded  by  a  complaint  of  wheat  growers  at  Ritz- 
ville  in  the  state  of  Washington  concerning  rates  to  Portland, 
Oregon.'  By  direct  line  with  low  grades  along  the  Columbia 
river  the  distance  was  311  mites.  This  was  composed  of  sev- 
eral independent  but  connecting  links.  The  Northern  Pacific 
on  the  other  hand  had  a  line  of  its  o\vn,  480  miles  long,  which 
moreover  crossed  two  mountain  ranges  with  heavy  grades.  It 
based  its  charges  upon  the  cost  of  service  by  this  roimdabout 
and  expensive  line;  and  insisted  upon  its  right  to  the  traffic 
despite  the  wishes  of  the  shippers.  The  Commission  upheld 
the  shippers*  conlentioa  Xor  Ihu  right  to  have  their  products 

•  Elklaa  CommiU6^  Vol.  II,  p.  1700. 

■  Quoted  fruni  Aoworth,  Fifiy-flfth  Congraaa,  Bnt  session.  Seu.  I>oc.  Vo.  39, 
p.  88. 

'  yrtrliind  x.  Nor.  Poc.  £.  R.  Co.,  Inleruational  ComiuercR  CommJodun 
Report,  Vol.  VI,  p.  131. 
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carridd  to  market  in  the  most  efiicient  manner.^  Another  in- 
stance on  the  Illinois  Central  is  Buggeative,  concerning  ship- 
ments (roin  Panola,  Illinois,  to  Peoria,  a  distance  of  about  forty 
miles  by  the  shortest  line  of  connecting  roailii.  Yet  the  Illinois 
Central  having  a  line  of  its  own  via  Clinton  and  Lincoln  trana- 
ported  goods  round  three  sides  of  a  rectangle,  a  distance  of 
109  miles,  presumably  in  order  to  avoid  a  prorating  division  of 
the  through  rate.-  Of  course  elements  of  operating  cost  enter 
sometimes,  as  in  the  case  of  back  loading;^  but  in  the  naain 
the  prorating  cunsidfration  rules. 

Uebates  may  or  may  iiul  be  given  in  connection  with  circuitous ' 
routing.  Sonietinies  the  same  result  may  be  obtAiiied  when 
one  carrier  merely  shrinks  its  proportion  of  a  joint  through  rate, 
leaving  the  total  charge  to  the  shipper  unaffected.  Of  course  it 
goes  withont  saying  that  an  implication  of  improper  manipulo;- 
tion  of  rates  does  not  always  follow  the  diversion  of  freight  from 
a  direct  line.  The  rate  may  be  the  same  by  several  competitive 
routes,  shipments  going  as  a  reward  for  energy,  persistency  or 
peisonality  of  the  agent.  A  recent  case,  concerning  rates  on 
lumber  from  Sheridan,  Ind.,  to  New  York  illustrates  this  point* 
Sheridan  is  28  miles  north  of  Indianapolis  on  tlie  Monon  road. 
Quoting  from  the  decision: 

In  the  tlivision  of  joint  through  ratrn  on  porceiilages  bsBpH  oti  mUra;^ 
the  di?f<.Mi(lnht  lini-  nnturAlly  prcft^m  arran^emonta  irith  oonueclions  giving 
il  itie  loii^cul  haul  aiir)  lar^^it  pierce iitHgi;i>.  Tlinrttfore  it  c«rrir;«  t liis  fiwight 
at  rat«8  l)a»ed  on  a  carriage  through  I  ndiaiiapulU  Viy  a  direct  Lioe  eMtwanl* 
wliilo  in  fact  it  currira  it  in  an  opponto  dirL-ctton  north  and  ■veM,  by  a  longer 
ront«,  the  reduced  ton  taileage  being  accepted  to  bvcutc  the  traffic 

Tlic  Iowa  Central,  cntting  across  the  foiir  main  lines  between 
Chicago  and  Omaha,  derives  a  large  revenue  from  such  diver- 
sion.   Coal  from  Peoria  west,  instead  of  moving  by  the  shortest 


I  Cf.  tbo  caae  of  the  C.  H.  £  P.  It.  R.  on  p.  491.  tupra. 

•  Record,  Illluol])  ItaUroad  Cuininisgion,  conceming  Reasonablfl  Maxitnara 
RftWB,  1005,  p.  IBO. 

•  Cf.  p.  607,  infra. 

•  Pratt  Lumber  Go.  v.   CMcaffo,  IndianapolU  A  LouisviUe  B.   B.,  decMMl 
January  27,  1004. 
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line  t«  Omaha,  ih  hauled  acrrvis  tho  first  three  to  a  connection 
with  the  devious  Great  Western  line'    The  motive  is  obvious. 

A  fouith  cause  of  diversion  of  traihc  has  to  du  rather  with 
the  openiting-  than  the  traflic  department.  An  inequality  of  ton- 
nage in  opposite  directions  may  make  it  expedient  to  solicit 
business  for  the  sake  of  a  back  load.  The  Canadian  Pacific 
may  engage  in  San  Francisco-Oniaha  bnainess  by  way  of  Win- 
nipeg, because  of  the  scaroity  of  ti>nnage  Ciist^bound.  The 
traflic  to  and  from  the  southeastern  states  is  quite  uneven  in 
volume.  The  preponderance  of  bulky  freight  in  north-lKjuud 
to  the  New  England  centei-s  of  cotton  and  other  manufacture ; 
while  from  tlie  weateni  cities^  the  greater  volume  of  braflio 
is  south-bound,  conmiHting  of  agricultural  staples  and  food 
BtuSfs.  To  equalize  this  tranic  it  may  often  be  dcsiniblc  to 
secure  the  most  roundabout  business.  A  disturbing  element  of 
this  iiort  in  the  southern  field  has  always  to  be  reckoned  with. 
A  good  illustration  eUewhere  occurs  in  the  well-known  St. 
Cloud  case.^  The  Northern  Pacific  accepted  tonnage  for  a  most 
circuitous  haul  to  Duluth.  but  seems  to  have  done  so  largely  in 
order  to  provide  lading  for  a  preponderance  of  "  empties."  In 
this  case  it  did  not  lower  the  normal  rate  but  accepted  it  for  a 
much  longer  haul. 

Not  unlike  the  preceding  cause,  also,  is  n  fifth,  the  desire  to  bo 
in  position  to  interchange  tratlio  on  terms  of  equality  with  power- 
ful  connections.  Mr.  BoweB,traffic  managerof  the  lilinoisCentral, 
justifying  tho  participation  of  tliis  road  in  Chicago-San  Francisco 
business  by  way  of  New  Orleans,  well  stated  it  as  follows : ' 

Of  course  tlic  Southeru  Pneific  Railrond.  as  you  gentlemeii  know,  origi- 
nal* and  control  a  very  large  traffic,  whtoh  thpy  can  deliver  at  vurioun 
juiiclinns ;  nt  New  Orleauit,  whore  thiMV  have  their  long  huiil  to  the  Mismiirl 
rivnr,  and  wu  imtarElIy  want  itomL>  of  th«t  btuiuvss,  a  l»iig-liaul  Irnlfii;  Im 
New  Orleans,  hod  in  giving  il  to  them  w«  place  them  under  obligations  to 
Tvciprucat*  nnd  give  an  Home  traflic.  That  inoDe  of  the  things  that  occtiTB 
to  a  railroad  man  as  to  iitcreaMing  the  volume  and  valuo  of  his  traffic  for 
the  benefit  of  Ins  cumpany- 

'  BoMon  7>nB*-nr(.  October  14.  1006, 

■  TiUUon  MiUinff  Co.  r.  Nor.  Piu;.  decided  November  20,  1800. 

•  Elkins  Committee,  Vol.  IV.  p.  SSfiO. 
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A  sixth  and  final  reason  for  diversion  of  traffic  from  the 
direct  Uoe  may  be  partly  sentimental,  but  none  the  less  aigniii- 
caQt.  It  concerns  the  question  of  competition  at  abnormal  dis- 
tances. We  may  cite  two  railroad  witnesses,  who  aptly  describe 
the  giLuation.  "  We  can  liaul  tratBc  in  competition,  and  we  fre- 
quently do,  as  I  stated,  at  less  ihau  cost,  or  nearly  so,  in  order 
to  hold  the  traflic  and  our  patrou.s  in  certain  territor)''  —  Kansas 
City  for  instance  —  but  we  do  not  like  to  do  it."  *  Or  again 
**  The  Charleston  freight  is  not  legitimately  ours.  .  .  .  We 
make  on  those  through  rates  from  Chicago  to  Charleston  for 
instance  scarcely  aiiylliing.  But  it  is  an  outpost.  We  must 
maintain  that  or  have  our  territory  further  invaded."* 

In  other  words  the  circuitous  or  over-long-distance  haul  is  a 
natural  though  regrettable  outcome  of  railroad  competition. 


rv 

What  are  the  effects  of  this  American  practice  of  unduly  dis- 
regarding distance  as  a  factor  in  transportation  ?  Not  less  tlian 
five  deserve  separate  consideration  in  some  detail.  It  inordi- 
nately swells  the  volume  of  ton  mileage ;  it  dilutes  the  ton-mile 
revenue  ;  it  produces  rigidity  of  industrial  conditions ;  it  stimu- 
lates centnilization  both  of  population  and  of  industry,  and  it 
is  a  tax  upon  American  production. 

One  cannot  fail  to  be  iiiiprcssed  with  the  phenomenal  growth 
of  IranspurtaLion  in  llie  United  States,  eapecially  in  recent  years. 
It  appears  almost  as  if  its  volume  increased  more  nearly  as  the 
square  of  population  than  in  direct  proportion  to  it.  Our  popu- 
lation from  1889  to  1903  increased  slightly  less  than  one  third. 
The  railroad  mileage  grew  in  about  the  same  proportion.  Yet 
the  freight  service  of  American  railroads  surpassed  this  rate  of 
growth  almost  five  times  over.  While  population  and  mileage 
inci-cased  one  third,  the  railroads  in  1903  hauled  the  equivalent 
of  two  and  one-half  times  the  total  volume  of  freight  traffic 
handled  in  1889.  In  other  words,  the  ton  mileage  —  representing 

t  rrcsldcQt  Rain&ey  of  the  Wabuli.  Elklofi  CummlUtie,  Tol.  tU,  p.  1071. 
a  Wludoin  CominitlM,  VgL  U,  p.  700, 
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the  number  of  tons  of  freight  hauled  one  mile  —  increased 
from  68,700,000.000  to  173,200.000,000.  Do  these  figures  rep- 
resent all  that  they  purport  to  show?  Every  ton  of  freight 
wliich  moves  from  Chicago  to  San  Francisco  over  a  line  one 
tliuusand  mtles  too  long  adds  1000  ton  miles  to  swell  a  fiutitioua 
total.  Every  ear  load  of  cotton  goods  hauled  up  to  Chicago  to 
be  redistributed  thence  in  the  original  territorj*  and  evei^  ton 
of  groceries  or  agricultural  machinery  exchanged  between  two 
regions  with  adequate  facilities  for  production  of  like  standard 
goods  contribute  to  the  same  end.  How  large  a  proportion  of 
this  marvelous  growth  of  ton  mileage  these  economic  wastes 
contribute  can  never  be  determined  with  certainty.  That  Uieir 
aggregate  is  considerable  uHtinut  be  qiieKtioned. 

These  practices  must  considerdbly  dilute  the  returns  per  mile 
for  service  rendered  by  American  carriers  — in  even  greater  de- 
gree than  the)'  enhance  the  apparent  volume  of  transportation. 
Long-distiinco  rates  miLst  always  represent  a  low  revenue  per 
ton  mile,  owing  to  the  fixed  maximum  for  all  distances  deter- 
mined by  what  the  traffic  will  bear.  Furniture  made  in  North 
Carolina  for  California  consumption'  cannot  be  sold  there  in 
competition  above  a  certain  price.  The  greater  the  distance  into 
which  the  possible  margin  of  profit  is  divided,  ihe  less  per  mile 
must  be  the  revenue  left  for  the  carrier.  Vet  this  is  not  all. 
Such  would  be  true  of  simply  over-long-distance  carriage.  But 
to  this  wc  must  add  the  fact  that  some  of  this  long-haul  tonnage 
reaches  ita  femute  destination  over  ii  roundabout  lino,  which 
increases  the  already  over-long  carriage  by  from  25  to  75  per 
cent  It  ia  apparent  at  once  that  a  still  greater  dilution  of  the 
average  returns  most  follow  as  a  result.  From  1873  down  to 
1900  the  long  and  almost  uninterruptod  decline  of  rates  is  an 
established  fact.  Has  the  volume  of  this  economic  waste  in- 
creased or  diminished  in  proportion  to  the  total  traffic  through- 
out this  period  ?  If  it  is  relatively  less  to-day,  at  a  time  when 
ton-mile  rates  ore  actually  rising,  it  would  be  of  interest  to  know 
how  far  such  economies  offset  the  real  increases  of  rates  which 
have  been  made.  liates  might  conceivably  rise  a  little,  or  at 
1  Elklna  Committee,  Vol.  UI,  p.  2008. 
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all  events  remain  consuiiit,  coincidently  with  a  fall  in  ton-mile 
revenue  produced  tlii-ougli  iiaving«  of  this  sort. 

The  tbird  result  of  undue  disregard  of  distance  is  a  certain 
inelasticity  of  industrial  (;ouditions.  This  mny  occur  in  either 
of  two  ways.  The  rise  of  iie^'  industries  may  be  hindered,  or 
a  well-merited  relative  decline  of  old  ones  under  a  process  of 
natural  selection  may  be  postponed  or  averted.  The  first  of 
those  Is  well  mt  forth  in  the  Klkins  Committee  hoaringa.' 

It  i«  ftlvrii^  considered  deairable  to  have  a  long  hniil,  and  the  rates  on 
a  long  lutul  sbouM  bo  mucli  Ivsa,  in  pro|H)rtion  to  diiitatice,  tlmii  <m  a  iihort 
haul.  This  18  »  princifiiw  of  ntv  tuaWiUR  which  lias  (prywu  \iy  as  one  of 
the  factors  in  ihe  L-rolnlion  of  the  railroail  husinosa  in  thin  country,  and  it 
\iti*  gi-fntlf  t)timuUit(>il  the  [uovfint-iit  of  fn^ikjhl  fnr  lon^  <ltHt;)ticp«,  has 
brought  thi*  fcrvat  innnniiictunnK  oenterN  in  cluntr  touch  with  tfae  con- 
aniiwr  ut  a  tliiilauL-v  and  the  pruduvur  In  uIoslt  touch  whh  ci-nters  of  trade. 
It  has  be«n  of  nndonhted  heiieflt  to  hoth,  though  It  may  oftcntimea  retard 
thn  growth  of  n4.>Tr  tniliutri^a  hy  a  iiyntt^in  of  rat^'ji  xo  preferential  aa  to 
enable  the  iiianufa4'tur«ir  a  Ion);  dititaiii.<e  froni  the  lieM  of  prodnctiou  of 
raw  niiitfTiiU  to  nhip  the  raw  material  k>  his  iiuUh.  muniifactiire  it  and 
return  the  inunufactured  good^  cin-aper  than  the  litcal  mitniifacturer  could 
uftoot  U*  inaki'  It,  and  Ihtia.  \rhila  luiilding  up  the  rei)t«r<)  of  manufacture, 
hBTv  retartlnl  lite  growth  of  niaiiuiaolunng  iu  thu  ceutem  where  Uie  raw 
inalwial  U  produovd. 

The  other  ns|H*ct  of  industrial  rigidity  is  manifested  through 
the  j>i'r|M>lualiun  of  an  industry  in  a  district,  regardless  of  the 
phyKii-iil  iIl-uthiliticB  under  wliiuh  it  is  cuiiduct«d.  Another 
t)U«tAtion  (leaoribos  it  well.^ 

fi^niUar  Cmmatt.  la  it  the  jioHcy  cif  the  road-4,  wheren>r  they  find  an 
InduMry  oal«)di«hml,  to  kfcp  it  goiii(<  by  advautujjwt  iu  thu  way  of  ratea 
raflantti'w  of  chnntces  iu  vt^oiiomic  conditiona? 

.1/r.  '/Wf/«.  I  think  In  so  far  an  it  is  punihle  for  them  to  do  wo.  It  hna 
iiol  liMin  |HMNible  h)  all  rasea.  We  ooiild  not  keep  iroD  furnaces  running 
tn  New  F.ii|{landi   tlwy  arc  alt  gone. 

One  oannoi  for  a  moment  doubt  the  advantages  of  such 
a  |>olicy  as  a  safeguard  against  violent  dislocating  shoeka  to 
InduHtry.  It  may  render  the  transition  to  new  and  Inciter  condU 
iloiiH  inoro  gradual  and  easier  to  bear.  It  has  been  of  inestim- 
ftUtt  value  to  New  England,  as  exposed  to  the  competition  of 

>  Vol.  IV,  p.  3115.  •  EIUOB  Comiuittee.  VoL  U,  p.  970. 
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newer  manufactures  in  the  Central  West.  But  on  the  other  hand, 
it  is  equally  true  that  in  the  long  run  the  whole  countiy  will 
fare  best  when  each  industry  is  prosecuted  in  the  mo»t  favoured 
location  —  nil  conditLon»  of  marketing  as  well  as  of  mere  pro- 
duction being  considered.  If  Pittsburg  is  the  natural  center  fur 
iron  and  ateel  production,  it  may  not  be  an  unmixed  advantage 
to  the  country  at  liti-ge,  however  great  its  value  to  New  England, 
to  have  the  carrlura  perpetuate  the  barbed  wire  uianufacture  at 
Worcester.^  Kach  particular  case  would  have  to  he  decided  on 
its  merits.  My  purpnse  at  preaetit  is  not  to  pass  judgment  on 
any  of  thcim  but  niei-ely  to  call  attention  to  tJie  effect  of  sncli 
practices  upon  the  process  of  industrial  selection. 

Centrali?.ation,  or  concentration  of  popuhition,  industry  and 
wealth  is  characteristic  of  all  progressive  peoples  at  ilie  pres- 
ent time.  Orcat  economic  advantages,  thi-ough  divisiun  of  labor 
and  cheapened  production  have  resulted;  but  on  the  other  band, 
manifold  evils  Lave  followed  in  its  train.  The  results  are  too 
well  known  to  need  mention  in  this  place.  From  the  preced- 
ing p^irugraph  it  would  appear  that  American  railroad  pmi^tices 
opeml^  it!  Hoinc  wiiys  to  retard  this  tendency.  Itut  much  may 
be  adduced  in  favor  uf  the  opposite  view.  Many  staple  indus- 
tries utilizing  the  raw  material  at  their  doors  might  supply  the 
needs  of  their  several  local  constituenciea  were  it  not  that  their 
ri.se  is  prevented  by  low  long-distance  rates  from  remote  but 
larger  centera  of  production.  Denver,  in  striving  to  establish 
paper  mills  to  utili7.e  its  own  Colorado  wood  pulp,  Is  threatened 
by  the  low  rates  from  Wisconsin  centers.  Each  locality  ambi- 
tious to  become  self-supporting  is  hindered  by  the  pensistency 
of  competition  fnjtn  far-away  cities.  This  is  pailicularly  true 
of  distrihutive  business.  The  overweening  ambition  of  the  great 
cities  to  monopolize  the  jobbing  trndc«  reganllcss  of  distance, 
has  already  l)een  discussed.^  And  it  follows  of  course  that  the 
larger  the  city,  tiie  more  forcibly  may  it  press  its  di-nmuds  niK>n 
the  carriers  for  low  rates  to  the  most  remote  hamlets.  The 
files  of  the  Interstate  Commerce  Commission  are  stocked  with 

I  Hp«citicitlly  dcMTibcd  in  Elkiiu  CoiDEBittM,  Vol.  II,  p.  U33. 
■  Step.  4U8,  aujini. 
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examples  of  this  kind.  The  plcA  of  the  sioaller  cities  and  the 
agricultural  slates  —  Iowa  for  example  —  Cor  a  right  to  a  share 
in  the  distrihutive  trade  naturally  tributaty  to  them  by  reason 
of  their  Inoation  formed  uo  iucoiuiiderable  element  iu  the  recent 
popular  demand  for  legislation  by  the  Federal  government. 

In  the  fiflh  place,  every  waste  in  transportation  service  is  in 
the  long  nm  a  lax  upon  the  productivity  of  the  countrj'.  More 
men  may  be  employed,  more  w^es  paid,  more  capital  kept  in 
circulation ;  but  it  stilt  remitius  true  that  the  coal  contiumed, 
the  extra  wages  paid  and  the  rolling  stock  used  up  in  the  car- 
riage of  goods  cither  unduly  far  or  by  unreasonably  roundabout 
routes  constitute  an  econumic  loss  to  the  community.  In  many 
cases  of  course  it  may  be  an  inevitable  o&et  for  other  advan- 
tages. In  the  Savannah  Freight  Bureau  ca&e'  the  &ct8  showed 
Valdosta,  Ga.,  U>  be  168  niilcK  from  Savannah,  while  it  was  276 
and  413  miles  by  the  Bhortest  ami  longest  Lines  respectively  from 
Charleston.  Valdosta's  main  i-esource  for  fertilizer  supplies,  other 
things  being  equal,  would  naturally  be  Savannah,  the  nearer  city. 
Yet  in  the  year  in  question  it  appeared  that  nine  tenths  of  tlio 
supply  was  actually  drawn  from  ('harleston  ;  and  much  of  it  was 
hauled  413  instead  of  a  possible  I5S  miles.  No  wonder  the  com- 
plainants alleged  "that  somebody  in  the  end  must  pay  for  tliat 
species  of  foolishness."  Whenever  the  Colorado  Fuel  and  Iron 
Co.  succeeds  in  selling  goods  of  no  better  grade  or  cheaper  price 
iu  territory  naturally  triljutarj-  to  Pittsburg,  a  tax  is  laid  upon 
the  public  to  that  degree.^  When  Chicago  and  New  York  j<.ih- 
bers  each  strive  to  invade  the  other's  field,  the  extra  revenue 
to  the  carriers  may  lie  coiisidenible;  but  it  is  the  people  who 
ultimately  pay  the  freight.  The  analog}*  to  the  baigain  counter 
is  obvious.  The  public  are  buying  something  not  necessary  for 
leas  than  cost;  while  the  carriers  are  selling  it  for  more  than  it 
is  worth.  Economics  would  redound  to  the  advantage  of  all 
parties  concerned. 


'  Dpcided  December  31,  ]8W.  InlematloiiiU  Commcroc  Bcport. 

*  PrscUcally  it  may  bo  dealnred  that  tbe  public,  considered  a&  disUnct  tna 
railway  owners,  mmt  p»y  for  till   ih«  iruispi'rution  which  it  receirw. 
— H.  T.  Newcomb  in  Puba.  Am.  Stat.  Ata.,  w.a  ,  No.  M,  p.  71. 
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Wbat  matdy  is  ptwcifak  for  thtm  •rmmmm  vastn?  Both 
theeunetsaod  the  pofattc  hsre  ■&  intaiiat  in  tfaatr  ■batc—nl 
The  mon  effieient  indaitnal  cnmWntlii—  have  takca  the  aatter 
in  fatad.  either  by  stxmtegk  loeatioa  of  plaati  or,  m  in  the  caae 
of  the  United  Stales  Sted  Cofpngatkn.  faj  the  ntiHntinn  of  i 
Pimbmg  teae-price  achente,  with  freight  latea  addedJ  Bot 
laobahlr  the  larger  preponioii  of  imBafe  ia  adD  dii{^>ed  by 
independent  and  competing  ptodncen.  To  thia  tnffic  the  Tail- 
ways  »o»t  applj  their  own  waiediea.  Either  ofte  of  tvo  plans 
ndgbt  be  of  aerrice.  The  ngfat  to  mahe  Talid  a|i,naieaBrti  far  a 
diTiaioa  either  of  traffic  or  tetritcty,  U  eoaeeded  to  the  *■"*— 
bjr  law  voder  pn>per  1,111 1  iiiMinlel  e^eniBOH.  voohl  be  am 
cffeetare  aafegnard.  Thia  woold  auan  the  repeal  of  the  pveaent 
psohiUtaon  of  pooling.  Or  a  leeeectBOtt  ot  the  Lea^  aad  Sfaert 
Haal  clanan.  wnr  evaeealated  hy  JMBeU  taMipnfeatia^  voald 
do  nnch  towmnl  aoeoopliahii^  the  aaae  le— It. 
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ii|Ji)jwd  toobnate  wammmmtj  ww^Ib  m  liaitwalatioa-  The 
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the  greet  citiMia  the  £«t  and  in  the  IDddleWeeL  Dneetlnea 
to  the  *'iii[hein|  fv^  AtlanU  and  XadtnOe  epeMd  ap  m  aev 
avefliae  of  rin«imiiiiiiolBgi  with  aMlalini  dtie 
St.  Lottie  sad  CinamiatL  The  atale  c<  GmhP* 
Weatera  h  Atlaotic  Railioad  in  iSSt  far  iW  « 
ofdercleptttg  thb  ti^e.  As 
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«*».  wheat  aod  poA  «-e  a»«  *« 

*^«>«,MM.  far  »  ^-i.  ^  i..  b-^  «r 
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through  the  back  door,  so  to  spcuk,  by  way  of  Savannah  and 
other  seaporta.  On  the  other  hand  the  eastern  lines  into  thd 
South  were  injuriously  affected  by  the  retaliatorj"  rates  on  manu- 
factured goods  made  by  the  western  lines  for  shipments  from 
New  York  and  Kew  England.  Freight  from  each  direction  was 
being  hauled  round  three  sides  of  a  rectangle.  Finally  in  1878 
a  reasonable  remedy  was  found  in  a  division  of  the  lield  and 
an  agreement  to  atop  all  absurdly  circuitous  long  hauls  into 
one  another's  natural  territory.  A  line  was  drawni  through 
the  northern  states  from  Buffalo  to  Pittsbui;g  and  Wheeling; 
through  the  South  from  Chattanooga  by  Montgnineiy,  AIa.»  to 
Pensftcola.  Kastem  lines  were  to  accept  goods  for  shipment 
only  from  their  side  of  this  line  to  points  of  destination  in  the 
South  also  on  the  eastern  side  of  the  boundary.  Western  com- 
petitors were  to  do  the  same.  The  result  was  the  recognition  of 
natural  rights  of  each  to  its  territory.  This  agreement  has  now 
formed  the  basis  of  railway  tariffs  into  the  southern  states  for 
almost  a  generation.  Similar  agreements,  on  a  less  extensive 
scale,  arc  commonly  used  to  gi'cat  advantage.  Thus  in  the  "com- 
mon point'"  territory  formerly  tributary  to  Wihuiuglon,  Savan- 
nah and  Charleston,  the  fntit-nariKi^d  city  insisted  upon  its  right 
to  an  equal  rate  with  the  other  two,  no  matter  how  great  the 
dieparity  of  distance.  The  Southern  Kailway  &  Steamship  Aseo-^ 
ciation  arbitrated  the  matter,  fixing  a  line  beyond  which  Wil- 
mington was  to  be  excluded. ^  Obviously  such  agrcmcnt*  have 
no  force  in  law  at  the  present  time.  The  only  way  to  give 
effect  to  them  is  for  connecting  can-iers  to  refuse  to  make  a  joint 
through  rate.  This  effectually  bai-s  the  tiuflic.  Moreover  entire 
unanimity  of  action  is  essential.  Eveiy  road  must  be  a  party  to 
the  compact.  Otherwise  the  traffic  will  reach  its  destination  by 
shrunken  rates  and  a  more  circuitous  carriage  oven  than  before. 
One  cannot  fail  to  bo  inipreased  in  Austria  and  Germany  with 
the  economic  advantagea  of  an  entirely  unified  system  of  opera- 
tion. No  devious  routing  is  permitted.  Certain  lines  are  desig- 
nated for  the  heavy  through  traffic,  and  concentration  on  them 
is  effected  to  the  exclusion  of  all  others.  Between  Berlin  and 
Bremen,  for  example,  practically  all  through  traffic  is  routed  by 

1  ^Avonnah  Freight  Bureau  cue.  decided  Decemlier  31,  IBVt,  pp.  10  and  IB. 
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three  direct  lines.  No  rotindalxtut  (circuits  occur  bccanse  nf  the 
complete  absence  of  railway  competition.  No  intlependent  lines 
have  to  be  placated.  The  sole  problem  is  to  cause  the  tonnage 
to  be  most  directly  and  econouucally  transported.  And  tliis  end 
is  coustaiitly  considered  iii  all  puuliiic'  vr  through-traffic  arrange- 
mentH  with  the  railway  systeniH  uiuependeuily  operated.  The 
Prussian  pooling  agreements  with  the  IJavELrian  railways  are 
typical.  Each  party  to  the  contract  originally  bound  itself  not 
to  route  freight  over  any  line  exceeding  the  shortest  direct  one 
in  diAtanoe  by  more  than  twenty  per  cent.  Compare  this  with 
aoiiiB  of  our  American  examples  of  surftlus  liaulage  of  lifty  or 
sixty  per  cent  I  And  within  the  last  year,  the  renewal  of  these 
interstate  gox'erninental  railway  pools  in  Germany  has  provided 
fur  a  reduction  of  excessive  liaulage  to  ten  per  emit.  The  prob- 
lem of  economical  operation  in  Austria-Hungary  with  its  mixed 
governmental  and  private  railways  is  more  diflicult.  But  no 
arrangements  arc  permitted  which  result  in  such  wastes  as  wo 
have  instanced  under  circumstances  of  unlimited  competition  iu 
the  United  States. 

A  more  consistent  enforcement  of  the  long-and-ahortrhaul 
principle  might  provide  a  remedy  almost  as  effective  as  pool- 
ing.' The  Alabama  Midland  decision  nullified  a  salutary  pro- 
viaion  of  the  htw  of  1887  by  holding  that  railway  competition 
at  the  more  distant  point  might  create  such  dissimilarity  of  cir- 
cumstances 38  to  justify  a  higher  rate  to  intermediate  stations. 
The  English  practice  is  suggestive  upon  this  point.^  Tuni  to  our 
diagram  on  page  502  and  observe  the  effect.  Trafiic  around  two 
sides  of  a  triangle  from  J  to  C  by  way  of  B  is  carried  at  a  rate 
equal  to  the  charge  for  the  direct  haul  from  A  to  C;  or  it  may 
be  even  at  a  lower  difTerential  rate.  Complaint  arises  from  the 
intermediate  points  y  and  x  of  relatively  unrensonable  charges. 
The  roundaljont  route  replies  with  the  usual  argument  about 
a  small  contribution  toward  fixed  chai^ges  from  the  long-haul 
tonnage,  which  lessens  the  burden  upon  the  intermediate  rate. 
This  is  cogent  enough  up  to  a  certain  point.  It  might  justify  a 
lower  rate  to  A  on  the  natural  division  line  of  territory.  It  might 
be  defensible  on  principle  to  accord  I)  a  lower  rate  than  z  or 

>  Vide,  InlroducUoD,  p.  xll.  *Vidt,  p.  All,  itkfra. 
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poasibly  even  than  jf.    To  deny  the  validity  of  lower  rates  to  z 
or  C  would  ho\vever  at  once  follow  from  tlie  same  preinisea. 

Suppose  a  long-and-shorb-hau]  clause  to  be  reenacted,  exemp- 
tion from  ita  proviBions  to  be  granted  only  by  the  Interatate 
Commerce  Commission,  what  would  be  the  result?  This  body 
roughly  determining  Uie  location  of  IK  a  natural  division  point, 
would  then  refuse  to  pennit  AB^  BC  to  charge  leas  to  either 
2  or  C  than  to  any  iutermediat*  iwint  x,  B  or  y.  CoJiicidently 
it  would  bar  the  other  road  ACy  CB  from  any  lower  through 
rate  to  pointti  beyond  A  sueh  as  x,  li  or  y  tlmn  to  any  interme- 
diate station.  Two  courses  would  be  open  to  the  roads.  They 
roust  either  mutually  withdraw  from  all  business  beyond  H  or 
rtxlure  their  rates  to  all  intcrnindiate  points  porrespondingly. 
In  a  sparsely  settled  region  with  little  local  business,  they  might 
conceivably  choose  the  latter  expedient  The  St.  Cloud  case  ia 
an  illustration  of  such  choice.'  But  in  the  vast  majority  of  caaes 
the  roads  would  prefer  to  withdraw  from  the  unreasonably 
distant  fieldft.'  SimullaneouHly  talcen  by  each  line  such  action 
would  put  an  end  to  the  economic  waste.  At  the  same  time  it 
would  terminate  qx\.^  of  the  most  persititent  causes  of  rebates  and 
pei-soual  favoritism.  To  be  sure  it  would  generally  operate  in 
favor  of  the  strong,  direct  lines  as  against  the  weak  ajid  round- 
about ones,  (ji-eat  Ireriefit  would  accrue  to  the  Pennsylvania, 
the  Illinois  Central  or  the  Union  Paciflc  railroads.  The  activ- 
ities of  the  parasitic  roads  and  the  scope  of  parnsitic  operations 
by  the  substantial  roads  would  incvitidtly  be  curtailed.  Much 
justice  would  be  done  and  much  local  irritation  and  [>opulftr 
discontent  would  be  allayed. 

WlUOAM   Z.    KlPLBY 


1  Viiie,  p.  360,  mtpra.. 

1  This  problem  ■■  involrod  in  th«  Taunftstown-HUaburg  caac  already  meit- 
Uoued.  In  Uio  oii^tnAl  Louisville  &  NiuhTillc  (lN>ls1on  \3m^  C<>mml«slnD  ftppar- 
•nily  preferred  lo  (-iicnunige  eompctitJoD  ovon  at  the  rLik  of  iia  being  roundaboat 
vul  "[lleidilQiate."  But  after  Ui«  railway  attorueyK  expunded  ibe  "nir«  and 
pKtilinr"  oases  lo  oorer  nil  kinds  of  comjiftition,  the  CoiomlsBioa  apparently 
rngntted  lu  eajlinr  imaUlon.  Cf-  iDlerstale  Coiniiinrce  C(>»iniii«lon  Ktiport*, 
Vol.  I,  p.  82,  and  Vol.  V,  p.  ,W;  and  psp<-fiRl!y  the  brief  of  Ed.  Baxter,  Eiq., 
lit  tli»  Atabnina  Midland  case,  L'uitMl  Statt^  Supreme  C^oiut,  October  term,  1880, 
Nil.  MS,  p.  118. 
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THE  NORTHERN  SECURITIES  COMPANY  i 

[E  certificate  of  incorijoration  of  tlie  Northern  Securi- 
tiea  Company  was  signed  hy  the  tliree  incorporatora  and 
acknowledged  in  tlie  Rtate  of  New  -lersey  on  the  twelfth  of  No- 
vemberf  1901.  During  the  tliree  days  immediately  following', 
resolutions  were  adopt^^d  by  the  newly  organized  company, 
authorizing  the  purchase  of  any  shares  that  might  be  tendered 
to  the  company,  under  specified  conditions  and  terms.  Power  to 
do  so  was  expressly  granted  in  the  charter.  "The  objects  for 
which  the  corporation  in  formed  are  :  To  acquire  by  purchaee, 
subBoription,  or  otherwise,  and  to  hold  as  inveiitment,  any  bonds 
or  other  securities  or  evidences  of  iudebtednet*s,  ...  To  pur- 
chase, hold,  sell,  asttign,  transfer.  luoi-tgagc,  pledge,  or  otherwise 
dispose  of,  any  bonds  or  ottier  securities  or  evidences  of  in- 
debtedness created  or  issued  by  any  other  corporation.  ...  To 
purchase,  bold,  etc.,  shares  of  capital  stock  of  any  other  cor- 
poration  .  .  .  and,  while  owner  of  such  stock,  to  exercise  all 
the  right«,  powers,  and  privileges  of  ownership,  including  the 
right  to  vote  thereon.  .  .  ."  The  nature  of  these  powers,  with 
respect  to  the  signs  of  indebtedness  of  other  corporations,  has 
caused  the  company  to  be  conuuonly  described  as  a  holding 
company. 

This  particular  idea  of  a  holding  oonipany  antedates  the 
Northern  Securities  Company  by  seven  or  eight  years;  and,  in 
a  larger  sense,  the  prineiplo  involved  in  the  holding  company 
has  found  at  least  partial  expression  in  the  organization  of  ruU- 
way  companies  for  half  a  century.  The  voting  trust  may  also 
be  regarded  as  an  antecedent  of  the  modem  holding  company, 


>  Prom  "A  Ill8tni7  nf  tbft  Nonliem  SMtiritiM  Cam."  BvUHin  t^tiu  Undter- 
Mjf  of  Wiscerruin.  No.  142,  July,  lM*d,  pp.  22^-241.  ElaboraU  foocaou  r«f«nnoM 
are  omitted.  —  Eu. 
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and  the  causes  wbicli  have  produced  the  one  are  analogous  to 
those  which  have  pivduued  the  other.  The  process  of  metnmor- 
phosis  between  the  voting  trust  and  the  holding  cooipany  does 
not  appear  to  Ik  either  long  or  complex. 

Roth  the  rcmi>te  and  the  immediate  causes  of  the  organizap 
tion  of  the  Northern  Securiliea  Company  were  partly  personal 
and  partly  economic.  They  were  personal  in  so  far  as  the  Secu- 
rities Company  was  the  outgrowth  of  a  desire  on  the  part  of 
certain  men  to  perpetuate  a  certain  policy.  They  were  ocononuc 
in  that  the  execution  of  certain  large,  almost  empire-building 
plans  could  be  promoted,  in  the  estimation  of  its  founders,  hj 
the  company.  The  founders  of  the  company,  through  years  of 
e^orl,  had  become  accustomed  to  associate  their  railway  proper- 
ties with  a  cei'tiiin  reonomic  policy.  And  tliua  the  pereonal  and 
the  economic  causes  of  the  organization  of  the  company  prac- 
tically Iwcome  mei-ged  into  one,  namely,  the  desire  to  insure 
uninterrupted  progress  in  the  building  of  a  great  system  of 
transportation.  The  existence  of  other  causes,  like  the  desire 
tosupi^ress  competition,  to  inflate  values,  has  been  alleged.  An 
examination  of  these  will  be  taken  up  later. 

The  original  idea  of  the  Securities  Company  was  that  it 
should  embrace  the  ownership  of  about  one  third  of  the  Great 
Northern  stock.  A  small  number  of  the  Great  Northern  stock- 
holders, not  to  exceed  eleven  out  of  about  ISOO,  felt  that  they 
were  getting  along  in  years.  One  of  them  was  eighty-six,  an- 
other eighly-two,  and  several  of  them  past  seventy  years  of  age ; 
and  they  desired  to  work  together  as  thoy  had  done  for  more 
than  twenty  years.  Some  of  these  stockholders  lived  in  foreign 
countries.  Their  powers  and  privileges  had  to  be  exercised  hy 
their  legal  rcpresentarivo.  This  might  continue  to  work  satis- 
factorily as  long  a.<i  the  old  circle  of  associates  remained  unbroken ; 
but  a  number  of  them  felt  that  a  more  permanent  arrangement 
would  be  preferable.  A  close  corporation,  embracing  six  or  eight 
men,  was  suggested,  to  which  others  objected  because  such  an 
arrangement  would  violate  the  principle  of  equality  which  Lad 
always  piisvailed  among  fireat  Northern  str^ckliuldera.  As  soon. 
as  the  iiiua  of  exclusiveness  hud  been  altauduned  and  au  inclusive 
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inization  decided  upon,  "  the  question  cam«  up :  Wliy  not 
put  in  the  Northern  Pacific?  That  is  the  way  it  occurred," 
This,  in  substance,  is  the  luanntM-  in  which  Presideut  J.  J.  Hill 
Humniarizes  wtmt  has  he«ii  lUluded  to  alwve  as  the  *'  personal  '* 
element  iu  the  orgunization  of  the  Securities  Ccnipuny.  And 
to  place  at  the  head  of  the  new  company  the  guiding  spirit  and 
conistructivfi  genius  of  that  group  of  men  nt  once  marie  the 
Securities  Company  ilouVily  a  mutter  of  "moral  control,"  of 
"  fortification,"  ami  of  "  strength."  In  the  words  of  a  colleague, 
who  is  familiar  with  the  territory  through  which  the  Great 
Northern  railway  nms,  tliat  road  is  '^  regarded  as  a  personality. 
People  know  that  there  is  some  one  whom  they  cnii  see  and 
talk  to.  Tf  other  means  fail,  they  know  they  can  go  to  see 
'Jim*  Hill  about  it,  and  he  will  give  them  a  fuLr  hearing." 
Vrom  the  threefold  point  of  view  of  public  policy,  of  person- 
ality, and  of  business,  the  actual  course  of  the  oiganizutioa 
I'opi'esentB  the  best  that  could  have  been  done. 

The  desire  to  ttecnre  a  permanent  Imibis  for  the  interchange 
of  commodities  between  great  producing  sections  of  the  United 
States  and  of  the  Orient  may  he  chanicterized  as  the  largest 
economic  cause  of  the  organization  of  the  Securities  Company. 
The  Great  Northern  and  the  Northern  Pacific  railways  had 
lived  in  romparative  peace  with  each  other  for  twenty  years. 
Both  had  maintained  joint  rates  with  other  roads  like  tlic  Bur- 
lington. The  Burlington  taps  the  principal  live-stock  markets, 
important  cotton,  coal  and  mineral  areas  of  the  United  States. 
The  unified  control  and  management  of  these  three  great  systems 
of  railways  —  Great  Northern,  Northern  Pacific,  and  Burlington 
—  makes  it  possible  to  secure  a  suflicient  variety  and  quantity 
of  freight  to  make  systematic  back  loading  a  certainty.  Back 
loading,  together  with  a  steady  flow  of  freight  large  enough  to 
insure  the  economical  utilization  of  motive  power  and  car  ca- 
pacity, resull-s  in  a  general  economy  of  operation  which  makes 
rates  that  would  bankrupt  numerous  other  r*>ads  remuneralive 
to  the  systems  embraced  in  the  Securities  Company.  Such  a 
flow  of  freight  had  been  developed  on  the  basis  of  joint  rate 
agreements  with  railways  and  agreements  with  steamship  lines. 
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The  value  of  the  railway  properties  concerned,  as  well  as  the 
ountiiiued  prosperity  of  tlie  commercial  and  industrial  interests 
served  by  tliem,  depended  largely  upon  the  permanency  and 
security  uf  the  unaugeuienls  which  had  begun  to  ur)-stallize  with 
tlio  turn  of  the  century,  and  to  which  the  opening  uf  the  Orient 
promised  to  bring  still  greater  returns.  However,  joint  rates 
may  be  withdntwn  at  any  time,  and  it  was  thought  too  hazard- 
ous to  build  up  n  groat  buRiness  "•  extending  across  the  continent 
and  even  actuss  the  ocean  on  the  basis  tliat  to-morrow  the  rate 
might  he  changed  or  the  party  with  whom  we  were  workuig  to 
reach  the  different  points  of  prtjduction  or  consumption  had 
some  other  interest  or  some  grt-ater  interest  elsewhere.  It  was 
necessary  in  doing  tliis  that  M-e  t>liould  have  some  reasonable 
expectation  that  vv«  could  control  the  permanency  of  the  rate  and 
that  we  would  be  able  to  reach  the  markets.  In  other  words,  if 
the  man  prnduchtg  lumber  on  the  coast,  or  cattle  on  the  ranches, 
or  ore  in  thi;  mines,  could  not  find  a  market  for  it  and  if  we  could 
not  take  it  to  n  inaiket  that  would  enable  liim  to  sell  his  stuff 
for  a  profit,  he  wouUl  have  to  stop  producing  it.  That  wiia  the 
line  we  worked  upon,  and  that  was  the  reason  we  felt  called 
upon  to  put  ourselves  in  a  position  where  we  oould  control 
access  to  the  markets."  •  •  ■  ■  • 

A  glance  at  a  railway  map  of  tlie  territory  west  of  the 
Mississippi  reveals  the  importance  and  strength  of  the  Buriing- 
ton  system.  West  of  tlie  Missouri  river  it  lies  in  the  very  lap 
of  the  Union  PaciCic,  while  east  of  that  river  it  forms  a  great 
bridge,  with  its  terminal  pier  in  Chicago.  The  Northweslera, 
St.  Paul  and  Burlington  systems  largely  complement  each  other 
in  the  great  manufacturing,  agricultural  and  mhiural  regions  of 
the  greater  northwest.  In  relation  to  the  Great  Northern  and 
Northern  I'licihc,  the  Burlington  is  like  the  point  and  mold- 
boaixl  of  a  plow,  the  beam  and  handles  of  which  are  constituted 
by  the  fonner  aystems.  The  Burlington  connects  Chicago  with 
St  Louis,  Kansas  City,  Omaha.  Denver,  St.  Paul  and  Minneap- 
olis,  and  numerous  smaller  but  important  cities,  which,  taken 
collectively,  represent  the  manufacture  and  sale  of  every  staple 
commodity  and  the  raw  materials  therefor. 
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An  alliance  with  a  system  possessing  the  tactical  and  phys- 
ical advantages  of  the  Burlington  could  not  be  otherwise  than 
a  source  oC  strength  and  profit  to  the  party  making  such  an 
alliance. 

For  many  years  the  Great  Northern  and  Northern  Pacific 
had  been  contemplating  direct  connection  with  Chicago,  The 
usual  alternatives  of  the  construction  of  a  new  line  or  the  lease 
or  purchase  of  an  existing  one,  presented  themselves.  The 
former  would  result  in  unnecessary  duplication  and  waste ;  the 
latter  only  was  deemed  expedient.  The  improved  financial 
condition  of  the  KorLliern  I^avitie  and  Ihu  diesulution  of  the 
voting  tniHt  planned  for  January  1,  lUOl,  made  the  year  1900 
propitious  for  the  execution  of  the  long-oherished  plans  for  an 
eastward  extension.  At  least  five  different  lines  were  within 
the  range  of  possibilitj'.  These  were:  the  Wisconsin  Central; 
Chicago  &  Northwestern ;  Chicago,  Milwaukee  it  St.  Paul ;  Chi- 
cago, Burlington  &  Quincy  ;  and  the  Chicago  Great  Western. 
To  what  extent  each  of  these  great  lines  figured  as  possibili- 
ties in  the  minds  of  the  Great  Northern  and  Northern  Pacific, 
and  the  relative  degrees  of  desirability  which  were  attached  to 
each  by  them,  does  not  appear  in  the  testimony,  although  the 
statement  may  be  positively  made  that  more  than  two  of  these 
railways  were  made  the  subject  of  cori'espondence  and  probably, 
also,  of  tentative  solicitation. 

The  pi-eforences  of  J.  J.  Hill,  and  J.  P.  Morgan,  with  respect 
to  the  particular  line  to  be  acquired  as  an  eastward  extension, 
do  not  appear  to  have  coincided,  when  an  extraneous  factor 
appeared,  which  probably  added  the  force  of  circumstances  to 
Hill's  preference.  It  appeai-s  that  during  the  "fall  of  1900  or 
early  winter  of  1901"  the  Union  Pacific  interests  purchajwd  in 
the  market  some  *8,000,000  or  *(»,000,000  out  of  *1 08,000.000 
or  *100,000.000  of  the  Burlington  stock.  Much  of  the  Burling- 
ton stock  had  been  held  for  many  years  by  people  who  had  in- 
herited it,  and  it  was  found  impossible  to  secure  control  of  the 
property  through  purchases  in  the  oi>en  market.  This  episode  in 
the  stock-market  hastened  the  couipletinn  of  negotiations  which 
probably  had  been  begun  before  that  time.    The  two  Dorthem 
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transcontinental  lines  were  not  inclined  to  permit  a  rival  intereatrj 
to  wrest  from  them  this  much-coveted  property  without  leaving 
a  single  stone  unturned.  The  testimony  does  not  show  a  direct 
causal  connection  between  the  attempt  of  the  Union  Pacific 
interests  to  purchase  the  Burlington  in  die  o[>cn  market  anc 
the  negotiations  of  Hill  for  the  same  property,  although  moi 
than  mere  coincidence  probably  existed.  Negotiations  were 
opened  by  llill  with  the  executive  committee  of  the  board  of 
directors  of  the  Burlington  system  about  Christmas,  1900,  or 
January  1,  1901.  Trior  t-o  this  date  no  negotiations  had  takeuj 
plai;e.  *•  The  actual  negotiations  commenced  about  or  after  thel 
middle  of  January,  1901."  Early  in  March.  1901,  E.  H.  Har- 
riman  antl  Jacob  IT.  Schiff,  .leting  for  ttiumsolves,  or  for  the 
Union  I'aciiiL',  or  for  interests  friendly  to  the  Union  Pacific, 
rcciuested  to  be  allowed  to  join  with  the  Great  Northern  and 
Northeni  Pacific  in  the  purchase  of  the  Burlington.  This  request 
was  refused.  At  tliat  time  the  Union  Pacific  interests  no  longer 
owned  the  eight  or  nine  millions  of  Burlington  stock  which  had 
been  purchased  during  the  preceding  fall  or  winter,  but  they 
now  desired  to  secure  a  half  interest  in  the  final  purchase.  A 
month  later  the  Burlington  sale  was  consummated.  The  two 
northern  roatU  had  made  the  offer  which  the  Burlington  direct- 
ors had  specified  beforehand  as  satlsfactoiy  to  Iltli,  and  nearly 
all  the  Burlington  sharehoWers  accepted  it.  The  Great  North- 
em  and  Northern  Pacific  each  received  one  half  of  the  $108,- 
000,000  of  capital  stock  of  the  Burlington  at  *200  per  share, 
payable  in  joint  collateral  four  per  cent,  long-time  Iwnds  of  the 
two  companies,  for  the  payment  of  which  the  acquired  96.79 
per  cent  of  the  stock  of  the  old  Burlington  Company  was 
pledged  aa  collateral  security.  These  two  companies  had  now 
become  joint  owners  of  all  the  Burlington  stock,  and,  as  such, 
they  had  the  right  thereafter  to  exercise  all  the  rights  and  privi- 
leges of  shareholders,  including  the  right  to  elect  the  l)oard  of 
directors.  The  purchase  of  the  Burlington  stock  by  the  two 
companies  in  equal  parts,  it  was  thought,  would  serve  each  of 
them  as  well  as  if  it  were  the  sole  owti«r  of  such  stock,  while 
such  a  purchase  might  have  been  beyond  the  fmanciol  means  of 
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either  company  by  ilself.  "The  evidence  is  therefore  uncontra- 
dicted and  conclusive  that  the  Great  Northern  and  Northern 
Pacifio  companies  each  purchased  an  equal  nuraher  of  tthores  of 
the  Burlin^fton  stock  as  the  best  means  and  for  the  sole  puqK>8e 
of  i*eachiiig  the  best  markets  for  the  product*  of  the  territoiy 
along  the  Hni^s,  and  of  securing  coniiections  which  would  fur- 
nish the  largest  amount  of  traffic  for  their  respective  roads, 
increase  the  trade  und  iiiterchuuge  of  coraiuoditieii  between  the 
regions  traversed  by  the  Ijuriington  lines  and  their  connections 
and  the  regions  tntversed  or  reached  by  the  (treat  Northern  and 
Northern  I^acitic  lines,  and  by  their  connecting  lines  of  shipping 
on  the  Pacific  Ocean,  and  as  the  best  if  not  the  only  means 
of  furnishing  an  indispensable  supply  of  fuel  for  their  own  use 
and  for  the  inhabitants  of  the  country  traversed  by  their  lines. 
These  connections  and  the  interchange  of  traffic  thereby  secured 
were  deemed  to  be  and  are  indiBpensable  to  the  maintenance  of 
their  buniness,  local  an  well  as  inteit^tate,  and  to  the  develop- 
ment of  the  country  served  by  their  respective  lines,  and  of  like 
advantage  to  the  Burlington  lines  and  the  country  served  by 
them,  and  strengthen  each  company  in  its  competition  with 
European  carriers,  for  the  trade  and  commerce  of  iho  Orient.** 

During  the  very  days  when  the  Uurlington  transaction  was 
being  perfected,  the  men  who  had  been  refused  what  they 
regarded  an  equitable  share  in  that  purchase  elaborated  plans 
which  were  calculated  to  vanquish  their  enemies  and  elevate 
the  Union  Pacific  int*rests  to  a  position  of  supremacy  in  trans- 
continental traffic.  These  stirring  events  led  a  cosmopolitan 
editor  to  invent  a  parable  of  fishes  in  which  the  bass  had 
swallowed  the  minnow,  and  the  pike  swallowed  the  bass.  In 
tliis  instance,  however,  the  bass,  armed  with  retircuicut  fms, 
compelled  the  pike  to  spew  him  out. 

The  total  outfitanding  capital  stork  of  the  Northern  Pacific 
was  111 .55,00 0,(100  of  whitli  *80,000,000  was  common  and  ¥75,- 
000,000  preferred.  During  April  and  early  in  May,  1901,  the 
Tnion  Pacific  interests  acquired  *78,00O,O0O  of  this  stock, — 
♦41,000,000  preferred  and  837,000.000  common  — with  the 
view  of  controlling  the  Northern  Pacific  railway,  with  its  half 
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iQterest  in  the  Burlington  system.  Such  a  movement  appears  to 
have  been  anticipated.  "  It  was  a  common  stoiy  at  one  time." 
ImliviJuaU  representing  the  Great  Northern  and  Northern 
Pacldc  interests,  becoming  apprehensive,  increased  their  hold- 
ings in  the  Northern  Pacific  by  purchofiing  about  $15,000,000 
of  common  stock  in  the  market.  Shurl  selling  of  Northern 
Pacillo  stock  and  tiie  scramble  to  cover,  when  it  was  discovered 
that  only  a  limited  s^ipply  was  to  be  bad.  drove  the  price  of 
Northern  Paci6c  common  stock  up  to  about  $1000  per  share 
This  was  the  climax  oE  a  series  of  events  whirh  culminated  tn 
the  stock -exchange  crisis  of  May  9, 1901.  '■  The  markets  of  the 
world  were  convulsed,  the  equilibrium  of  the  financial  world 
shaken,  and  many  speculative  interests  iu  a  critical  condition." 
On  May  1,  1901,  when  the  so-called  "raid"  upon  Nortbera 
PaciBo  stock  became  known,  J.  J.  Hill  and  his  associates,  who 
had  been  in  possession  of  large  blocks  of  Northern  Pacitic  stock 
from  the  time  of  the  reorganization  of  the  company,  were  hold- 
ing from  *18,000,000  to  1*20,000,000,  par  valuo,  of  common 
stock  ;  and  .1.  P.  Morgan  Jt  Co.  were  holding  some  §7,000.000  or 
$8,000,000.  Together,  May  1,  1901,  these  individuals  Ucked 
the  dramatic  $15,000,000  of  common  stock,  whiub,  when  they 
had  acijuired  it,  gave  them  a  majority  of  some  $3,000,000  par 
value,  of  the  $80,000,000  of  common  stock,  wlien  the  "  show 
down  of  hand.s  "  occurred  after  May  9.  Although  the  Union 
Pacific  interests  represented  by  E.  IT.  Ilarriman  and  Winslow 
S.  Pearce,  as  trustees  for  the  Oregon  Short  Line,  held  a  niajority 
of  91,000,000  of  the  total  aiuouiit  of  stock,  their  majority  lay  in 
the  preferred  shares  which  could  be  i-ettred  on  any  1st  of  Jan- 
uary prior  to  1917,  —  that  is,  before  the  present  owuere  could 
get  an  opportunity  of  exercising  the  authority  which  was  as- 
sumed to  reside  in  them,  and  which  would  give  them  the  coveted 
control.  This  is  why  the  ])ike  did  not  swallow  tho  bass.  To  the 
country  at  large  and  to  Wall  Street  these  events  appeared  like 
a  duel  between  giants,  but  one  who  appears  to  have  been  a 
leading  participant  in  tlie  duel,  on  the  losing  side,  asserted  that 
he  never  was  in  a  contest,  nor  did  he  and  his  associates  lose 
money. 
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According  to  the  by-laws  of  the  Northern  Pacific  Company, 
the  aniiuftl  clfiction  of  its  hoard  of  directors  by  the  stockholders 
occurs  in  October,  and  under  the  distribution  of  stock  existing 
after  May  ft,  1901,  the  t'nion  Pacific  interests  could  have  con- 
trolled this  election,  and  thus  prevented  the  retirement  of  the 
preferred  stock  oa  January  1,  1902,  which  would  legislate  them 
out  of  control.  Both  the  preferred  aud  the  comuion  stock  could 
vote  under  tlm  condilioits  existing  on  May  %  1901.  A  post- 
ponement  of  tlie  annual  meeting  from  October  till  after  Janu- 
ary 1,  1902,  was  fretiuently  thought  of  and  advised  by  counsch 
It  could  have  I>Bcn  done.  This  potential  power  of  retiring  the 
Northern  Pacific  preferred  stock  l»efore  the  same  could  be  voted, 
residing  in  the  Northern  Pacific  Hoard  of  Directors,  appears  to 
have  generated  a  conciliatory  attitude  on  the  part  of  the  repre- 
sentatives of  I'nion  Pacific  interests,  and  negotiations  for  the 
purchase  ol  such  shnres  were  successfully  carried  through  by 
J.  P.  Morgan  &  Co.  Direct  testimony  admitting  this  causal 
connection  does  not  exist',  but  the  admitted  facte  make  it  appear 
highly  probable.  To  be  8ure»  the  retirement  of  the  preferred 
stock  had  been  thought  of  long  before,  and  the  right  to  do  so 
on  any  1st  of  January  between  1896  and  1917  was  expressly 
reserved;  yet  up  to  lOOlj  when  this  plan  was  finally  consum- 
mated, no  plan  luid  been  devised  for  the  retirement  of  that  stock. 
The  interested  parties  agreed  not  to  wait  until  October,  but  to 
act  at  once,  in  order  to  establish  permanent  peace  and  "  to  show 
that  there  was  no  hostility."  The  detailed  movenients  follow- 
ing the  Otli  at  May  (lo  not  appear  clearly  from  the  evidence, 
but  the  results  of  what  took  place  are  indicated  in  the  bulle- 
tin  published  on  June  1st.  "  It  is  ofBcially  announced  that  an 
understanding  has  been  reached  between  the  Noitheru  Puuiiiu 
and  tlie  Union  Pacific  interests,  -under  which  the  composition 
of  the  Northern  Pactiic  board  will  be  left  in  the  hands  of  J.  P. 
Morgan,  ('ertain  names  have  alrcad3'  been  suggested,  not  now 
to  be  made  public,  which  will  especially  be  recognixed  as  repre- 
sentative of  the  common  interests.  It  is  asserted  that  com^ileto 
and  permanent  harmony  will  result  under  the  plan  adopted 
between  all  interests  involved."    This  "understanding"   had 
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been  incorporated  in  the  Arbitration  Agreement  of  May  81, 
1901,  whicli  the  bulletin  just  quoted  autiuuDced  to  tbe  public, 
and  wliich  gave  "every  important  interest  its  representative." 
lu  it  the  *•  vitality  aiid  vigor  of  the  peace  policy  established 
belwueu  the  raitroaUs  "  found  defuiite  expression.  It  showed 
**  that  they  were  acting  under  what  we  know  as  a  community 
of  jnt^^rest  principle,  and  that  we  were  not  going  to  have  that 
battle  in  Wall  Street.  There  was  not  going  to  b«  people  staiid- 
ing  up  there  fighting  each  other."  Had  this  battle  in  Wall 
Sti-eet  l>een  fought  lo  the  last  ditch  and  the  Union  Pacific 
interests  triumphed,  the  measure  of  tlio  injury  done  to  the  (irent 
Northern  and  Northern  Pacific  would  have  been  destruction,  in 
the  judgment  of  tliose  who  are  responsible  for  the  administra- 
tion of  these  properties, — deatructioii  in  tbe  sense  that  the 
properties  would  have  been  incapacitated  from  doing  what  it 
was  intended  they  sliould  do  and  what  they  were  quite  able  to 
do  in  building  up  a  great  interstate  and  Oriental  tratlic,  unless 
they  had  all  gone  into  a  single  combination.  "  With  the  North- 
ern Pacific  as  a  half  owner  in  the  shares  of  the  Builingtou 
and  responsibility  for  one  half  of  the  purchase  price  of  these 
shares,  the  transfers  of  the  shares  of  the  Northern  Pacific  or  the 
control  of  tlie  Northern  Pacific  to  an  interest  that  was  adverec  or 
an  interest  that  had  groater  investments  in  other  directions,  the 
control  being  in  the  hands  of  companies  whose  interests  would 
be  injiired  by  the  growth  and  development  of  this  country 
would,  of  course,  put  the  Great  Northern  in  a  position  where  it 
would  be  almost  helpless,  beca\uie  we  would  be.  as  it  were,  fenced 
out  of  the  territory  south  whicli  produces  the  tonnage  we  want 
to  take  west  and  which  consumes  the  tonnage  we  want  to  bring 
east,  and  the  CJreat  Northern  would  l>e  in  a  position  where  it 
would  have  to  make  a  hard  fight  —  either  survive  or  perish,  or 
else  sell  out  to  the  other  interests.  The  latter  would  be  the 
most  businesslike  proceeding."  With  the  view  of  preventing 
the  possibility  of  future  "raids"  upon  the  Great  Northern  and 
Northern  Pacific  stock  and  of  fortifying  these  two  roads  and 
their  connections  in  their  competitive  struggle  with  "the  Suez 
Canal  and  the  high  seas  and  the  entire  world,"  the  idea  of  & 
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permanont  holding  company  was  mvented.  It  haa  been  persist- 
ently denied  tlmt  the  dtsire  to  restrain  coinpetitiou  aniuug  tlie 
constituent  conipaiiiea  had  anytliing  to  do  witli  thu  organization 
o(  the  Northern  Secmities  Company.  •  •  • 

The  orgunizutiun  of  u  holding  company  having  been  deter- 
niiiiud,  it  was  necessary  to  decide  upon  the  form  and  contents 
of  a  charter,  or  articles  of  incor]>oration,  and  the  state  in  which 
tlie  incorporation  Hhould  take*  place.  The  gont'ral  nature  of  the 
contents  of  such  a  charter  liad  been  discussed  practically  as  long 
as  the  idea  of  a  holding  company  hud  been  en*^ertaiued  by  the 
men  interested  in  the  matter;  namely,  for  sometliing  like  seven 
or  eight  years.  The  specific  nature  of  such  a  charter  for  this 
particular  company  was  cot  made  the  object  of  study  until  after 
the  Arbitration  Agreement  of  May  31,  1901.  About  this  time 
several  men  began  an  examination  of  the  laws  of  a  numlior  of 
states  for  the  purpose  of  discovering  a  suitable  charter  and  of 
deciding  upon  the  state  in  which  tlie  company  should  be  in- 
corporated. The  decision  with  reference  to  the  place  of  incor- 
poratinn  wafi  not  made  until  a  few  days  before  the  company 
wiw  actually  incorporated.  The  general  aim  in  searching  for  a 
charter  and  a  state  "  waa  to  have  beyond  any  question  the  power 
to  purchase,  own  and  bold  and  dispose  of  corporate  securities 
on  a  large  scale."  Between  June  and  October  several  different 
sketches  of  articles  of  incorporation  were  made  and  submitted 
to  seven  or  eight  men.  These  men  were  scattered  so  that  no 
formal  meeting  for  the  consideration  of  the  articles  was  ever 
held.  The  sketch  referred  to  left  blank  the  name  of  the  corpo- 
raiioii,  the  name  of  the  state  in  which  it  was  to  bo  incorporated, 
and  tlie  amount  of  the  capital  stock.  "  There  was  practically  no 
change  in  the  sulistnnce  of  it  from  the  beginning."  Among  the 
earliest  efforta  was  a  search  for  a  special  charter  grant€<l  by  the 
territory  of  Minnesota  prior  to  the  adoption  of  the  constitution 
of  1858.  "  A  large  number  of  special  charters  that  were  passed 
■when  Minnesota  was  a  territorj*  have  been  very  nmch  sought 
after  and  extensively  used  by  railroads  that  have  since  been 
built,  by  flnaitcial  institutions  of  various  kinds  and  business  cor- 
porations."   The  old  eaactjneats  were  glanced  through  with  a 
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riew  of  seeing  if  there  wus  anything  that  would  meet  the  desires 
and  purposes  of  the  contemplated  organization,  because  **  under 
our  constitution  all  cbarteni  antedating  Ibe  admission  of  the 
state  into  the  union  becaine  tixcd  legislative  contracts.*'  Such 
a  special,  territoriid  charter  could,  however,  not  be  found  ;  nor 
could  a  later  charter  suitable  for  the  occasion  be  discovered. 
Hence,  recourse  was  had  to  the  general  incorporatioa  laws  of 
Minnesota,  New  York,  N'ew  Jersey,  and  probably  also  of  West 
Virginia.  The  Minnesota  statutes  were  regarded  as  too  **new 
in  that  class  of  corporations.  There  are  no  large  business  corpo- 
rations incorporated  under  the  laws  of  the  state  of  Minnesota; 
she  never  has  had  any.  There  baa  beeu  no  occasion  to  put 
powers  that  are  given  by  her  general  statutes  to  such  organiza- 
tions under  judicial  question."  Furthermore,  her  own  citizens, 
it  was  asserted,  go  to  other  states  for  the  incorporation  of  enter- 
prises of  any  magnitude.  Whether  West  Vi^inia  was  any  more 
than  mentioned  in  thiscoiiuectiou  does  not  appear.  As  between 
the  statutes  of  New  York  and  New  Jersey,  the  choice  fell  upon 
the  latter  because  they  had  been  m  force  a  good  many  years 
and  were  regarded  as  "  thoroughly  well  settled."  Those  of  New 
York,  on  the  otlier  band,  while  thoy  were  quite  similar  to  those 
of  New  Jersey,  and  "  had  evidently  been  paased  with  a  \'iew  of 
enlarging  her  legislation  to  put  it  on  a  parity  with  New  Jersey," 
were  of  very  recent  origin,  and  had  not  been  construed  by  the 
courts.  In  Uiis  connection,  reference  may  be  maile  to  a  pamphlet 
entitled  '^Advantages  of  the  General  Corporation  Act  of  New 
Jersey,"  published  without  reference  to  the  Securities  Companj, 
in  which  the^anthor  of  it  points  out  that  since  1846  the  policy 
of  New  Jei-scy  towards  capital  has  been  that  of  "lilwraliiy." 
The  changes  intit>duced  in  the  law  since  then  have  rasule  it 
♦'simpler,  more  lilxn-al  imd  less  burtlensome."  Since  1896,  when 
the  law  nils  again  revised  and  codified,  its  salient  features  have 
been  simplicity  of  oi-ganizatinn  and  management,  freedom  from 
undue  pnhlieity  in  the  private  afifairs  of  the  company,  and 
facility  of  dissolution. 

The  charter,  which  was  finally  taken  out  in  the  state  of  New 
Jereey,  is  in  many  respects  similar  to  the  charters  of  other  great 
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coqioralionfl.  It  him  ninny  jioiiiU  in  common  with  thr  ehnrteri} 
of  the  United  States  Steel  Corporation,  and  the  Standard  Oil 
Compau}',  except  tliat  tlie  Northurn  Securities  charter  does  not 
grant  the  omnibus  powers  conferred  by  the  others.  The  Stimd- 
ard  Oil  Company  and  the  United  States  Steel  Corporation  can 
engage  in  practically  every  conceivable  kind  of  enterprise,  while 
the  Northern  Securities  charter  limits  the  company  to  tlio  acqui- 
flition  of  Valuable  paper  held  by  domestic  and  foreign  corpora- 
tions, exercising  the  rights  of  property  over  the  same,  aiding 
corpotatioiis  whose  paper  is  thus  lield,  aiid  acquiring  and  holding 
the  iiecessiiiy  real  and  personal  property.  The  amount  of  the  cap- 
ital stock  with  which  the  corporation  began  buaineas  was  thirty 
thousand  doUai-s,  while  the  total  authorized  capital  stock  of  the 
corporation  is  four  hundred  njillion  dollarii.  The  customary 
officers  and  committees  are  provided  for  and  the  usual  powers 
conferred  upon  them.  A  board  of  fifteen  directors  was  elected, 
six  of  whom  represeuted  Northern  Pacific  interests:  four,  the 
Great  Northern,  not  counting  the  president;  three,  the  Union 
Pacific;  and  t<nro,  unclassified.  The  composiltoii  of  the  board 
on  the  community  of  interest  plan  was  one  of  the  points  of 
attack  subsequently  puraued  by  the  state  and  federal  authori- 
ties. Such  an  arrangement  had  numerous  precedents,  however. 
Cliauncey  M.  Depew  is  an  oflicer  or  director  of  fifty-six  trans- 
portation companies;  W.  K.  Ynndcrbilt  of  fifty-one ;  (reo.  J. 
Gould  of  thirty-five  ;  E.  V.  Rossiter  of  thirty-one  ;  E.  H.  Har- 
riinan  of  twenty-eight ;  Charles  F.  Cox  of  twenty-seven ;  D.  S. 
Lamont  of  twenty-four;  J.  P.  Morgan  of  twenty-three,  and  so 
on  through  a  list  of  more  than  a  liundred  names. 

Mucli  testimony  was  elicited  with  respect  to  the  capitaliza- 
tion and  the  ratio  at  which  the  Nortliem  Pacific  and  Great 
Northern  shares  were  exchanged  for  Northern  Securities  stock. 
It  seems  that  tlie  capitalization  of  $400,000,000  was  fixed  at 
tliat  figure  in  order  to  cover  approximately  the  combined  capi- 
tal stock  of  the  Nortliem  Pacific  and  Great  Northern  at  an 
agreed  price  apparently  based  upon  earning  capacity.  The  par 
value  of  the  outstanding  capital  st^wk  of  the  Great  Northern 
was  *123,880,400  and  that  of  the  Northern  Pacific  amounted 
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to  $155,000,000.  The  Northern  Sccuritiea  Company  purchftsed 
-about  seventy-flix  per  cent  of  the  former  and  ninety-six  per 
cent  of  the  latter,  on  the  basis  of  6115  per  sliarc  of  ®100  of 
Northern  Pacific  and  tflSO  per  share  of  ^100  of  the  Great 
Iforkbern.  The  2)urchuse  of  the  stock  of  the  two  mtLwuy  com- 
panies by  means  of  the  shares  of  the  Securities  Conipuny  was 
effected  by  luid  through  the  stocktiohlei^  as  such.  An  offer  to 
make  the  purchase  was  conveyed  to  tlie  Great  Northern  stock- 
holdere  in  a  circular  letter.  This  circular  called  forth  numer- 
ous inquiries,  in  response  to  which  President  Hill  sent  out  a 
letter  setting  forth  the  pur|>oses  of  the  com|>any  and  suggest' 
ing  that  "  the  offer  of  the  Securities  Company  is  one  that  Oreatj 
Northern  shareholders  can  accept  with  profit  and  advantage  to 
thetuselves."  It  was  the  expressed  wish  of  the  leading  stock- 
huLders  of  the  Great  Northern  that  all  of  them  should  be  dealt 
M-ith  on  H  ba*is  of  absolute  equality,  irrespective  of  the  amount 
nf  their  holdings.  This  appears  to  have  been  done.  In  case  of 
the  Northern  Pacific  no  circular  letter  ap[>ear8  to  have  lieen  sent 
out  to  stockholdera ;  nor  were  the  same  rules  of  equality  applied 
to  them,  fur  tlie  Uition  Piu^^ilio  interests  received  a  cash  premium 
of  $8,915,629  in  the  exchange  of  their  Northern  Pauific  hold- 
ings on  the  agreed  basis  for  S82,492.871  par  value  of  the 
Northern  Securities  stock.  It  also  Beems  that  ihe  promoters  of 
the  Northern  Sccnritiea  Company  had  an  understanding  with 
the  holders  of  at  least  a  majority  of  the  common  stock  of  the 
Northern  Pacific  Railway  Company  that  they  would  exchange 
that  stock  for  the  stock  of  the  Northern  Securities  Comjiauy  as 
Boon  OS  organized  ;  and  also  an  agreement  that  the  preferred 
stock  of  the  Northern  Pacific  should  be  retired  on  the  tirst  day 

of  January  foUon'ing.i 

Balthasak  H.  Mrvbb 


>  Pcmctlcally  tli«  full  iczt  of  tbn  dwUion  nt  Ote  Unlliit  Stau-a  Supnmo  Cottrt, 
declaring  the  Nartbero  SccurltJea  Cotnpaay  illegal,  is  retirintvd  in  our  Tnistt, 
Poiilii,  fin<l  CoqwraUuiut,  pii.  ^£;-W2.  Tbe  cvr}tor»Uoa  k  now  In  prureis  o( 
diuoluUoo .  —  En. 
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THK   INTKUSTATK   COMMKRCK  ACT  AS 
AMENDED   IK   ia06  ' 


ANALYSIS  and  criticism  of  the  Interstate  Commerce  Act 
as  recently  amended,  which  is  the  purpose  of  this  article, 
niay  properly  be  intraduced  by  a  sketch  of  iu  legislative  career. 
Although  the  reports  of  the  Inteiitlale  Commerce  Commission 
have  almost  from  the  beginning  contained  ul^nt  recommenda- 
tions for  ameadmcnt  and  modltication  of  the  statute,  no  signifi- 
cant  change  has  Iteon  effected  since  its  enactment,  with  the 
exueption  of  the  Elkins  Act  of  1903,  whicli  may  Iw  regarded  as 
an  amendment  of  the  law.  Credit  for  nmkiiig  rute  regulation 
an  immetliately  practical  legislative  problem  is  due  to  Presi- 
dent Roosevelt,  who  in  his  annual  message  of  lifO-1  recommended 
legislation  vesting  power  in  the  ('ommission  to  prescribe  rates 
upon  complaint  and  after  full  hearing,  such  rates  to  be  efTccttve 
until  reversed  by  a  court  of  review. 

The  House  of  Representatives  proceeded  at  once  to  the  con- 
sideration of  the  problem,  and  on  February  9, 190o,  passed  the 
Esch-Townsend  bill  by  the  extraordinary  vote  of  3*26  to  17. 
The  railroads,  thoroughly  alarmed,  prevailed  upon  the  Senate 
to  postpone  considerution  of  the  subject  for  a  year,  in  order  to 
give  them  time  tn  present  their  case,  and  in  accordance  with  this 
rcf|ue8t  the  Senate  on  February  24  othiptcd  a  reHolutiun  instrucb- 
ing  the  Senate}  Committee  on  Interstate  Commerce  to  sit  during 
the  recess  of  Congress  for  the  pur[>ose  of  taking  testimony  and 
considering  plans  for  railroad  rate  regulation.  This  committee 
held  sessions  lasting  until  May  23,  in  which  railroad  representa- 
tives, shippers,  government  ofticiols,  and  studenta  of  the  question 

I  Froin  Uie  Quarttrtif  Jaumal  u/  Eetmomb^  V<>).  XXI,  IDOO,  pp.  SS..61. 
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lie  heard.    Tliei 


with 


were  given  an  opportiimty  to  lie  heard.  Iheir  report, 
peadices,  in  five  volumes,  together  with  the  Digest,^  prepared 
by  Messrs.  Adams  and  Xewcomb,  is  the  most  valuable  source  of 
material  in  existence  on  the  present  problem  of  raili-osd  control 
in  the  United  States.  Uut  the  railroads  did  not  confine  thonv 
selres  to  testimony  before  this  body.  They  carried  on  an  ediica^ 
ttonal  campaign  such  as  has  been  rarely  witnessed  in  this  coun- 
try, organizing  publicity  burcauis  in  charge  of  expert  students 
of  the  railroad  question,  and  flooding  the  country'  with  litera- 
ture in  support  of  the  rnili'oad  [msilion.  In  spite  of  iUI  their 
efforts  popular  sentiment,  in  favor  of  endowing  the  Commiiision 
with  greater  powers  grew  steadily,  and  was  strengthened  by  the 
revelations  in  the  summer  of  1905  of  abuses  in  couDeclion.  with 
private-car  lines,  Jby  disclosures  of  discriminations  in  favor  of 
the  Standard  Oil  Coiiipaoy,  and  by  the  publication  of  the  facts 
in  the  Santa  V6  rebate  case,"  which  involved  indirectly  a  mem- 
ber of  the  President's  cabinet 

As  m-as  to  be  expected,  the  President  re-newed  his  recommen- 
datioDs  fur  rate  regulation  in  his  message  of  Ht05.  but  in  sUglitly 
modified  form.  On  February  8,  I'JOti,  the  Hepburn  bill,  which 
contained  many  features  of  the  Ksch-TownscDd  bill  of  tlie  pre- 
Tiotis  session,  passed  the  House  by  a  vote  of  346  to  7.  A  majot^ 
ityof  the  Senate  Committee  on  Interstate  Commerce  voted  on 
February  23  to  report  the  bill  unamended  to  the  Senate.  But 
the  conservatives  of  the  committee,  who  were  opposed  to  legis- 
lation 80  radical,  succeeded,  with  the  purpose  of  discrediting  the 
measure,  in  having  it  put  in  charge  of  Sunator  Tillman,  a  Demo- 
crat and  one  of  the  President's  bitterest  opponents.  The  bill 
was,  consequently,  put  into  its  final  shape  on  the  tloor  of  the 
Senate,  and  this  method  of  procedure  brought  forth  as  brilliant 
and  able  a  debate  na  the  Senate  has  known  for  manv  years. 
Party  lines  were  never  drawn.    The  radical  Republicans  com- 

I  HurlBgi  before  tbe  Committee  oo  tnt£niUt«  Commerce,  Senate  of  tlie 
United  SUitM,  WiLilifiigton,  IWhi.    Hereafter  rlu>d  dji  8enii(e  ComnilltM  Repon. 

'  Dlet-Dt  of  the  ll(.>Ann£B  before  the  Commillj^  on  IiiU>rataLo  Comiuvrce, 
SeiutaofitieCiiIted  Stales.  Compiled  by  IleDry  C.  Adamft  and  H.  T.  Newoomb, 
December  10,  loos.    Ueraftfter  deed  u  Digeat. 

■  Intentate  Comintrce  Couiminioa  KeportA,  No.  it),  p.  47S. 
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binftd  with  a  majority  of  the  Deraocrfl,t«  against  the  great  body 
of  conservative  Itejjublicatm,  and  every  step  in  the  framing  of 
the  measure  was  stubbornly  contested.  Extensively  atuendud, 
the  bill  passed  the  Senate  with  but  three  disseuling  votes,'  on 
May  18.  A  week  later  the  Huuse  disagi-eed  to  all  amendments 
and  sent  the  bill  to  conference.  The  report  of  tlie  conference 
committee  made  on  June  2  proved  unsatisfactory,  and  was  re- 
jected by  both  Ijodies.  A  second  conference  report  met  tlie  same 
fate,  and  it  was  not  until  .Tune  28  tliat  the  measure  finally 
emerged  in  an  acceptable  form.  It  was  passed  and  signed  the 
following  day,  and  by  joint  resolution  became  effective  on  Au- 
gust 28.  The  final  controversies,  which  thus  took  so  long  to 
compose,  were  concerned,  largely  with  pipe  liuee>  passes,  sleep- 
ing-car and  express  companies,  and  the  trauBportatiOD  by  rail- 
roads  of  products  owned  by  them. 

In  its  final  stages  the  measure  was  powerfully  aided  by  fi 
somewhat  extraonlinary  scric-s  of  events,  which  exerted  a  very 
appai-ent  innuence  upon  the  Upper  House  of  Congress.  These 
events  included  an  anthracite  coal  strike,,  a  report  by  the  Com- 
missioner of  Corporations  on  llio  Transportation  of  Petroleum,* 
accompanied  by  a  presidential  mea«age  which  called  attention 
to  extensive  violations  of  the  Interstate  Commerce  law,  and  an 
investigation  by  the  Interstate  Commerce  Commission  of  the 
Pennsylvania  Itailniad  in  its  relations  with  the  coal  companies, 
which  revealetl  a  disci-editable  and  wholly  unsuspected  condition 
of  affairs,  assutiiud  by  the  public  to  bo  merely  symptomatic  of 
conditions  auiung  oil  roads  siniihirly  situutvd.  All  these,  added 
to  the  revelations  of  the  insurance  Investigation  last  fall,  and 
the  more  recent  disclosure  of  deplorable  conditions  in  the  jMick- 
ing  industry,  created  so  thorough  a  suspicion  of  corporate  activity 
in  general  as  to  make  the  movement  for  more  vigorous  r^ntrol 
of  our  transportation  agencies  irresistible. 

A  comparison  of  the  measure  which  became  a  law  with  the 
Hepburn  bill  as  it  passed  the  House  reveals  the  fact  that,  in  the 

»  Senfttot*  ForakCT,  Mcwkbii.  And  Pettui. 

3  Rpport  of  the  Ooinsii)Hloni<r  of  rorporstioan  on  ttio  Tmtsportatlon  of 
PeixvleuiD,  May  i,  ICOO.    Wasliliigtoa,  G«v?nitnvnt  Printing  Oflicp. 
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face  of  determined  opposition,  the  cotinttj  has  Becured  a  mot^ 
more  radical  ttt-utule  than  the  President  or  his  supporters  in  the 
House  had  any  reason  to  expect.  This  uieasure  it  is  now  oar 
task  to  analjT*  briefly. 

The  new  law  widens  materially  the  scope  of  the  Comtoission's 
autliority,  and  includes  agencies  of  transportation  that  have 
heretofore  been  free  from  governmental  control.  The  term 
"common  canier,"  as  used  la  the  ac^  now  includes  express 
compaaies,  sleeping-car  companies,  and  persons  or  corporations 
engaged  in  thu  traiuportatiou  by  pipi;  lines  of  oil  or  other  com- 
modity except  water  or  gas.  Express  eonipunies  liave  long  been 
held  to  be  common  carriere  in  law,'  but  they  bare  been  exempt 
heretofore  from  any  attempt  at  control.  In  the  6r8t  year  of  its  ex- 
istence tlie  Commiiuiion  decided  tliat  the  law  was  not  sufBcicntly 
clear  to  warrant  it  in  taking  jurisdiction  of  any  such  compa- 
nies except  those  conducted  by  the  railroads  as  a  part  of  their 
business.  Consequently,  it  declined  to  exercise  any  authority 
over  express  companies  at  all.  As  a  i-esult,  express  companies 
have  published  no  rates  or  tralBc  statistics  and  no  financial 
reports.  So  far  has  tliis  policy  of  secrecy  been  carried  tbat^  in 
the  case  of  one  company,  it  has  recently  caused  a  revolt  among 
minority  stockholders,  'lliese  great  corporations  now  become 
subject  to  all  the  prnvisionsof  the  act,  as  a  rcsidt  of  which  their 
rates  will  be  regulated  and  publisbcrl,  Uieir  litiam-lal  condition 
revealed,  and,  in  the  discretion  of  tbe  Commission,  their  account- 
ing systems  prescribed.  It  remains  to  be  seen,  when  these  facts 
have  been  placed  Iwfore  the  public,  whether  the  claim  hy  tbe 
exprcJiH  companies  of  a  freedom  from  the  practices  of  discrimina- 
Uon  and  undue  preference  will  be  sustained.  Certain  it  is  that 
complaints  of  excessive  charges,  so  constantly  made,  will  be  pre- 
sented for  adjudicatioi]. 

Sleeping-car  companies  insist  that  they  are  not  common 
carriers,  but  merely  equipment  companies  engaged  in  building 
and  renting  cars  and  in  providing  a  special  facility,  and  that 
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tbey  sliDuld  nut  be  hulU  tu  be  common  carriera  fur  tlje  purpoBes 
of  thifi  acL.  Many  courU  sustain  tiieir  legal  coiitvntlou.  It  is  a 
question  of  little  importance,  however,  as  they  will  be  reached 
under  the  defiiiitiou  of  *'  transportation,"  which  will  bo  noted 
presently. 

The  monopoly  in  oil  built  up  by  the  Staudanl  Oil  Companj 
has  been  greiitly  aidcnl  by  its  pipe  lines,  which  have  given  it  a 
diutatoritil  power  over  railroad  rates.  The  timely  appearance  of 
Commissioner  GarSeld's  report  on  the  transportation  of  pcti-o- 
lenm  revealed  a  wholly  unsuspected  relationship  between  this 
corporation  and  the  railroads,  in  which  rebates  aud  discrimi- 
nations on  an  extensive  scale  were  being  granted,  and  led 
directly  to  the  inclusion  of  pi[>e  lines  as  common  carriers  under 
Uio  act.  This  makes  possible  the  publication  of  rales  open  to 
all  ship(>ei's  and  their  regulation.  But  the  practical  situation 
'  is  in  the  control  of  the  Standard  Oil  Company,  aiul  it  is  very 
doubtful  whether  independent  refincra  will  giun  much  advantage 
from  the  clause  without  additional  legislstion.  Wliilo  many 
insist  th'-it  the  provision  is  unconstitutional,  the  fact  that  pipe 
lines  have,  in  some  cases,  enjoyed  the  right  of  eminent  domain, 
would  give  ground  for  anticipating  a  decision  of  the  Supreme 
Court  in  support  of  the  statute. 

The  act  extends  the  meaning  of  the  word  "railroad"  to  in- 
clude switches,  spurs,  tracks,  aud  terminal  facilities  of  every 
kind,  and  all  freight  depots,  yards,  and  grounds.  "  Transpor- 
tation," which,  in  its  indefinite  form  under  the  old  law,  included 
"all  instrumentalities  of  shipment  or  carriage,"  now  includes 
cars  and  all  other  vehicles,  and  all  instrumentalities  of  shipment 
or  carriage  irrespective  of  ownership  or  contract,  and  all  services 
in  connection  with  the  receipt,  delivery,  elevation,  transfer,  ven- 
tilation, refrigeration,  storsge,  and  handling  of  property  trans- 
.port^d.    Everj-  carrier  is  obliged  to  provide  such  facilities  U|ion 

iBonable  request,  and  to  establish  reasonable  rates  applicable 
thereto. 

Rfhaten  and  clitcriminatione.  The  Elkins  Act  of  in03,  pro- 
hibiting departures  fn>m  the  published  rate,  has  doubtless  done 
away  with  many  of  the  common  forms  of  rebating.    Most  of  the 
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^tnesses  before  the  Senate  Comnittee  were  of  the  optnioQ  that 
rebates  had  either  wboUjr  ceased  or  irere  much  leas  frequent 
thao  formerly.  This  was  also,  for  a  time,  the  opinion  of  the 
CommisftioD ;  but  in  iu  h»t  pobUabed  report,  that  for  1905,  it 
finds  itself  compelled  to  admit  that  the  giving  of  rebates  has 
been  resumed.  Whaterer  may  be  the  situation  as  to  the  simple 
rebate,  there  is  no  question  that  new  and  elaborate  devices  have 
been  employed  on  a  large  scale  for  the  pnrpofte  of  evading  tlie 
statute.  Among  these  the  most  important  are  the  private  car 
and  the  industrial  railroad-  Tbe  practical  monopolizution  of 
refrigerator  equipment  by  one  corporation,  and  the  identity  of 
car  owner  and  shipper,  are  responsible  for  the  evils,  and  the 
testiiuoiir  before  tbe  Senate  Committee  is  filled  with  allegations 
of  exorbitant  rates  for  refrigeration,  idng,  and  special  forms  of 
packing,  and  with  the  difficulties  that  shippers  encounter  in  the 
settlement  of  damage  claims  becaose  of  the  divided  responsi- 
bility of  railroad  and  car  owner.  Carriers  have  refused  to  pub- 
lish refrigeration  charges,  contending  in  reply  to  the  demands 
of  the  Commission  that  icing  and  similar  services  are  of  a  pri- 
vate nature,  and  are  not  under  its  cuntroL  Among  the  remedies 
suggested  in  the  testimony  were  the  provision  of  all  special 
equipment  by  the  railroads  individually,  the  separation  of  car 
owner  and  shipper  by  the  formation  of  an  equipment  company, 
controlled  by  the  railroads,  that  should  take  over  all  private 
oars,  and  the  extension  of  the  jurisdictiun  of  the  Commission 
to  include  the  private-car  businetss.  llie  lust  suggestion  is  the 
one  adopted  in  the  new  law,  wbich  gives  the  Commission 
authority  over  all  services  pjcrformed  by  private-car  lines,  and 
expressly  requires  tbe  publication  separately  of  all  terminal, 
stoi-age,  and  icing  charges,  or  those  for  any  other  facilities  or 
privileges  granted.  The  complaint  of  divided  responsibility 
betweuu  railmad  and  car  owner  has  been  met  by  holding  the 
railroad  responsible  for  the  provision  of  such  special  equipment 
upon  reasonable  request. 

The  terminal  railmad,  varionsly  known  as  the  "tap  line,"  or 
industrial  railroad,  has  l«en.  in  tbe  judgment  of  the  Commission, 
one  of  the  most  dangerous  and  efiective  means  of  evading  the 
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law.  Such  a  road  built  by  an  industry  to  connect  with  the  main 
line,  instead  of  socuriiig  from  tlie  road  to  wbich  it  delivers  its 
freight  merely  a  rvasouable  switching  charge,  olftaiutt  an  uiidue 
proportion  of  a  through  rate  wliich  uuiouutji  tu  a  rebate.  The 
new  law  extends  the  jurisdiction  of  the  Commission  over  such 
connecting  lines,  and  gives  it  power  to  determine  a  proper 
switching  ctiarg©  or  a  proper  proportion,  of  a  tlirough  rate. 
With  the  purpose  of  reuioving  still  further  the  danger  of  dis- 
crimination in  tlie  manipulation  of  tliese  spur  tracks,  a  clause 
haa  been  introduced  requiring  a  railroad,  upon  application  of  a 
branch  line  or  shipper,  to  construct  and  operate  upon  reasonable 
terms  a  switch  connection,  where  such  connection  is  reaaooably 
practicable  and  where  business  warranta  it,  and  to  furnish  with' 
out  discrimination  cars  for  the  movement  of  traffic.  The  Com- 
mission is  given  authority  to  make  this  provision  effective  by 
the  issuance  of  on  order  which  is  enforceable  in  the  same  uiannor 
as  are  ita  other  orders. 

Another  serious  and  elusive  form  of  discrimination  has  been 
practiced  witli  special  success  by  the  coal  roods.  By  virtue  of 
being  owners  of  coal  mines  luu)  tran8|>orter3  of  their  own  prod- 
uct, as  well  as  that  of  independent  operators,  they  have  been 
enabled  so  to  manipulate  their  books  that  it  has  been  impossible 
for  cither  the  Commission  or  the  courts  to  deride  whether  the 
advantage  which  they  enjoyed  over  independent  shippers  should 
be  regarded  as  a  discrimination  granted  to  themselves  as  carriers 
or  a  loss  suffered  by  them  as  producers.  The  extraordinary 
situation  revealed  in  the  affairs  of  the  Pennsylvania  Railroad 
by  the  investigation  of  the  Interstate  Commerce  Commission 
while  the  rate  bill  was  under  discussion  in  the  Senate,  combiued 
witli  the  sentiment  fostered  by  long-continued  troubles  in  the 
coal  fields,  resulted  iu  the  incorporation  of  a  radical  clause, 
which  provides  that  after  May  1,  11*08,  no  railroad  will  be 
allowed  to  transport  in  interstate  commerce  any  commodity, 
other  than  timber  or  ita  manufactured  producta,  produced  by  it 
or  under  its  authority,  or  which  it  may  own  in  whole  or  in  part, 
or  in  which  it  may  have  any  interest  direct  or  indirect,  except 
aucb  as  may  be  necessary  and  is  intended  for  its  vat  a9  a  common 
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carrier,!  Many  have  vigorously  contended  that  this  clanso  will 
not  bear  the  test  of  coiistitutinnality,  ttmt  a  railroad  in  its  func- 
tion as  common  carrier  may  serve  itself  quitf  us  properly  as  it 
may  serve  the  public,  and  tliat  this  deprives  the  nilroud  as 
shipper  of  due  process  of  law.  If  the  clause  is  sustained,  it  will 
greatly  simplify  the  enforeoment  of  the  whole  act;  for  the  dual 
nature  of  toads  as  cvricrs  imd  shippers  has  niade  confusion  of 
aceounting  and  discriniination  in  favor  of  their  own  products 
easy,  and  violations  of  law  difficult  to  establish.  It  will  compel 
coal  ruads  to  divest  themselves  absolutely  of  ;ill  their  coal  prop- 
erties, and  will  not  perunt  them  to  evade  the  law  by  the  cix-atiou 
of  holdin}^  L-umpauies  with  merely  nominal  transfer  of  ownership. 
Moreover,  the  application  of  the  clause  does  not  cease  with  the 
coal  roads  n^^inst  which  it  was  spet-'i  lie  ally  directed.  Inasmuch 
as  tho  term  *■  railroad  "  includes  switches,  spni's,  terminal  facili- 
ties, and  yards,  it  will  compel  nil  owners  of  terminal  elevators 
and  of  businesses  connected  by  tap  lines  to  give  up  one  business 
or  the  other.  A  railroad  can  now  be  engaged  in  no  other  busi- 
ness than  that  of  transportation.  Of  course,  most  uf  the  temii- 
nal  facilities  are  intrastate  in  their  ownership,  but  the  jurisdiction 
of  the  Commissioa  will  extend  to  all  their  interstate  shipmenta. 
An  exception  has  been  made  in  favor  of  lumber,  doubtless  be- 
cause of  the  apparent  necessity  of  tlie  private  railroail  tu  the 
Logging  camp  and  because  of  its  temporary  chanicter;  but  it  18 
diilleult  to  discover  the  justice  uf  Ibe  exception,  particularly  in 
view  of  the  fact  tliat  the  Commission  is  empowered  to  require 
the  building  of  spurs  by  railroads  where  business  warrants  them. 
A  determined  attempt  was  made  to  bring  all  common  carriers 
under  the  operation  of  the  clause  instead  of  railroads  alone,  in 
Older  that  pipe  lines,  which  had  been  declared  common  carrier* 
by  the  act,  might  be  included  ;  but  the  ai^ument  that  it  would 
have  resulted  in  the  destruction  of  the  oil  industiy,  and  would 
probably  in  any  case  have  been  found  unconstitutional,  led  to 
its  final  eliminatiou.    That  the  financial  problem  involved  in 

'  Tlie  decUion  of  tho  Sapnin<>  Court  on  February  \il,  lOOS,  In  tfae  eura  at  the 
CheMpvake  A  Ohio  lUUwsy  probably  tuid  mach  luflueiice  In  ihe  enactment  oE 
Uiiflclaaw. 
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this  clause  was  appreciated  is  shown  by  tho  fact  tliat  nearly 
two  years  are  to  elapse  Wforo  it  l)«!t;omefl  effective.  It  is  likely 
to  prove  one  of  the  most  troublesome  provisions  in  the  act  on 
both  the  lluaucial  and  legal  side.  In  it  are  involved  many  close 
quecitiuus  of  inturpictuliuu. 

The  Act  of  1887  couiaiued  no  express  prohibition  of  the 
granting  of  piiHses.  It  was  held  by  the  Commission  and  sus- 
tained l>y  the  courts  that  the  gmnting  of  free  transportation 
other  than  to  those  specially  excepted  wna  contrary  to  sections 
2  and  3,  which  forltade  unjust  discrimination  anrl  undue  prefer- 
ence.* The  new  law  leaves  no  douht  in  the  minds  of  any  reader 
as  to  it«  intention  in  this  matter.  Common  carriers  are  forbidden 
to  give  dii-ectly  or  indirectly,  and  persons  are  forbidden  to  u«e, 
any  interstate  free  ticket  or  piuss.  Two  general  classes  of  excep- 
tions axe  made  to  the  application  of  the  statute.  The  tirst  class 
includes  railroad  employees  and  their  families,  oflicials,  railroad 
BUi'geons  and  attorneys,  and  employees  of  agencies  associated 
with  the  railroad  business,  sucrh  as  tho^e  of  the  slccping-car, 
express,  telegraph,  post-oflice,  customs,  and  imniigmtioa  service, 
care  takers  of  live  stuck,  and  iiewshojrs  and  baggage  men  on 
trains.  The  second  class  comprises  the  poor  and  unfortunate 
claases  and  those  engag(!d  in  rcliginim  and  charitable  work. 

There  is  aomo  douht  whether  the  law  should,  even  by  impli- 
cation, imjiose  upon  railroads  the  bur<lcn  of  carrj-ing  unfortunate 
pereons  free,  when  the  duty  is  clearly  one  belonging  to  the  state. 
As  for  ministers  of  religion  and  charitable  workers,  there  is  no 
justiiication  whatever  for  any  legislation  in  their  favor.  It  is 
high  time  that  tlie  national  government  and  the  separate  states 
ceased  to  sanction  this  gross  fonn  of  discrimination.  The  anti- 
pass  clause  is  to  be  intcrjireted  in  connection  with  section  22 
of  the  old  act,  still  in  fnrce,  which  provides  for  the  issuance  of 
mileage  and  excursion  tickets  and  for  gmnting  reduced  rates  to 
certain  excepted  classes. 

The  section  would  seem  to  be  sufficiently  generous  in  grant* 
lag  all  the  exceptions  that  cun  ]>roperly  be  demanded.  The 
Commission  has  ruled,  since  the  new  law  went  into  effect,  that 

'  7  Inunlau  Commene  CommiaBloo  Reports,  02  ;  00  Fedenl  Report,  14&. 
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tlie  prohibition  a^inst  the  departure  from  tliu  published  rate 
precludes  the  accepiance  of  anything  but  money  for  the  trans- 
portation of  either  passengei*s  or  property.  This  should  do  away 
vith  the  abuse  of  newspaper  mileage  and  all  other  devices  by 
which  the  roads  are  accustomed  to  favor  those  whose  influence 
is  of  importance.  If  the  pa«$  clause  is  \'igoroU8ly  enforced,  it 
should,  in  cooperation  with  the  laws  enacted  in  the  several 
status  do  away  eveiiluuUy  with  the  pass  scandal. 

Finally,  it  is  to  be  noted  that  the  Klkins  Act  of  1903  has 
been  strengthened  by  making  both  giver  and  receiver  of  a  rebate 
liable  to  imprisonment  as  well  as  fmc,  and  by  compelling  the 
recipient  of  the  favor,  in  addition  to  these  penalties,  to  forfeit 
three  times  the  value  of  the  consideration  received.  It  Is  per- 
fectly obvious  that  a  vigorous  enforcement  of  the  imprisonment 
penal^  would  dispose  of  the  rebate  question  once  for  all. 
Whether  we  have  rwached  the  point  in  our  criminal  prodfedure 
when  we  have  the  coumge  to  put  our  financiers  and  our  railroad 
presidents  behind  the  burs  for  an  oSeuse  of  this  character  is 
another  question.  What  is  more  likely' to  happen  is  the  humil- 
iation of  soiuc  liuniblc  trallic  ofliciiil  who  becomes  the  scapegoat 
for  the  i-eal  culprits.  Yet  experience  lias  shown  that  a  fine  alone 
was  not  siifticieiit  to  deter  a  ccirpdmtion  from  violation  of  the 
law  :  it  became  a  mere  matter  of  business  speculation.  It  is  to 
be  hoped  that  our  executive  ofHcials  will  have  the  courage  to 
prosecute  vigorously  under  this  amended  section,  and  that  our 
judiciary  will  impose  the  full  penalty  provided. 

Ii<ite9.  Since  the  decision  in  the  Maximum  Rate  case  in 
1897,'  which  definitely  declared  that  the  Commission  had  no 
power  to  prescribe  a  rate  for  the  failure,  and  that  its  power  in 
passing  upon  the  reasonableness  or  unreasonableness  of  a  rate 
was  entirely  conlined  to  determining  whether  that  rate  had  been 
reasonable  or  unreasonable  in  the  past,  the  question  of  confer- 
ring specifically  upon  the  Commission  the  i-ate-making  power 
has  been  the  tropic  almut  which  all  discussion  concerning  tho 
amendment  of  the  Interstate  Commerce  law  has  centered.    It 


<  Cincinnati  Freight  BureftU  Ca«e,  107  U.  8.  476.    Beproduced  lo  Cbtiptor  VI, 
mpra.  —  En. 
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was  tlie  main  suggestion  of  President  Roosevelt  in  bia  presen- 
tation of  the  subjei:t  in  the  uiessuges  u£  1904  and  1905.  It  was 
the  topic  of  gi-eatest  interest  anil  most  gunumi  discussion  in 
the  haarings  before  the  Senate  Committee.  It  formed  the  main 
thenio  of  the  sitcccbes  in  both  HoiiHoa  of  Congress.  Such  a 
power  is  designed  to  roach  the  publi«hcd  rates,  not  secret  rates, 
which  are  covered  by  the  sections  forbidding  rebates  and  dis- 
criminations. Excessive  rates,  those  unresisonahle  in  and  of 
themselves,  if  they  oxwt  at  all,  are  of  comparatively  small  im- 
portance, but  relatively  uni'casonablc  rates  have  been  the  sul> 
ject  of  long-continued  and  bitter  complaint  A  shipper  is  not 
so  much  interested  in  the  rate  he  pays  as  he  is  in  seeing  to  it 
that  his  competitor  pays  the  same  rate.  The  Supreme  Court's 
decision  tliat  tliu  Commission  could  not  prescribe  a  rate  for  the 
future  left  to  the  shipper  merely  the  privilege  of  suing  for  ex- 
cessive charges  when  a  rate  had  Iwen  hdd  hy  the  CumiuJssion 
to  be  unreasonable.  This  tlie  individual  shipper  usually  failed 
to  do,  the  amount  in  contraversy  in  any  individual  case  being 
usually  too  small  to  warrant  it.  Moreover,  the  one  who  paid 
the  freight  rate  was  frequently  a  middleman,  and  the  individual 
who  actually  suffered  from  the  excessive  rate,  the  cotisumer  or 
the  producer,  had  no  standing  in  court  and  could  not  recover. 
The  only  adei^uate  relief  from  such  a  situation  was  to  clothe 
the  Commission  with  power  to  prevent  such  occurrences  in 
the  future. 

When  it  became  evident  that  public  opinion  would  demand 
the  endowment  of  the  Commission  with  the  rate^making  power. 
the  proposition  began  to  he  vigorously  attacked  on  the  ground 
of  unconstitutionality.  Witnesses  before  the  Senate  Cnmmittco 
allied  against  the  constitutionality  of  such  a  plan,  and  mem- 
bers of  the  Senate  devoted  portions  of  their  speeches  and  hours 
of  debate  to  proving  ttie  contention.  Space  will  not  permit  an 
analysis  of  these  arguments.'  It  is  suf^ctent  to  say  here  that 
they  denied  the  right  of  Congress  to  delegate  ita  legislative 
power  to  a  Commistiion.  Those  who  maintained  the  constilu- 
tioiiality  of  such  a  delegation  of  power  relied,  in  the  6rst  place, 
>  For  an  excellont  mnuoaiy,  aee  IMsau.  n>.  84-87. 
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upon  the  utterance  of  the  court  iti  the  Maximum  Rate  case  as 

follows :  — 

CongreM  might  iUelf  pre«cril>e  Uie  ratex,  or  it  might  comaiit  to  aom» 
sabordinate  tribunal  thi^  duty;  or  it  migbl  leave  «-ith  the  oompaaivB  the 
right  to  fix  rales,  eubjivt  to  n^gulations  and  rPBtrtctioTui,  bh  well  u  tu  tliHt 
rule  which  is  as  old  as  tb«  ezJaterK^  of  common  carrien,  to  wit,  that  rates 
nuut  b«  reaaottabltt. 

In  tlie  second  place  the  supporters  of  this  view  rely  upon 
the  principle  enunciated  in  Field  v.  Clark^  in  which  the  court 
sustained  the  rigUt  of  Cougrese  to  clothe  the  President  with 
power  to  suspend  under  ceitiiiii  conditions  the  reciprocity  pro- 
visions of  tlie  TarifT  Act  of  1897.  The  conclusions  of  this  case 
may  best  be  prenented  in  the  words  of  Attorney-General  Moody, 
who.  at  the  request  of  the  Senate  Committee,  submitted  an 
opinion  covering  this  (question:' — 

Although  kgislativ»  pow«r,  properlv  a|>eal[ing,  eaiiuot  be  delegated,  the 
lawtnaking  bodv,  having  enacted  inUi  law  {h«  Klaudurd  of  rharf^s  which 
shall  control,  iiiny  tiilrusl  to  an  admin islnitiv)*  Uidy,  nut  i-xorciEiug  iii  the 
true  wnsa  judicul  power,  the  diit^  to  fix  ratca  in  conformity  with  that 
standard. 

It  seems  probable  that  Congress,  having  establtshcd  a  stand- 
atd  and  declared  that  mtes  shall  be  reasonable  aud  just,  has  vio- 
lated nu  constitutional  principle  in  giving  the  Conunissioii  power 
to  prescribe  maximum  nitea,  and  that  tlie  rights  of  carriers  will 
be  fully  guarded  through  the  assertion  by  the  courts  of  their 
jurisdiction  over  the  question  of  reasonableness. 

Another  clause  of  the  Constitution  which  has  been  brought 
into  the  discussion  for  the  purpose  not  of  demonstrating  the 
impossibility,  but  rather  the  undesirability,  of  taking  the  rate- 
making  power  out  of  the  hiiiids  of  the  railroads  is  the  so^alled 
preference  clause.'*  The  ntgument  is  that  preferences  of  various 
kinds  are  absolutely  essential  to  transportation,  ajid  that  this 

» 143  D.  8.  flltt. 

"  Senate  Cotnmitlce  Report,Vol.  11,  p.  1674- 

•  No  preferencB  nhall  bn  gtv*n  1^  any  ngulaiion  of  commerc«  or  rcTenue  to 
the  porta  of  oiiB  Statu  ovvr  thoas  of  acotber  (ConsUtullon  of  the  United  States, 
Article  1,  S«otioQ  P,  %  Q). 
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clause  would  make  sach  preferences  impossible,  and  would  com- 
pel eilher  Congri.-«a,*or  a  body  to  whicli  it  delegated  authority, 
to  adopt  the  rigid  mileage  basis  in  the  establishment  of  railroad 
lates  with  resulting  disaster  to  industry.  The  Interstate  Com- 
merce Commission,  supported  by  an  opinion  of  the  Attorney- 
Genernl,  has  held  that  tlie  clause  has  no  application  to  the 
exercise  of  the  rate-making  authority.  But,  even  if  it  had,  the 
wording  of  the  clause  would  demand  careful  definitiun.  What, 
for  example,  U  meant  by  a  ^'port"?  Does  it  include  all  inland 
ports  or  merely  suaports  ?  What  constitutes  a  preft-reiice  ?  •  The 
Comniissiuii  holds  ttmt  the  estahlislimeot  of  differential  rates  to 
variuiia  ports,  far  from  creating  preferences,  actually  removes 
them,  and  that  a  distance  tariff  would,  in  fact,  ercalo  the  very 
preference  wliich  is  forbidden  by  the  Constitution. 

The  rate  section  of  the  amended  act  provides  that  the  Com- 
mission  shall  have  power,  upon  complaint,  whenever  the  rates 
or  charges  or  any  regulstions  or  practices  are  unjust  or  unreas- 
onable, to  prescribe,  after  full  lieariug,  the  reasonable  regulation 
or  tbe  maximum  rate,  and  to  nndce  an  order  that  the  carrier  shall 
cease  from  violation  of  the  statute.  All  orders  except  those  for 
the  payment  of  money  are  to  go  into  effect  in  not  less  than 
thirty  days,  and  to  remain  in  effect  for  not  more  than  two  years, 
unless  8tispen<led,  niudilied,  or  set  aside  by  tlve  Commission  or 
suspended  or  set  aside  by  a  court  of  competent  jurisdictian. 

One  of  the  most  vigorously  and  ably  contested  points  in 
the  Senate  in  connection  with  the  granting  of  the  rate-making 
power  concerned  tbe  question  whether  the  rates  prescribed  by 
the  Commission  should  remain  in  effect  pending  their  review 
as  to  reasonable ne.'tK  by  the  courts.  The  railroads  had  insisted 
that,  if  the  new  rates  rcmainud  in  effect  during  the  court  hear- 
ing, and  were  then  held  to  be  unreasonably  low,  there  would  be 
no  possible  way  by  which  they  could  recover  the  losses  suffered 
at  tbe  luuids  of  their  multitude  of  sbipiiers.  They  suggested, 
Hs  an  alteniative  proposition,  that  the  law  should  provide  for  the 
suspension  of  the  Commission's  order  pending  review  by  the 
courts,  but  that  the  railroads  should  be  required  to  give  a  bonil 
to  their  sbippen,  guaranteeing  tlie  payment  of  the  difference 


between  the  old  and  the  new  rale,  if  tlio  case  should  bo  cfe- 
cidetl  adversely  to  the  rnilmads.  This  apparently  liberal  offer 
uverlooked  the  fact,  already  mentioned,  that  the  shipper  who 
would  he  entitled  to  the  fiillillment  of  the  bond  is  frequenU; 
merely  a  middleman,  and  that  the  actual  sufferer  from  ta 
unjust  rate  would  not  bo  reached. 

The  question,  m  it  was  debated  in  the  Senate,  turned  upon 
the  power  of  Congress  to  take  away  from  the  lower  Federal 
courtti  the  right  to  entertain  petitions  for  tempoi-ar^'  injunction. 
It  is  clear  IUllU  if  the  right  o£  injuuctiun  could  be  constitution- 
ally  denied  to  Federal  courts  in  relation  to  ordera  of  the  Com- 
mission,  the  effectiveness  of  the  Commission's  i-uUngs  relative 
to  rates  would  be  immensely  increased,  lUjd  the  remedy  against 
abuses  enjoyed  by  shippers  would  be  rendered  very  much  more 
speedy.  One  view,  ably  presented  by  Senator  Bailey,^  maintained 
that  the  power  to  create  all  courts  other  than  the  Supreme  Court 
rests  alone  in  Congress,  and  that  such  courts,  being  statutory, 
are  necessarily  limited  in  their  scope  and  power  by  the  autbo 
ity  that  creates  them.    The  oppositiuu,  represented  by  Senatonl 
Spooner'  and  Knox,*  insisted  upon  a  distinction  between  judl 
cial  power  and  jurisdiction.    They  admitted  tliat  Congress  baa 
the  power  to  define  the  jurisdiction  of  all  courts  below  the 
Supreme  Court,  but,  having  ci'eated  them  and  detined  their 
jurisdiction,  Congress  cannot  limit  those  fundamental  judicial 
powers  which  have  for  centuries  been  considered  na  essential, 
to  a  oourt's  existence.    Among  those  inherent  powers  are  tb 
equity  power  and  the  right  to  JKsue  injunctions.    The  conte 
was  bitter  and  protracted,  involving  misunderstandings  in  wbic 
the  President  became  involved.    The  radicals,  unable  to  accoi 
pliflh  their  desire  to  deprive  ihe  courts  altogether  of  the  right 
of  injunction  in  rate  cases,  stood  for  the  proposition  that  tbe_ 
judicial  right  of  review  should  be  conluied  to  cases  in  whichH 
the  oi-der  of  the  Commission  was  either  unconstitutional  or  be- 
yond ila  statutory  authority.    It  is  unuecessaiy  here  to  express 
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an  opinion  upon  the  merits  of  the  contrOTerey.  The  conserva- 
tives practically  won  their  contention,  and  the  so-callod  com- 
promise which  was  effected  conferred  express  jurisdiction  upon 
the  Circuit  Courts  in  suits  to  enjoin,  set  aside,  or  susijend  orders 
of  the  Commission.  It  required,  however,  tliat  no  injunction  or 
interlocutory  decree,  suspending  the  order  of  the  Commission, 
should  be  granted  except  after  not  less  than  five  days'  notice  to 
the  Commission.  This  question  will  be  further  discussed  under 
the  head  of  Procedure. 

IJudiir  the  old  law  the  Commist^IoD  had  no  power  to  compel 
thu  making  of  a  joint  rate,  and  the  railroads  could  nullify  any 
order  of  the  Commission  which  declared  any  such  rate  unreason- 
able hy  refusing  to  agree  upon  divisions  of  the  througli  rate. 
In  fact,  the  refusal  of  ronda  to  prorate  led,  in  many  cascs,  to 
excessive  charges,  and,  where  the  refusal  applied  to  all  but  a 
favored  few  of  the  shippers,  to  serious  discrimination.  The  Com- 
mission is  now  given  power,  after  hearing,  to  establish  maxi- 
mum joint  rates.  It  is  also  empowered  to  prescribe  their  division 
among  the  carriers  concerned,  and  to  establish  through  routes 
and  the  terms  and  conditions  under  which  they  shall  be  oper- 
ated whenever  the  carriers  have  refused  or  neglected  to  do  so 
voluntarily.  This  provision  also  applies  when  one  of  the  con- 
necting carriers  is  a  water  line. 

Power  is  given  the  Commission  to  determine  upon  complaint 
the  iTAsonable  maximum  charge  to  be  paid  hy  a  t-arrier  for  serv- 
ice rendered  or  instrumentality  furnished  by  the  owner  of  prop- 
erty transported.  Commissioner  Prouty  is  of  the  opinion  that 
this  clause  will  not  prove  effective,  and  that  it  probably  will  be 
found  necessary  to  forbid  tlie  merging  of  shipper  and  owner  in 
one  pei-son  in  the  same  manner  as  railroads  are  now  forbidden 
to  carry  their  own  commodities. 

Publication  of  rate  schedules  in  fonn  to  be  easily  understood 
is  of  the  utmost  importance  to  an  eflective  enforcement  of  any 
rate  taw.  and  its  importance  has  been  increased  by  the  enact- 
ment of  the  Elkins  Act  which  makes  any  departure  from  a 
published  rute  a  misdemeanor.  The  old  law  in  the  case  of 
Ll>oth  local  and  joint  rates,  ro(|uirod  a  ten  days*  notice  of  any 
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advance  and  a  three  days'  notice  nf  any  reduction.    The  Com- 
munion, under  the  autliority  granted  it,  prescribed  the  form 
of  such  schedules  and  the  method  in  which  they  should  be 
made  public.    By  various  devices,   the  moat  objectionable   of 
which  was  the  so^alled  "midnight  tariff,*'  which  gave  favored 
shippers  advance  tnfomiatioii  of  a  contemplated  reduction  of 
rate,  and  immediately  restored  the  old  rate  when  these  sliippersj 
had  profited  by  it,  the  provisions  of  the  section  were  rentlere* 
of  little  value  to  the  public.    The  j^ection  of  the  new  law  relat 
ing  to  the  subject  has  attempted  to  profit  by  the  Commission's 
experience.    Scliediiles  of  both  local  aiirl  joint  rates  must  be  file 
with  the  Commission  and  publicly  posted,  and,  where  no  joint 
rat'Cs  have  Iwen  establiahed,  each  carrier  must  tile  the  rates  up-' 
plied  to  through  transportation.    Tiie  schedules  roust  also  state 
separately  all  terminal,  storage,  and  iciug  charges,  and  all  privi- 
leges and  regulations  which  in  any  way  affect  the  service  ren-j 
dered.    Thirty  days"  notice  is  reijuired  of  any  cliaiige  in  thcs<i1 
rates  iinlcsH  the  Commiiision  fur  good  cause  uiodiftcs  tlie  requii-e^^ 
menl.    Sinw  the  new  law  became  effective  on  August  28,  many 
petitions  fur  the  suspension  of  this  provision  have  been  tiled 
with  the  Commission.    One  such  petition  has  been  granted,  that 
permitting  a  modification  of  the  rate  on  ice  into  Boston  to  avertj 
a  threatened  famine.    An  extended  hearing  has  been  given  tl 
roads  exporting  cotton,  which  maintain  that  the  fluctuation  ol 
ocean  rates  makes  it  impossible  to  give  the  required  thirty  days* 
notice  of  that  portion  of  the  mle  received  by  the  railrt^ads.    Ifel 
is  clear  that  the  Cumniissiou  has  here  a  problem  of  the  greatesbl 
delicacy,  involving  the  exercise  of  a  sound  judgment  and  a  wiHaj 
discretion.    Too  great  liberality  in  the  interpretation  of  the  statpj 
ute  at  the  start  will  bring  down  upon  it  such  a  flood  of  petition%] 
with  equally  good  clalma  to  considemtion  that  the  law  will  sooa] 
liecome  nugatory.    The  clause  can  be  made  a  powerful  stiuniluaj 
towanls  securing  impartial  and  stable  rates  if  administered  witk-j 
firmness,  and  many  of  the  dire  conscquencea  looked  for  by  th*j 
railroads  will  fail  altogether  M  realixation  when  once  the  roadt-j 
have  brought  their  rate-making  methods  into  conformity  wit 
the  statute. 
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It  IB  to  be  noted  that  the  amended  hiw,  like  the  old  law,  girea 
the  Commission  no  direct  power  over  classitication.  While  uni- 
formity of  classification  may  not  at  present  be  fcnaiblo,  the  power 
to  prescribe  such  a  classification  should  reside  with  the  Commis- 
siou,  nud  its  influence  should  be  in  the  direction  of  greater  luii- 
fonnity.  Moreover,  such  a  provision  wouM  give  the  Commission 
a  more  direct  authority  to  put  n  stop  to  the  practice  of  raising 
rates  by  changes  in  classification. 

The  lack  of  power  in  the  amended  law  to  prescribe  a  differ- 
ential will,  it  is  feared,  prove  to  be  a  serious  weakness.  While 
tlie  CommiKsion  has  power,  upon  complaint,  to  lower  a  rate  on 
one  mail,  it  cannot  prevent  the  virtual  nullification  of  its  order 
by  a  towered  mte  on  a  competing  line.  y\ie  questions  of  dis- 
criminations between  long-  and  short-haul  shlproentd  will  be 
considered  later. 

Aceotinting.  The  impnrlanee  of  the  section  of  the  act  relating 
to  annual  rt>ports  ha-s  l)een  little  appreciated.  Yet  it  is  a  safe 
prediction  that,  if  its  provisions  are  made  effective,  it  will  have 
more  influence  than  any  other  section  of  the  stattite  upon  the 
elimination  of  existing  transportation  evils.  The  old  law  required 
from  the  railroads  annual  report*  which  should  contain,  in  addi- 
tion to  a  complete  financial  statement,  specific  answers  to  ques- 
tions upon  which  the  Commission  niight  need  information.  It 
further  authorized  the  Coiuiuij^ision,  in  its  discretion,  to  prescribe 
a  uniform  system  of  accounting  for  railroads.  Yet,  in  spite  of 
the  efHeient  laliore  of  .the  able  statistician  to  the  Coniinission, 
reports  have  been  faulty  and  incomplete.  Certain  railroads  have 
habiiually  refused  to  answer  some  of  the  questions,  and  others 
have  answered  the'm  in  a  manner  wholly  unsatisfactory.  With 
such  undesirable'  results  the  Comndssion  has  been  obliged  to 
rest  content,  for  there  has  been  no  way  to  compel  compliance 
with  itn  requests.  No  penalty  was  provided  in  the  law  for  fail- 
ure to  make  the  full  report  asked  for.  The  Supreme  Court  has 
held  that  no  suit  coitld  be  maintained  to  compel  the  furnishing 
of  the  information  refused  in  the  annual  reports.'  The  Commis- 
sion has  requested  the  veritieatiou  of  reports  under  outh,  but 

1  Kmpp  t.  I.  8.  A  M.  S.  Sif.  Co.,  197  V.  &  £30- 
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Tlw  ncv  Mctioa  fiBSU  to  die  Oiwwiwiiia  «I1  tbat  dw  ai 
■i— r  aAtwX  rf  prtBeiy  oC  ■  f n'  iiwiiiift  tmU  Otmm.  It 

^■ns  DMfr  mWIBvmI  n|nfto  ahftu  do  ■■00  ovt  bbht  oifBaai 
fanpoac*  p«ttiUi«s  lor-ffeSoR  to  file  tbeu  with  the 
Wi^kife  1^  pnaeriM  tuML  It  tapowas  Um 
Iw  — ilhly  or ipedal Teport^.  Itgivestbe' 
i^,  fa  Ha  daeraiioa.  to  pnacnbe  tlie  JmAkeefrng  arthodi  of 
llw  enmn,  ghw  it  aeeaa  at  aU  tias  to  Ike  faoofcs  of  dw  bO. 
foodb,  and  ■athotwa  it  to  aaidoy  ifceal  oxaHdaas  lor  the 
pnrpamJ  Peulciei  mn  inpoaed  for  faOnre  to  coofonD  to  the 
ftnaeribed  artJwda  of  bookfceeph^  or  for  r^vaal  to  safcait 
tb*  books  to  tba  iaapaetiao  of  the exannnen.  Fmeoriaptfam- 
meat,  or  both,  are  iapoaed  npoa  penooa  who  vflfoHy  falsify 
€ir  matiUte  records  or  Deglc<4  to  make  the  proper  entries,  and 
jorisdiction  is  gpven  to  the  United  States  courts  to  issoe  writs 
of  roandamm  in  the  enforoemeDt  of  the  provisions  of  the  section. 

The  paipose  of  the  sectioo  is  to  aake  the  railroads  ia  reality 
poUie^enrioa  oorpocatiotis,  sod  expose  every  iodividoal  tnns- 
aotion  to  the  public  ejre.  Anncd  with  penaltiea  and  sappwted 
by  the  courts,  upon  whom  juriadictioa  is  spacificaUj  conferred, 
ttie  Commiaaioi]  can  now,  sa  it  could  not  earlier,  draw  up  a 
complete  Byitem  of  bookkeeping  and  Becare  its  adoption.  Uoi- 
formity  of  bookkeepiDj^  is,  of  coarse,  absolmely  essential  to  any 
SDccessful  government  inspection,  for  thorough  familiarity  with 
the  books  cannot  be  obtained  or  satisfactory  comparisons  made 
until  the  books  of  all  the  carriers  are  drawn  up  in  the  same 
form.  Btioh  a  system,  when  once  secured,  will  be  a  great  aid 
ill  diHemiiniug  the  reasouablcness  or  unrvasonableoess  of  rates, 
and  will  be  a  most  potent  power  in  the  detection  and  preveniioa 
of  rebates. 

Hut  Um  clause  goes  one  step  further  in  the  effort  to  enforce 
absolute  publicity  and  prevent  evasions  of  the  statute.  It  ia 
nuide  unlawful  for  carriers  to  keep  any  other  accounts,  records, 

■  Tbeold  lawgaTOttiflComtntashmpoircrtocsIlfarthcbookBinacaMatidar 
InvWlcstlon,  bat  Dot  to  Kod  Its  «xaiuio«n  Inio  the  o4Bcea  of  tlte  raada. 
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memoranda  than  those  prescribed  or  ftp|ffo>Ted  by  the  Com- 
mission, attacliing  to  any  violation  of  this  prOTisicoi  the  penalty 
of  fine  and  imprisonment.  Such  a  safeguard  is  obviously  neces- 
sary, i£  the  seijtion  is  to  be  effective.  Otherwise,  illegal  tiunsao- 
tions  would  be  out  of  reach  of  government  luspectors.  It  ia 
Bincerely  to  be  huped  tliat  tlm  ooiisLitutionality  of  this  clause, 
which  many  question,  will  be  sustained.  There  is  no  doubt  that 
it  will  bo  lilx^rally  inteq^rcted  by  the  CommiBsion,  and  railroads 
will  be  pennitted  to  keep  such  records  peculiar  to  their  own 
situation  as  are  essential  to  tlie  development  and  perfection  of 
their  operation.  It  would  be  a  lieavy  price  to  pay  for  uniformity 
of  accounting,  were  it  to  result  in  the  abolition  of  the  experi- 
mental statistical  laborator)*  so  efhcieutly  conducted  by  many  rail- 
road mann^ers.  The  purpose  ia  not  to  prevent  such  records,  but 
simply  to  make  tlie  Comnitssioa  cognizant  of  them  in  advance. 

Procedure,  Clianges  have  been  brought  about  in  metboda  of 
procedure  for  the  enforcement  of  orders  of  the  Comntission  which 
promise  to  strengthen  j^reatly  the  effectiveness  of  the  Commis- 
sion as  a  regulating  body.  Orders  may  bo  issued  for  many  pur- 
poses, including  those  designed  to  enforce  definite  requirements 
of  the  law  and  those  issued  after  complaint  and  hearing  to  rectify 
the  evils  complained  of.  Hut  all  orders  except  those  for  the 
payment  of  money  are  enforced  in  the  same  manner.  The  latter 
have  been  of  little  importance  in  the  experience  of  the  Commis- 
aioD.  lu  suits  involving  more  tlian  twenty  dollars,  and  requir- 
ing under  the  seventh  amendment  to  the  Constitution  a  trial  by 
jury,  the  new  law  provides,  iis  did  the  old,  for  appeal  to  the 
Circuit  Court  sitting  as  a  court  of  law,  and  the  findings  of  fact 
w)iich  the  Commission  is  required  to  prepare  in  such  cases  are 
considered  prima  facie  evidence. 

It  has  been  observed  that  the  Commission  in  the  suits  just 
referred  to  prepares  a  prima  facie  case  for  the  court.  This  prac- 
ticot  which  was  formerly  required  in  all  investigations,  is  now 
confined  to  damage  suits.  In  the  case  of  every  other  form  of 
complaint  the  thorough  investigation  which  included  the  findings 
of  fact  upon  which  conclusions  were  based  is  now  eliminated, 
and  the  Commission  is  now  required  to  make  a  report  which 
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shall  state  merely  its  conrlusiotis  to(^ther  with  its  decision  or 
order.  The  former  procedure  uecessituted  the  examination  of 
large  numbers  of  witnesses,  snd  imposed  in  many  cases  an  on- 
necessar}'  amount  of  labor  upon  the  Commission,  beaides  cMt- 
snming  murh  time  and  delaying  the  settlement  of  cases  that 
called  for  speedy  relief.  It  will  be  seen  tliat  this  change  in  the 
taw  will  materially  eT|Nylite  tlie  settlement  of  complaints  by 
lightening  the  clerical  lalx>rs  of  the  Commission.  It  takes  amj 
one  of  its  semi-judicial  functions,  and  mnkes  it  more  deflnitely 
an  adioioistrative  agent  of  the  legislative  anihority.  Whetlter 
it  will  impose  new  Imnlcnii  Ti|K>n  the  judiciary  depends  entirely 
upon  the  interpretation  which  the  courts  place  upon  the  statute. 
I'nder  the  old  law  a  refusal  to  obey  the  Commission's  order 
brought  the  mutter  by  j>cution  of  the  person  injured  before  the 
Ciruuit  Court  in  equity,  which  had  {Kiwer  u>  issue  writs  of  in- 
junction,  to  levy  llnrn,  and  t«)  iksuo  writs  i>f  aunohment.  In  tbe 
court  ht'nring  the  iindings  of  the  Commission  were  accepted  as 
prima  fade  evidence,  but  the  oourt  from  the  beginning  consid- 
ered it  within  its  jmwer  to  go  beyond  the  evidence  submitted  by 
the  Commission  and  consider  the  case  df  nor-^.'  This  acted  as 
an  incentive  to  the  cament  to  reserve  the  main  portion  of  their 
evidence  for  the  court  and  present  a  mere  outline  to  the  Com- 
mission. The  Supreme  Court  has,  however,  frowned  upon  this 
practice,^  and  hns  declared  tlmt  it  was  the  intention  of  the  act 
that  the  facts  involved  were  to  be  disclosed  before  the  Commis* 
sion.  It  is  to  be  hoped  that  the  new  methods  of  procedure  will 
dispose  of  this  troublesome  question.  Disobedienco  of  an  order 
of  the  Comniission  now,  as  before,  brings  the  case  upon  petition 
of  the  {Kirty  injured  before  the  Circuit  Court  in  equity.  The 
application  for  relief  merely  states  "  the  substance  of  the  order.** 
The  court  is  n-quirod  to  »  prosecute  such  inquiries  and  make 
such  inveetigntions  through  such  means  as  it  shall  deem  need- 
ful, in  the  ascertainment  of  the  facts  at  issue  or  which  may  arise 
upon  the  hearing  of  such  petition."  The  section  continues,  '*  If 
upon  snch  hearing  as  tiie  court  may  determine  to  be  neoessarjr, 

<  Kentwkv  *  TwdtaM  Bridge  Co.  i.  L.  A  N.  R.  R.  Co.,  37  VvO.  Ktp.  607. 
January  ?.  1S8».  " 

■  Sodal  Clnlfl  Csm,  I«3  U.  &  IM. 
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it  appears  tiiat  the  oixlur  was  regahirly  made  and  duly  served, 
and  tliat  the  carrier  is  iu  disobediuiieu  uf  tbu  snnie,  the  court 
shall  enforce  obedience  to  such  ordur  by  a  writ  of  niandaraus  or 
other  proper  process."  Much  depends  upon  the  interpretation 
of  the  words  "regularly  made  and  dniy  served."  If  it  eonlliies 
Uie  jiiriaiiiction  of  the  eoiirt  to  determining  whether  the  Com- 
miaaiun  htui  followi'd  the  correct  procedure  in  mciking  and 
serving  its  order,  the  law  virtually  declares  the  order  of  the 
Commission  unreviewable,  and  calls  upon  the  court  simply  to 
enforce  the  existing  order.  If,  however,  the  court  holds  that  its 
duty  to  ascertain  the  facU  in  the  case  gives  it  broader  jun;i<lic- 
tion,  the  situation  will  remaiD  much  as  it  was  under  the  old  law. 
Appeals  from  action  of  the  Circuit  Court  lie  direct  to  the 
Supreme  Court,  and  liiive  prioiiLy  over  all  exnept  criminal  ca.ses. 

A  most  salutary  change  Inw  been  bmught  about  in  the  method 
of  making  penalties  dpemtive  upon  the  carrier.  Formerly  pen- 
alties for  violation  of  an  order  of  the  Commission  did  not  begin 
to  run  until  sustained  by  an  order  of  the  court.  This  threw  the 
initiative  upon  the  Commission,  and  left  the  earner  free  t^  pur- 
sue its  disobedient  course  until  the  judjciar)-  ha<l  concluded  its 
deliberations.  The  new  section  makes  an  ortler  effective  within 
such  reasonable  time,  not  less  than  thirty  days,  as  the  Conimis- 
aioD  sliatl  prescribe,  and  continues  it  in  operation  fur  a  [^riod 
not  to  exceed  two  years.  A  penalty  of  $6000  for  eticb  violalii>n 
of  the  order,  each  day  being  cont>ideretl  a  separate  ofFense,  begins 
to  run  on  the  day  indicated  in  the  Commissioner's  oi-der. 

Relief  imni  the  buitlen  of  cumulative  penalties,  which  would 
quickly  amount  to  an  excessive  sum,  is  provided  by  giving  the 
carrier  power  to  bring  suit  at  any  time  after  the  order  is  issued, 
to  enjoin  it  or  set  it  aside,  and  jurisdiction  is  expressly  vested 
in  the  Circuit  Courts  to  hear  such  suits. 

The  provisions  of  the  Expedition  Act  of  1903'  are  made 
applicable  to  all  these  suits,  including  application  for  temporary 

1  Thi«  Kcl,  approved  Fcbniar?  II,  im)3.  provides  Uui(,  la  bdj'  suit  In  cqQliy 
brouglit  la  ttic  Clrauli  Coun  onder  tli«  Aiiti-Tn»t  Acl  or  th«  InteraUlv  Coin- 
aii^nw  Act  wh«roin  tlw  UnU«HJ  8UtL«a  iacuniiilainaEil,  ihe  AUoni»y-r>«Dera1  may 
certify  to  lh«  court  that  tlie  ctse  La  of  c-trK^ral  public  importancr,  andor  wliteh 
ctrnuniRUncM  Ihe  cu»  sliitll  be  giwn  ptewrteiice  Kiirl  hoard  before  Ihrw  ctrcail 
judgM,  with  appeal  wiitiln  sixty  days  direct  to  Uie  Supnnie  Court. 
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injunctioDS,  but  no  injunctioD  or  interlocutory  order  may  bo 
jfrauted  except  on  hearing  after  not  leas  than  five  days'  notice 
to  the  Commission. 

The  Commission  is  given  power  to  grant  a  rehearing  after  its 
order  has  been  made,  if  suflTicient  reason  appears,  but  such  re- 
hearing does  not  operate  lo  stty  the  enforcement  of  the  order 
without  speciaL  purmisslou  of  the  Commission.  Upon  rehearing' 
the  Commissiim  may  ]-evcrt:e  or  modify  its  urigiual  order. 

One  distinct  purpose  animates  all  these  changes  in  the  section. 
The  fact  that  an  order  of  the  Commission  is  now  etfective  im- 
mediately upon  promulgation,  and  that  the  carrier  must  either 
obey  or  take  steps  at  once  to  prevent  the.  accumulatJon  of  penal- 
taes;  that  a  rehearing  Iwfore  the  Commission  is  provided  for; 
that  the  duty  of  the  Circuit  Court  is  .now  to  determine  the  regu- 
larity of  the  order  of  the  Commission ;  and  that  no  injunction 
may  issue  suspending  an  order  without  giving  the  Commission 
an  opportiuiity  to  be  heard,  —  all  show  clearly  that  Congress 
has  intended  to  create  an  clticient  administrative  board  as  an 
arm  of  the  legislative  body.  It  is  perfectly  clear  that  the  judicial 
power  is  expected  to  interfere  only  wliou  tlie  order  of  the  Com- 
misiiion  is  ultra  rireit  or  unconstitutiotiaL  The  court  will  be  ex- 
pected to  treat  an  order  of  the  Commission  as  it.  would  an  act  of 
Congress,  witU  a  presumption  in  favorof  its  validity  until  the  oppo- 
site has  been  clearly  shown,  and  carriers  will  be  deterred  from  con- 
tcstiug  an  order  of  the  Commission  uidess  they  have  a  good  ease. 

Whether  the  Supreme  Court  will  decide  that  the  intent  of 
the  statute  is  unequivocally  expressed  in  its  terms  remains  to 
be  seen.  If  upheld,  a  permanent  step  lias  been  taken  in  th« 
solution  of  tlie  problem  of  railroad  conti-ol.  Not  only  will  the 
ordeni  themselves  be  more  effective,  but  their  value  will  be 
enormously  iucreatied  by  the  exj>edition  with  which  they  will 
go  into  effect.  The  curse  of  the  old  law,  tlie  weakness  which, 
obtained  for  it  its  greatest  disrepute,  was  its  utter  inability  to 
bring  about  speedy  or  decisive  results. 

MiTwr  chtnge-B.  Among  the  minor  cliangos  may  be  noticed 
the  so<;alled  Cannack  amendment,  which  provides  that  carriers 
receiving  interstate  sbipmenta  must  issue  a  through  receipt  or 
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bill  of  lading  tliei'tifor,  auJ  become  liable  for  thu  tibipment,  no 
mutter  ua  wbat  ruad  tliu  luss  ur  damage  occufci ;  but  the  uiitiol 
carrier  is  entitled  to  recover  from  tlie  carrier  on  whose  liue  the 
loss  takes  |ilace.  Conferences  have  been  proceeding  for  a  year 
or  more  between  shipjiera  and  carriers  in  an  effort  to  arrive  at 
some  sort  of  unifonn  and  satisfactory  adjustment  of  thia  trouble- 
some question.  Whether  or  not  bills  of  lading  have  been  Usned, 
whether  the  carriers  have  limited  their  common-law  liability, 
whether  they  have  paid  claims  promptly  or  at  all,  baa  often 
depended  upon  the  keenness  of  competition  and  the  desirability 
of  the  shipper's  patronage.  I'ndcr  the  guise  of  claims,  re-bates 
to  large  shippers  have  been  frequent,  and  small  shippers  have 
waited  long  and  frequently  in  vain  for  tlie  adjustment  of  their 
losses.  So  far  as  joint  shipments  liavo  been  concerned,  the  fact 
is  that  in  a  large  majority  of  cases  where  losses  have  occurred 
on  the  line  of  a  connecting  carrier  no  recovery  has  been  pos- 
sible at  all.  The  clause  uiider  discussion  adopts  the  prevailing 
principle  of  English  law  since  1841,  and,  if  it  proves  to  be  con- 
stitutional, an  to  which  some  doubt  exists,  it  should  be  produc- 
tive of  beneficial  results  to  shippers.  It  is  insisted  that  it  will 
work  a  distinct  hardship  and  injustice  to  the  nulioads,  but  it 
is  perfectly  apparent  to  those  who  are  familiar  with  the  claim 
departments  of  our  railroad  systems  that  tlic  haidship  inijioscd 
on  railroads  is  a  mere  trifle  when  compared  with  that  which  has 
lieen  endured  so  lung  by  sliippei-s.  In  most  railroad  systems  of 
accounting  the  machinery  is  now  in  existence  by  which  such 
damage  claims  can  be  adjusted  between  the  roads.  It  will, 
of  course,  be  necessary  for  the  Commission,  when  compelled  to 
e^tabli.^h  through  rontes  upon  failure  of  the  railroads  to  do  so 
voluntarily,  to  take  into  consideration  tho  effect  of  this  liability 
clause,  and  to  safeguard  Initial  carriers  against  possible  failui-e 
of  connecting  lines  to  settle  damage  claim's,  Tho  clause  forlrids 
the  carrier  to  limit  its  liability  by  contntct,  but  does  uol  make 
clear  that  it  is  full  coimnou-law  liability  which  is  intended. 
Interpretation  at  this  point  will  be  required. 

Tlie  Commission  is  enlarged  fi-om  five  to  seven  members,  only 
four  of  whom  slioll  bo  of  the  same  [Hilitical  party.    Their  term 


554 


ll^ULWAY  PKOJiLE-MS 


of  odiue  is  extended  From  six  to  seven  years,  and  their  mlniy  ta 
increased  from  $7500  to  910,000  per  year.  Theso  changes  mean 
an  increase  in  tho  dignity  and  infliieiice  of  the  Commission. 

Having  now  conRiderod  the  more  im]>nrtant  nmcnduienta  to 
'^e  act,  ire  are  led  to  inquire  what  gaps  in  tlio  system  of  rail- 
road regulation  are  stilt  left  to  be  tilled.  The  omission  which 
will  be  moat  keenly  felt  in  the  enforcement  of  the  new  statute 
concerns  tlie  relation  of  long-and-short-haul  rates.  Section  4  of 
the  old  act,'  robbed  of  all  it^  vitality  by  Supreme  Court  decision,* 
standi  unamended.  To  qnote  From  tbe  testimony  of  the  chair- 
man of  the  Commission  before  the  Senate  Committee:^  — 

No  one,  I  think,  can  read  tlie  fourth  ftertlon  .  .  .  and  he  in  doubt  that 
Congreu  int«nd(Ml  to  provide  somib  iictual  und  potential  re«trai»t  upon  that 
particular  form  of  diicriniinfttion.  AnrI,  I  may  nny,  it  rvmnins  to-day,  nmch 
an  it  wua  then,  nut  the  greatest  evil,  but  the  tno»t  irriUUngiinduhuoxious 
torm  of  diitcrimiiijtdun  that  has  bwn  eacouiibenid. 

In  view  of  this  aituation,  Congress  might  reasonably  have  been 
expected  to  reconstruct  tJie  clause,  not  in  such  radical  manner 

to  prohibit  lower  rates  for  the  long  haul,  when  circumstances 
laiiifestly  justified  such  a  practice,  but  to  prevent  the  present 
pi-actice  in  which  carriers  have  been  authorized  by  the  court  to 
charge  less  for  the  long  haul  than  for  the  ohoi-t  haul  whenever 
competition  of  any  kind  is  present,  and  to  act  without  any  pre- 
vious authorization  by  the  CommtsKion.  It  is  eWdcnt  tltat  a 
large  bretnling  place  of  diseiimination  and  undue  preference  has 
been  left  undisturlwd,  and  that  tlic  arbitrary  Ijasing-poitit  t^ystem 
of  tlio  soutliem  roads  may  continue  its  cxislenco  unmolestetl.* 

In  the  consideration  of  remedies  for  this  situation  other  than 
a  reconstruction  of  the  section  itself,  we  are  led  to  observe  two 

'  Section  -I  made  ft  iiidawful  for  a  o&rrier  to  cliarge  a»y  (greater  coinpeuNUion 
in  the  Aggregate  for  traniiporuttlon  under  niihRtnnnftlly  similitrrlrciiniManocs  mmI 
Oanditloiis  for  a  shortwr  Uiaii  fur  a  longvrdiauinoeoTorthB  name  line  tnifaeaame 
dlraction,  the  shoner  belnK  included  Id  th«  loiter  dUuncu ;  but  tho  CoinmifKion 
mtgtit,  a(t«r  hivmtiKation.  Riwppnd  iha  operaUon  of  the  clause. 

'  Alabama  Mldlaod  Case.  WIS  V.  S.  144,  173.  Ilniirintvd  horain  at  pp.  333 
and  361.    Cf.  also  IniroducUon,  p.  xlx.  — Bu. 

•  Vol.  IV,  p.  amt. 

*  Coaume  our  cane*,  reprinted  at  pp.  SS8,  286.  and  3tB,  mpra.  —  Ed.  The 
EngUsb  ragulaCioud  ar«  described  al  p.  d02,  infra. 
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Oilier  regrettable  omiseions  in  tlie  etAtwte.  The  one  is  the  fail- 
ure to  bring  under  tlie  jurisdiction  of  the  Comiuissiuii  curriero 
engaged  In  inland  tninspurtation  by  water.'  AUhough  the  evils 
incident  to  watt>r  truiisporlaliuii  have  probably  been  much  legs 
thiiD  in  the  case  of  nulroiuK  and  idtbuugli  the  force  of  cotn|)e- 
tition  works  much  more  effectively  in  water  carriage,  neverlhe- 
Icss  the  exemption  of  water  transportation  from  the  operation 
of  tlie  law  hart  Iteen  a  serious  hindrance  to  the  regulation  of 
land  transportation  which  comes  into  competition  with  it,  and, 
in  many  instances,  water  lines  have  been  made  to  assist  rail- 
roads in  evasion  of  the  act.  Publication  of  water  rates  and  the 
securing  of  reasonable  stability  through  the  jurisdiction  of  the 
Commission  would  assist  in  solving  the  problem  of  section  4. 
But  of  more  importance  would  be  the  repeal  of  section  5  which 
prohibits  pooling.  Such  a  result  whs  hardly  to  be  hoped  for  in 
the  present  tcm]>cr  of  public  opinion,  and  in  view  of  the  fact 
ttiat  rates,  for  one  cnuse  or  anotheiv  liaro  been  advanced  since 
the  era  of  railroad  consolidation.  Hut  it  is  t}ie  widespi-ead  con- 
viction of  students  of  the  problem  that  the  pooling  of  Irafiic  by 
competitive  lines,  under  close  supervision  of  the  Commission, 
would  materially  Improve  the  railroad  situation  by  securing  uni- 
form and  stable  nitfs,  and  by  eliminating  a  great  part  of  the 
place  discnmtnatiotis.  The  theory  clung  to  so  tenaciously  by 
the  people  at  large,  and  given  weighty  sanction  by  the  decisions 
of  our  highest  court,  that  competition  can  l»e  relied  upon  to  give 
shippers  reasonable  rates,  is  utterly  impracticable  when  applied 
to  the  railroad  industry.  The  conversion  of  the  informal  and 
secret  agreements  between  carriers  which  now  prevail,  and  which 
in  the  nature  of  things  must  prevail,  into  n[)en  legal  contracts 
suictioni'd  and  regulated  by  the  Commission,  must  he  effected 
sooner  or  later  if  this  railroad  problem  is  to  be  solved  by  other 
means  than  by  govennneut  ownership. 

In  view  of  the  extended  treatment  given  to  the  amendments 
individually,  comment  on  the  act,  as  a  whole,  seems  supcrtluons. 
It  is  lo  be  remembered  that  this  is  not  a  new  statute,  but  an 
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amendment  of  an  old  one.  The  fundamental  principles  set  in 
tbe  act  of  1887  have  not  been  disturbed.  The  experience  of 
nineteen  years  has  but  demonstrated  the  soundueHS  of  its  basic 
principles,  and  the  ameudmeats  have  been  incorporated  with 
a  view  to  making  these  standards  apply  more  definitely  and 
practically  to  the  everyday  problems  uf  niilrond  transportation, 
I'ubLio  interest  in  tlie  progress  of  the  measure  has  been  remark- 
able, and  tliR  result  is  a  striking  \'ictDry  for  public  opinion. 
How  much  has  actually  been  aecompUshcd  cannot  be  foretold. 
This  will  depend  upcui  the  ability  of  the  act  to  run  the  gantlet 
of  the  courts,  and  upon  the  vigor  with  which  its  piiovisions  are 
enforced  by  the  Commission.  At  present  one  can  afford  to  bo 
optimistic.  The  Commission,  without  awaiting  the  presentation 
of  cases  to  it,  is  diligently  engaged  in  llie  interpretation  of  the 
statute  and  in  lU  application  to  the  specific  questions  that  arise 
daily.  The  roads  have  accepted  cordially  the  will  of  Congress, 
and  seem  disposed  to  obey  the  law  to  the  letter,  and  to  accord 
the  Commission  every  facility  for  investigation.  Whether  this 
attitude  will  continue  when  trafltc  falls  oft  and  the  railroads 
begin  again  their  struggles  for  business  remains  to  be  seen. 
They  are  at  least  entitled  to  a  presumption  in  their  favor,  and 
cordial  cooperation  will  do  much  to  make  railroad  regulation  a 
blessing  to  shipper  and  carrier  oliko. 

FR.VNK  Haioh  Dixon 
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XXITI 
REASONABLE  RATES* 

OTATES  may  fix  local  rat^s  for  public  sftrrice,  but  decisions 
^^  of  the  United  States  Supreme  Court  have  swept  away  the 
power  of  states  to  make  their  rates  conclusive. 

This  result  has  been  reached  gradually  through  a  line  of  deci- 
sions under  the  Fourteenth  Amendment. 

lu  the  earliest  cases  of  rate  regulation  under  the  aitiendment 
tlie  court  declined  to  review  the  reiisoiiablenesH  of  rales  6xed 
by  states,  holding  this  to  be  purely  a  legislutive  question. 
Later  the  court  decided  to  review  the  extent  of  rate  regulation, 
but  held  tliat  rates  which  permitted  some,  though  only  a  flight, 
return  on  the  property  devoted  to  a  public  service  were  legal. 
Finally  a  position  has  been  reached  where  rates  fixed  by  states 
are  held  invalid  unless  they  permit  as  large  profits  as  the 
court  thinks  the  public  service  ought  to  yield.  In  this  way 
the  power  to  determine  what  are  rea«unable  rates  for  publio 
service  has  been  transferred  from  state  Le^lutures  te  the 
Supreme  Court. 

The  first  case  in  which  the  extent  of  state  regulation  of  rates 
for  public  service  was  brought  before  the  Supreme  Court  for  re- 
view, aft«r  adoption  of  the  Fourteenth  Ajneiulment,  v^aJMiay* 
v^  lllinoiB.^  deciiled  in  1876.  This  case  involved  the  validity 
of  an  Illinois  statute  that  fixed  a  maximum  rate  for  storing 
grain  in  elevators  at  Chicago.  Munn,  liAving  been  convicted 
and  fined  in  the  state  courts  for  violation  of  tlie  statute,  ap- 
pealed to  the  United  Stiites  courts  on  the  ground  that  enforce- 
ment of  the  rate  provided  by  the  statute  would  take  his  property 

1  Frirni  th«  Jvurnat  of  Pi'lUicat  Kronomy,  Tivc«mhn.  IflOS,  pp.  79-91.  Tlie 
B4UC  subjeci  uiinucb  eU,bor&[«d  in  PublicnthnS •;/ IMc  Amftitan  Eeaiumie  AMUh 
rioftoo,  3d  Mries,  Vol.  VII.  190(1,  pp.  24-82.  *  W  U.  8.  IIS. 
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due  proco&s  of  law  aud  violate  tlie  Foui-teenth  Amend 
.„  'in  the  course  of  an  opinion  upholdLng  the  validitv  f 
tbe  statute.  Chief  Justice  Waite  said,  speaking  for  tLe  court- 
It  ia  insipteil,  howe».«r,  tli-it  tlif  owner  of  pnifKirty  is  entitled  to  a  pe 
soiiablo  compensaliou  for  ita  use,  even  iliuugb  ii  he  clothed  witU  a  nubl^ 
interesU  »na  lli»t  what  is  reaflonable  is  a  judicial  and  not  a  IcgislaUv^ 
question. 

Ah  lias  already  heea  shown,  the  [irimtice  has  been  oth«rwlw.  In  eo 
tries  when-  the  comraan  law  jirt-vaiK  it  hiw  been  customary ' £^11,  ti^"' 
immemoriiil  for  Ibe  iegi»lattirft  to  dfldaw  what  ahall  lj«  reasoitable  compeu* 
nation  uii'ler  BU«li  cirL-uiiwtaiiLHW,  or,  p«rlisiw  niorw  pro(«!rly  aiwakine  to  fix 
a  maxiiimtn  Iwyoml  whivh  aay  charjfe  made  wuuld  be  mireaso,, ai/ig^ 
The  cotitrolliii?  fact  is  the  power  to  regulate  .-it  all.  U  that  vxists,  the* 
right  to  eatablish  tiiu  maximum  of  chai-gi<,  m  oae  of  the  nu-aus  of  rwiriil*. 
tion,  is  implied. 

From  these  statemcnta  it  is  perfectly  clear  Uiat  the  question 
as  to  the  right  of  those  enguged  in  a  public  calling  to  have  a 
judicial  review  uf  rates  lixed  by  a  legislature  wils  squarely  pt^ 
aented  to  the  court  in  this  case.  It  is  equally  clear  that  in  the 
opinion  of  the  court  no  such  right  cxinted. 

Of  the  nine  Supreme  Court  Justices,  two.  Field  and  Strong 
dissented  from  the  decision  in  Munn  v.  lUinoU.  The  dissent^ 
ing  opinion  was  prepared  by  Justice  Field  and  concurred  in  by 
Justice  Strong.  This  dissent  went  on  the  broad  ground  that 
the  storage  of  grain  ia  not  a  public  business  or  one  for  which  a 
legislature  liaa  the  power  to  fix  rutcs.  Nowhere  in  the  dissent- 
ing opinion  is  it  contended  that  in  a  public  business  where  a 
legislature  has  the  right  to  fir  rates  the  amount  or  raasonable- 
nees  of  these  rat«s  can  he  reviewed  by  the  court.  On  the  con- 
trary, Judge  Field  said  in  the  course  of  his  opinion : 

If  it  be  ailmitled  that  the  leginlature  hu  any  control  over  tli«  coainnnsa- 
(iou,  the  extent  of  that  coiupetuiaiioTi  l)ecomeft  a  iiwre  inaltor  of  legislative 
illKretioii.  .  .  .  The  itt'veral  inntancen  mentioned  by  i'0im»pl  in  thi>  anm. 
tnant,  and  by  the  court,  in  itt  (ipimon,  in  which  lejrUlmioii  but  fixed  the 
comifcnsation  wbti^b  partiMi  may  rfceive  for  the  iisi-  (if  their  propertv  and 
•ervic.'T's  do  not  militate  atfuiniit  the  views  I  have  oxpreaied  of  the  potrer 
of  the  state  ov«r  the  propurty  of  thp  <;ilUeii.  They  wers  nioatly  cams  of 
pahlic  ferries,  bridges,  ond  tiirnpikcH.  of  wharfin^erri.  biL<:l(iiii>ii,  mid  dray- 
inen,  and  oliutereat  on  money.    In  a!]  Uiejie  caae«.  except  that  ot  interest 
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on  monej.  which  I  xhall  ]>reePDtiy  noticn,  there  ww  somv  speoiaL  privilege 
gnmU'd  by  \h«  «Uitc  or  utiinicipality :  and  no  one;,  I  »up[>ua(!.  tuia  ever  cnii- 
t«nd<>d  that  thf^  sijite  hail  not  8  ri^ht  tii  prcacriUi)  the  conditlODs  upon 
which  Huch  privilcgL-  shoiilil  bo  cnjoyitd. 

At  the  October  tenn  of  the  Supreme  Court,  iu  187G,  when 
the  oijiuion  in  Munn  v.  UUiwit  was  delivered,  ciwes  involving- 
tliu  validity  o£  ruihvay  rates  fixed  by  Uie  legislatures  of  Iowa, 
Minnefiuta,  and  Wiscoiitiiii  were  also  decided.  Several  of  these 
cases  involved  the  power  oi  legislatures  to  fix  conclusively  tlie 
rates  for  public  service  under  the  Fourteenth  Amendment,  and 
ia  each  case  the  court  afhrmcd  this  ])ower. 

In  Chicago,  BtirUiiffton  ^  QHimy  liailtnay  Co.  v.  lottut,^  tnaxi- 
mnm  rates  fixed  for  transportation  by  a  statute  of  that  state 
were  contested  on  the  ground,  among  others,  that  the  rates  iiied 
would  take  property  of  the  raiUvay  without  due  process  of 
law.  Keplying  to  tlus  contention  the  court  in  an  opinion 
upliolding  the  statute  said  through  Chief  Justice  Waite: 

In  the  »lisenc»  of  any  legiiilstiTe  regulation  upon  the  saliject,  th«  courts 
uiuMt  iloeidp  fur  it,  «,n  Ihuy  do  for  privaUi  pemous.  whvu  votitrovvrBii-a  ariiip, 
what  i»  r^aflonahle.  But  when  the  legi.ilatura  strpn  in  and  preMrihes  a 
maxirtium  of  charge,  it  opt>nit«H  upon  this  corporation  the  name  as  it  iloex 
upon  individuals  engaged  in  a  siiailar  businetis. 

In  other  words,  the  court  decided  that  due  pitwess  of  law  was 
satistiedwhen  rates  for  public  sen'i'Ce  were  fixed  by  the  legislature. 

The  next  case,  Pfik  v.  Chtraga  jf-  North-  WetUrn  Rai/wag  Co.? 
was  brought  to  restrain  the  enforcement  of  a  law  of  Wis- 
consin that  tixed  maximum  I'ates  for  passun^'crs  and  freight. 
It  n'as  contended  on  the  part  of  Uie  railway  security  holders 
that  the  nttes  named  in  the  statute  would  destroy  the  value  of 
their  securities,  that  the  railway  was  entitled  to  collect  reason- 
able compensation  for  its  8or\'iccK,  and  that  reasonable  conipen- 
aatiou  was  a  question  for  the  court  and  nnt  for  tlie  legislature. 
Chief  Justice  Waite  again  delivered  the  opinion  of  the  court,  in 
which  it  was  said,  upholding  the  atattite: 

In  Munn  V.  Illinois,  fupra,  p.  113,  and  Ckicayo,  Burlini/ton  ft-  ii'iitMy  Rait' 
load  Co.  V.  loira,  tufura,  p.  155,  we  decided  that  the  Htute  mny  limit  the 
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auiounl  of  chargtw  by  nilroad  rampftDieit  for  fares  and  freights, 
rmtniinnil  by  lonie  eoriLrAct  in  the  ohuter,  even  though  their  income  m*y 
huw  inxti  pledged  u  Mourity  fur  the  jwymetil  at  obligfttions  ioc 
uj>uu  tli6  faiti)  vi  the  charter.  Bu  far  UiU  cuw  w  tliHiMiitRd  of  by 
(IncUIoiu.  ...  As  t«  thn  «lniin  Llint  the  cuurtH  tniut  <le<;iiJ«  what  \h  rvaaon^ 
nlile.  itutl  not  the  leffiHliitiirc.  'riiin  li  noE,  neW  to  this  vaso.  U  has  bven 
fully  no»Niil«r«>l  iti  Munn  v.  llltuoU.  When-  projxi-rty  Itu  l>ocn  clothtril 
will)  It  piiblin!  iiilrrcut,  thv  legislature*  muy  lix  »  limit  to  that  which  shall 
In  law  b«  reiauiiablo  for  iIh  use.  Thiti  Uiiiit  binds  the  vourtA  aa  well  as  Lbs 
jwople.  If  it  hns  bwii  improperly  filed,  the  IegiiiUil.urc,  not  the  court*, 
niudl  bu  apiMMtln]  Cu  fur  ihv  vhtiiige. 

In  Chicago,  Milwattktt  {f-  St.  Paul  Ra'droad  Co.  v.  AekUy^ 
Uio  ouurt  mud,  speaking  ihrciiigli  Chief  Jtistloe  Wiute: 

Thii  only  qnettiOD  prewntvd  hy  thiK  rr^cont  i«  wh^tJier  a  railroad  com- 
)>Atiy  ill  WlMOBttn  Ofto  reooror  (or  the  trftnn[<ortattDn  of  property  luore  than 
ihu  innxtniiim  flicd  by  thn  act  of  March  II.  1874,  by  iihuwing  that  tho 
aiituiiiit  ehargr-d  wan  nu  mure  than  a  rvuaoiiaLiIc  compenmlion  for  tbe  mtv- 
ir«4  r»tiil«r»d.  .  .  .  Hnl  for  ^oods  acttinlly  carried,  the  limit  of  the  reoov- 
«ry  U  Ui&t  prawrilifd  by  Uiu  sUitute. 

Two  casM*  involving  ntilway  rates  underastatitte  of  Minne- 
sota followod  tlimw  juat  considered,  and  the  court  in  brief  opiit- 
ioDB  atntvd  tliiit  thvy  \v(.>re  covered  by  the  rulings  already  ainde. 

In  iSti'tte  V.  UVj«v?nim,*  wbicb  was  decided  in  favor  of  a  state 
statute  lixing  rates,  tbe  only  question  not  covered  by  CkicaffOt 
etc.,  Hailteay  C^.  v.  AekUy,  according  to  the  court,  related  to 
tha  oonstniction  of  a  otfftain  cbartor. 

Justioea  Field  and  Strong  dissenteil  in  each  uf  tbe  above  nul> 
vay  caars.  but  giive  no  opinion  until  Stime  v.  Wueontim  was 
reached,  when  Justice  Field  prepared  an  opinion  tn  which  Jus- 
tice Strcing  concurred.  In  this  opinion  the  dissmt  to  thU  entire 
group  of  nulway  cftsc«  was  put  on  the  gronnd  that  the  railway 
oharten  were  oontnt>t4  with  tlie  legislatures,  which  should  prT>- 
t«et  tbe  compameg  frvtm  state  regulation  of  ratce. 

Bsakles  Chief  Justii-e  W'aite.  the  celebrated  group  of  cases 
headed  by  Mtinm  v.  Htimn*  was  supported  by  Justices  CLiford, 
Hunt,  Bradley.  Swaynn,  Daris.  and  Miller.  Tbe  assertioa  by 
these  judges  of  the  power  of  states  to  fix  oanchaaTe  rates  lor 
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public  urrico  seems  to  hnvc  bAon  as  (emphatic  as  any  believer 
in  local  self-government  could  tle^ire. 

The  doctrine  of  the  Granger  Cases,  that  a  state  may  fix  con- 
clusive itites  for  local  public  service  was  reafliruied  in  the  case 
of  Rugglet  v.  lUinoUy*  where  the  validity  of  a  law  of  that  state 
providing  a  maximum  fare  per  mile  ou  railways  was  called  in 
question.  In  the  course  of  itfi  opinion  tiustaining  the  law  the 
Supreme  Court  said : 

This  inipliiut  Lbnt,  in  the  abeenoe  of  direct  Iftgialation  od  the  subject,  ^ 
the  power  of  tli«  dircctorB  over  the  mttn  is  ituhjc^^t  odIj-  to  the  comraon-lftw 
limitftlioii  o£  re&HonatileneM,  for  iu  tbr  nlwenct*  of  it  stiitul*',  ur  otlti>r  {> 
&ppropriat<i  indicBtion  of  ttie-Iegi8lativt>  will,  the  oommon  lav  forms  part 
of  the  laws  of  the  atatc  to  which  ttio  corporate  by-lawn  miiat  confonn.  Hat 
since,  in  the  aba<>Dce  of  some  irAtminiTi};  cotitract,  the  itat«  mtiy  establish 
a  luaxhuuDi  of  taifta  to  be  chained  by  railroad  coiiipaiiivs  for  Lbe  tnin»pi>r- 
tatioti  of  ]wrHonH  and  pruj^crty,  it  fntlnwn  thai,  when  ii  maximum  lei  so 
established,  that  fixed  by  tbc  flirt-ctors  miut  conform  to  ita  refjuiremeuts, 
othorwiM-  lb{*  by-lnws  will  Iw  repii^uutil.  to  the  I«w». 

Seven  judges  supported  the  majority  opinion  in  this  case,  and 
two  judges,  Field  and  Harlan,  delivered  separate  concurring 
opinions.  Judge  Harlan  held  that  the  charter  of  the  railway  in 
question  was  a  conti'act  that  gave  it  the  right  to  collect  reason- 
able rates,  hut  that  the  rates  fixed  by  statute  were  not  shown 
to  be  unreasonable.  Judge  Field  held  that  the  statutory  rates 
had  not  been  shown  unreasonable,  but  did  not  state  why  he 
thought  that  they  were  bound  to  be  reasonable. 

tiy  1885  a  fundamental  change  had  taken  phice  in  the  posi- 
tion of  a  portion  of  the  court  on  thu  question  of  state  power 
over  rates  for  public  service.  This  change  was  brought  out 
by  the  case  of  iStone  v.  Farmera]_Xtgan  ^_  Trimt  ^..'^  where  an 
effort  was  made  to  enjoin  the  enforcement  of  rates  under  a 
Mississippi  statute.  The  court  through  Chief  Justice  Waite 
atlirmed  the  power  of  the  state  to  lix  rates  and  upheld  tlte 
statute,  but  added : 

Prom  wliat  h&a  been  said,  it  is  aot  to  be  inferred  that  this  power  of  liouta- 
tioo  or  regulation  in  itself  without  limit.    This  power  to  regulate  is  not  a 
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pcnrer  to  destroy,  and  limitation  isnoltheeqaiTmlentofeuafistfatiou.  Ui 
plvt^nsp  of  regulating  far«s  and  freights,  tbe  st«l«  caoDot  icqaire  » 
coT|Kkration  bi  canr  peraous  or  prupertv  without  nwsid;  neta^jer  can  it  t 
Uiai  which  ID  law  amouiiu  to  a  taking  of  privmta  frnpeity  for  p^ific 
vitlliMtjastrompeiuuttiuti,  or  without  dutr  procesaothw.  What  wnoU  bare 
this  «llecl  we  uevd  Dot  now  6*j,  becousr  no  tariff  has  yet  been  fixed  by  the 
eommiMon,  and  the  statute  of  Maaisaippi  vxpnsalr  prgtMei  »tba>  la  aO 
triab  of  eawa  bmugbt  (or  a  riolatioD  of  anv  tariff  ol  chat2<e%  a«  fixed  hj 
the  coauuiision,  tt  maj  be  abowo  in  defenae  that  aach  tariff  to  ftxad  it 
aajtial." 

Tbus  vaa  th«  trnderlyinif  principle  of  the  Gnnger  Cams  as 
to  reasonable  ratc«  Ut>iigfat  in  question.  Vnlimited  pow«r  d 
ngalataoo  like  that  affinned  in  tho«6  caaeB  amj  cexiainly  he 
used  to  desOoj  and  did  ia  fact  destror  mach  of  the  value  of 
nil«By  securities  under  the  Granger  Acts.  It  vas  sakl  of  Uw 
Unhed  States  Bank  b^  Chief  Jnstke  ManhaU  in  JTOmUtA  ▼. 
Sitte  of  MmryUmJ :  ■ 


That  th*  poww  o<  laiias  il  bj  the  I 
%  b  too  abriooa  to  ba  dniad. 


I  May  bv  cxKraaad  ao  aa  «D  < 


The  tax  tmpoeed  bjr  Coognss  on  note  tssoes  of  state  banks 
after  tbe  close  of  the  Ciril  War  in  the  exercise  of  its  power  to 
zagtdate  tbe  cunenc;.  and  upheld  in  I'fKu  B^mk  r.  Ftmmm^ 
eutainlj  dcetnyed  tfasM  iiwigii  cotnpleielj.  Of  ooane.  if  lbs 
power  to  regulate  ia  itself  regulated  br  sona  other  and  h^ifaer 
power,  tfc«  fotaHr  nar  be  heid  witkta  any  destzed  linnts.  Tbe 
•bore  qaatntioo  frou  the  opinkw  in  Simm  t.  /Wwr*'  Ltmm 
^  Tntat  Cb.*  most  mean,  tKetefore.  aa  anartiaB  hf  the  oourt  of 
ila  power  to  review  rates  fixed  fan-  a  stala,.  Even  the  Granger 
Cmam  nerer  dadded  that  a  rmilway  mast  eontiinM  in  Imiinf 
against  iu  will  oader  rates  fixed  I7  a  state;  it  was  open  to  tlie 
laawa;  «o  go  out  of  busiBeK.  Keither  did  the  Gno^  Caaea 
dedJa  thattha  piupettj  need  m  a  |wihlirissi  ■■  s  ■igfct  be 
wilbowt  dM  praom  irf  Uw.  brt  nthw  tbt  stah 
«f  latea  lior  satb  asniea  wm  dw  praeaas  of  kw.  Tbe 
hj  tba  Bamt  ia  tha  cms  «^l«  aMMiantha 
slate  to  die  review  o(  the  ivaaooshkBesa  or 
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of  rates  fixed  by  a  state.    Tliut  meaning  is  nude  clear  by  the 

statement  that: 

What  would  hav«  tliis  effect  we  nea<]  not  iioWvay,  bVoauso  ao  toiifl  baa 
yet  been  fixed  hy  the  comiuisuoa.  . .  . 

The  opinion  in  the  caae  under  couHideration  was  delivered  by 
Chief  Justice  Waite  who  spoke  in  the  Granger  Cases,  and  was 
ahio  supported  hy  Justices  Bradley,  Millei-,  Woods,  Matthews, 
and  Gray,  of  whom  Bradley  and  Miller  took  port  in  the  Granger 
Caaea.  Justices  Harlan  and  field  dissented,  and  Rlatchford  did 
not  sit.  The  dissent  of  Harlan,  J.,  went  on  the  gitiund  that  the 
railway  chartent  were  contraels  that  permitted  the  companies  to 
fix  their  own  rates  unless  they  vrero  shown  to  lie  unrcjisonable. 

In  Dine  v.  lieiddman '  a  statute  of  Arkansas  thai  fixed  a  niiixi- 
nnini  fare  of  three  cents  per  mile  on  railroads  in  that  state  was 
upheld  hy  a  unanimous  court.  It  w:is  shown  in  tliis  case  that 
the  rates  fixed  by  statute,  ou  tlie  basis  of  the  existing  tiaftic, 
would  yield  a  net  yearly  income  of  less  than  1.5  per  cent  on  the 
original  cost  of  the  road  and  onlj-  a  little  more  than  2  per  cent 
on  the  bonded  debt.  The  evidence  did  not  show,  however,  how 
much  the  then  owners  of  the  railway  had  paid  for  It.  Justice 
Gray  said  in  delivering  the  opinion  of  the  court: 

Without  «ny  proof  of  the  mim  invested  by  the  reorgnniiwfj  corporation 
ar  its  tnutee«.  the  court  hoa  no  m«an«,  if  it  would  under  uny  circumslaiicea 
have  till  ptiwrr,  of  determining  that  th«  riit«  of  thme  centa  a  mile  Uipd  by 
th«  legislature  is  aiireuouable. 

The  dictum  above  quoted  from  Stone  v.  Farmtr»'  Loan  ^  Trutt 
Co.^^  as  to  limitations  on  the  power  of  states  to  fix  conclusive 
rates,was  repeated  with  approval  in  the  case  under  consideration. 

In  neither  of  these  two  cases  was  it  open  to  memWre  of  the 
court  who  did  not  assent  to  this  dictum,  but  who  did  ag^ree  with 
the  decision,  to  dissent  from  the  opinion,  because  Ute  principle 
of  the  dictum  was  not  acted  on  in  either  decision.  The  later  of 
these  two  cases  was  decided  by  eight  judges,  Chief  Justice  Waite 
having  died  at  Washington,  March  23, 1888. 
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Id  Ckieaf*,  atfjh— ntw  /  A.  Pmmt  RtOnrnd  Ck.  v. 
tiie  dicta  pat  Ibitfa  fai  preiioai  eaan  tint  tbe  nmetaHvaem  ot 
ntes  fixed  bj  a  state  is  Bubjeet  to  reriev  by  the  coartB,  was 
QstaUished  br  th«  force  of  a  judicial  ilccisioti.  Thii  caae  aniae 
imder  a  ataeute  of  Minneaota  iriii^  antfaonzed  a  commission  to 
fix  oauportalion  rat««.  The  commiMioQ  redaced  tlte  nte  for 
eanjii^  milk  between  ontain  points  from  3  cents  to  3.5  cents 
per  gaUoai,  and  the  SlinoeeDta  cooiYs  refused  to  admit  evidence 
offered  bjr  the  imilwaj  that  tbe  latter  xate  was  tinreasonaUe. 
holding  that  ander  the  atatnts  the  fiadinga  of  the  oommissioo 
were  ooocIaaTe.  From  tiiis  decwoB  tbe  nilwaj  appealed  to 
the  Fedeial  ooort  oa  tbe  gioond  that  the  denial  of  a  jadicial 
hjiing  as  to  tbe  TTtinnahlfaimn  of  the  nice  would  deprive  it 
''<tf  poofKity  withoat  dne  proeen  of  law.  Mr.  JiutiM  Bl^chford 
delivered  the  opinion  of  the  coortf  boldiitf  the  Minnesota  st&tute 
Toid  because  it  made  tbe  rate*  fixed  hy  the  ooMwrieriop  oonclo- 
nve^   In  the  coarse  of  this  aptmoo  the  coort  sud : 

naqoMtioa  of  the  tcaioaableaaHiofa  rUeof  clMii^fbrtmiqMirtatian 
hj  ft  nalraad  Kom^  auj ,  invotriag,  ■•  il  dtn*,  Ui»  ilf  »ot<rf  i 
both  Mn^»nhlheg^fyM»d—tet>wbtW|i»M»e,w^i«gBt|y  a« 
tio«63TJafeialiwMt%«ico.i»qaiiiag  Janiw.ianrfkwiDrH»iatuuun^ 
tioB.  U  tha  uni»ny  fa  irf^mA  of  Ai  poiwr  tt  chargjag  wawinrth  t»ft» 
lor  the  eae  of  h*  prvpertr,  and  aack  defviratioii  l*kM  fUaee  m  tke  ab—ao 
of  Ml  JiiTialititifNi  by  jadieial  —cfcmtyT  ii  »t<t>|*iwJrf  tba  tawfnl  ue  «f 
iti  jnipw^.  aad  lh«.h«eta>i—taail«i»eC*tthtf«i^»tyiltlf.  withoat 
Am  peoeisaf  Ut.  and  ia  TBolatioa  of  tbr  Coartitari—  a<  the  Cahed  Stalas  ; 
md  is  «»  Cu-  M  U  t»  thai  dcfcitvd.  whik  other  {iM*ae*  ar«  permitted  to 
wcMwra— oMibhpTO&l>apoathfcir>anili<tcintaT,  lhtcoa^>mv  adcpmed 
of  the  aqaal  pwdartiaa  e<  tha  lawi. 

Dissent  from  some  of  the  j«dg«s  who  decided  tbe  Granger 
Caaea  was  now  due.  This  dissent  conkl  not  pn^Krlv  have  been 
d^v«ed  in  the  earUer  oases  when  Uw  power  of  the  court  to 
review  rates  fixed  bgr  a  staibe  bad  been  asserted,  becauH*  tbi^a 
assertioDs  were  mere  dicta  and  were  not  involved  in  the  decisions 
of  tbe  ceses  where  thev  oocvrred.^ 

Id  Ibe  cooae  of  a  long  dtaseBtiag  opinioa.  ooociund  in  hy 
Jostioes  Giaj  and  Lsmsr.  Jostioe  Bradler  said: 
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I  cAiiDot  agree  to  the  decision  of  the  court  in  lliis  cKtv,  Tt  practically 
overrules  J/unn  v.  IHlnou,  94  U.  S,  1 13,  and  tbe  several  railroatl  eascB  that 
wexe  deeideil  at  tlto  samo  time.  Tht.'  guvoniing  principle  of  tlinfw  caaes  wits 
that  the  regulation  and  settlement  of  the  fues  of  raiirtiaibi  and  other  putiliu 
accoiiiinodulioiiji  m  a  legLilative  pri^rDf^iittvr  aiid  not  a  judicial  one.  This  is 
a  principle  which  1  regard  as  of  great  imiwrtance.  When  a  rnilroad  com- 
pany ia  chikTU-nsd,  it  ia  for  thli  piirpooB  of  performing  a  duty  which  belongs 
to  the  stat«  ttAclf.  Tt  is  ckart«r<>d  as  an  ag^-nt  of  the  sLati;  for  furniahiug 
public  ace  u  in  modal  ion.  The  »tnt«  might  buihl  iU  railroadH  if  it  saw  fit.  It 
is  itt  duty  and  its  prerogative  to  pronde  means  of  intercominunication 
l>elw«L>n  one  part  of  its  Wrilory  and  auuther.  And  this  duty  is  devolved 
npon  the  legi-tlntire  department.  If  the  Icgislntune  couimlsaions  private 
parties,  wbethur  corporatioiu  or  individiiala,  to  perfurni  this  duty,  it  Is  ita 
prerogative  to  fix  the  fares  and  freights  which  tliey  may  charge  for  their 
serriccs.  .  .  .  Bnt  it  is  suid  tliat  all  chargt^s  flhould  be  reasonable^  and  that ; 
none  hut  nvutoitahlH  cliargpsranlm  cxactt-il ;  and  it  imirK'-d  that,  what  is  ■{ 
reatouable  charge  is  a  judicial  question.  Outbe  coutrary,  it.  is  prceuiinetiUy 
a  legislative  onu,  ttivolring  cuniiideraltons  of  policy  as  vtell  as  of  ruiuunera- 
tioii;  and  is  usually  d«.^t4.Tmini:d  by  the  legiElature.  by  fixing  n  inaxitnum  of 
charges  in  the  charter  of  the  ctmipaiiy,  or  aftcrwanin,  if  its  hands  are  not 
tied  by  contract.  If  this  maximum  is  not  exceeded,  the  courts  cannot  inter- 
fet«. . . .  Tlius,  the  legisUtiiru  either  fixes  the  charges  at  rates  which  it 
daems  reasonalilc,  or  merely  declares  that  they  shall  be  rt*asonable;  and  it 
is  only  in  th^  latter  ciMe,  where  what  is  reajtunnble  is  left  open,  that  the  couria 
have  jurisdiction  of  the  suliject.  I  repeat:  when  the  lejjislature  declares 
that  the  charg^*H  hIisII  be  reasonable. or,  which  is  thosamu  thinfj,  allows  the 
common-law  rule  to  that  effect  1o  piwvail.  andlearesthe  matter  there  ;  then 
resort  may  be  had  to  the  courta  to  inquire  jiulicially  whether  the  charges  are 
reasonable.  Then,  and  not  till  thfii.  is  it  a  judicial '|ui«Lion.  But  the  legisla- 
ture has  the  right,  and  it  is  its  prerogative,  if  it  chooses  to  exercise  it,  to 
declare  whjit  w  reasonable. 

Tliift  ia  just  where  I  differ  from  the  majority  of  the  court  They  aay  ia 
effect,  if  not  in  terms,  that  the  final  tribunal  of  arbitrament  i«  tlie  judiciary ; 
I  Miy  it  ia  the  legislaturu.  I  hold  that  it  is  a  leglslatire  question,  not  a  judicial 
one,  unlcAS  the  legislature  or  the  law  (which  is  tlie  name  thing)  has  made  it 
judicial,  by  prescribing  the  rule  that  the  charges  shall  b<-  reasonable,  and 
leaving  it  there.  It  ia  always  a  delicate  thing  for  the  courts  to  make  an  issue 
with  tiie  IcgiHialivc  department  of  the  government,  and  they  t^hould  never  do 
so  if  it  is  possible  to  avoid  it.  By  the  dPCiMon  now  made  we  declare,  in 
effect,  that  the  judiciary,  and  not  the  legislature,  in  the  final  arbiter  in  the 
regulation  of  fares  and  freights  of  railroads  and  the  ob:irgcs  of  otiter  public 
accoiuiiiodatiuiu.  It  is  an  aseutnptiun  of  authority  ou  the  |>art  of  the  judi- 
ciary which,  it  8cein«  to  mc,  with  all  doe  deference  to  the  judgment  of  my 
brethren,  it  has  no  right  to  ntalte. ...   It  ia  eompliuned  that  the  deeiaiona 
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of  the  board  Aro  Rnal  and  without  nppenl.  So  are  the  decisiooa  of  thn  courts 
in  muttvrs  vrithici  their  jiirUdiE-tioii.  Tliftre  iniiHt.  h*-.  a  flnal  tribunal  some* 
whore  for  deciding  every  quesUon  In  the  worldn  lnjusl)c«  may  tAko  place  in 
all  tributinla.  Allhumaiuafltituliuii^uroiinjfcrfect — courteaftvell  as  eom- 
missiona  and  lej^Ulatures.  Whatever  trihunaL  hns  jurisdiction,  it^  decisions 
are  final  andvunulu^iveunlesoan  appeiil  ixgivifii  thnrvfruiii.  Th«  im|>QrtBiit 
quu<tlau  always  18,  what  is  the  Lawful  tribunal  for  the  particular  case?  In 
my  judgmi^nt,  in  thi;  prpoent  auw,  tiio  i>ru[>ur  tribunal  wus  the  legislature,  or 
the  hoard  of  comniissioiirrM  which  it  created  for  that  purpose. ...  It  may 
be  that  our  lt>{;iBlutiire«  are  invested  with  ton  in  nch  pnwwr,  open,  w  they  are, 
to  influences  ho  dangerous  to  the  interesto  of  individuals,  corporations,  aod 
society.  Ilutmichis  thecousiitutionof  our  repuhlican  formof  giireminent; 
and  we  an.-lx)Lindto  abide  by  it  until  itcan  bcLwrrected  in  alegitimntc  way. 
If  uur  l<-|^i(ilulun.-6  become  too  arbitrary  in  the  cxerme  of  their  [wwcnt.  the 
people  have  always  a  remedy  in  their  handa  ;  tliey  may  at  any  time  restrain 
them  by  coi»titutional  limitations. 


This  strong  dissent,  iii  1889,  gives  a  glimpse  of  the  conQict 
that  had  been  going  oil  in  the  Supreme  Court  since  the  dcciaioa 
nf  the  Granger  Cases,  in  1876.  As  far  as  con  be  seen  from  the 
line  of  decisions  noted,  only  two  of  the  seven  judges  who  decided 
those  cases  ever  receded  from  the  position  there  t^lcen  that  the 
court  could  not  review  the  reason  altlcn  ess  of  rates  fixed  by  a 
legislature.  Of  these  two  judges,  U'aite  indicated  his  change 
of  view  by  the  dictum  above  quoted  from  Stone  v.  Farmrra' 
Lonn  &  Trust  Co.,  and  Miller  concurred  in  the  mnjority  decision 
of  the  Minnesota  case  just  cousidured,  by  a  separate  opinion. 

As  new  judges  came  on  to  the  Supreme  Bench,  the  support 
given  by  tlic  court  to  the  principles  of  the  Oningcr  Cases  grew 
leas.  In  Chicago^  etc.,  Raiiway  Co.  v.  Minnetota^  the  scales 
weiti  turned  and  five  justices  —  Fuller,  Field,  Harlan,  Blatch- 
ford,  and  Brewer  —  supported  the  majority  opinion.  Of  the 
nine  judges  who  sat  in  the  Granger  Cases  only  Justices  Field, 
Miller,  and  Bradley  rentained  to  talce  part  in  the  case  last 
decided,  and  of  these  three  Justice  Bradley  alone  adhered  to  the 
fundamental  dnctrine  of  the  earlier  decisions. 

By  ^^'^TffV  "*''  ^^'IfVffMl^  ^fi  ^'  ^fi"»i^<">^^'  tbe  Granger  Casea 
were  in  large  measure  overruled.    Due  process  of  Law  was  no 
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longer  to  be  found  in  rates  fixed  by  states,  but  in  decistoiiB  ot 
the  court  as  to  what  wae  reasonable.  Under  this  decisiou  tlie 
stales  may  exercise  as  mueli  or  us  little  control  over  rateti  as 
the  court  sees  tit  to  permit.    In  Munn  v.  lUinoii '  the  court  said : 

The  controlling  fant  is  th«  jiower  tn  regtUate  at  all.  If  that  ex'mtA,  the 
right  to  estAblish  the  mnximuni  of  charge,  a*  odu  of  the  means  of  regula- 
tion, is  implied- 

With  equal  force  it  may  be  said  that  assertion  by  the  court  of 
authority  to  review  the  reasonableness  of  rates  ftxed  by  legia- 
laturea  opened  the  way  for  a  great  reduction  in  state  powera. 
Since  1889,  when  the  paramount  authority  of  the  court  was 
established  by  a  judicial  deoLsiuu,  suits  to  invalidate  rat«s  fixed 
by  legislatures  have  multiplied  atid  decisions  have  borne  with 
increasing  severity  on  state  powers. 

In  Budd  V.  New  York,  decided  in  1892,  the  validity  of  a 
statute  of  that  slate  was  contested  on  the  ground  that  mtea 
Jixed  by  it  fur  elevating  and  storing  grain  were  not  within 
the  state  power  to  make  and  were  unreasonable.  Mr.  Justine 
Blatcliford  in  delivering  the  opinion  nf  the  court,  supported 
the  power  of  the  state  to  regulat«  the  biL<iincsR  of  storing  grain 
and  said : 

In  the  Citxc  hcfor«  tu,  the  records  do  not  show  that  the  chsrf?*^  fixed  by 
thu!  ntJitute  an-  uiireaKonahli;,  or  that  property  ha^  been  taken  without  iluo 
procew  of  law,  or  that  there  has  been  any  denial  of  the  equal  protection  of 
the  laws ;  uv^^ii  if  undur  any  uircuraataiices  we  (.■uiild  ileteruiiuu  that  the 
maximum  rale  flxaid  liy  the  log'ittlaturfl  woa  unrpaRonahle. 

It  WHS  also  said  in  tliis  opiaiuu,  referring  to  Chicago,  etc... 
Railway  Co.  V.  MimuKota  : 

What  TrM  luitd  in  the  opinion  in  134  V.  A.,  aa  lo  the  (Question  nf  the 
rea«onablva«MH  nf  the  rate  of  charge  being  one  for  judicial  inveatigation, 
had  no  reference  to  a  cam  where  the  rates  ai»  preseribed  directly  by  the 
Ivgialature. 

This  statement  was  nhittr  dicta,  pure  and  simple,  as  the  rates 
in  Bttdd  V.  Netp  York  were  not  shown  to  b«  unreasonable,  was 
in  direct  conflict  with  the  language  of  the  Minnesota  case  and 
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support  for  it  cnn  be  found  in  later  Ueciaions.  Moreover,  the 
Uiroo  dJMcntin^  judges  in  the  MiimesotA  case  certainly  undeiv 
iitniiil  tlin  <lorisioti  Uwro  to  apply  to  rates  lixed  directly  by  a 
IvgisUturc  M  woll  as  to  thoM  fixed  by  a  commission.  It  is  to 
be  noted  that  tho  Minnesota  statute  itself,  aa  construed  by  the 
Supreme  Court  of  that  stAle,  was  declai-ed  invalid  by  the  United 
vi>tutcs  Supix'uie  Court,  and  not  merely  the  rates  dxed  under 
the  slatutA.  Thia  statute  evidently  failed  because  it  denied  tite 
right  of  thi<  courts  to  investigate  the  reasooableness  of  ntes 
tlseil  under  it. 

As  to  reaitonahle  rates  Btidd  v.  N^it  York  >  simply  shows  tb&t 
their  uun^iunnnMtMieAji  must  be  proved  before  the  court  vill  bold 
them  void  on  ihni  ground.  Justices  Brewer,  Field,  and  Brown 
di»9onte<l  in  tlii»  case. 

KrtiM  V.  .Ytirf  A  Aiiwfa  *  involved  the  v^idity  of  a  statute  of 
that  »tate  tliat  &xcd  i«t«»  fof  storing  gtato.  The  case  tnziMd  oa 
the  power  of  th«  IcgisUture  to  fix  rates  at  all.  rather  tfaaa  on  the 
ivasonahlaaass  uf  the  rates  actoaUy  fixed.  The  ooart  opkeU 
Uk»  statnt*v  and  said  ia  its  Of>uuoii»  ddivend  fay  Jurtiw  SUna  z 

W*  an  hBted  by  tUs  netmi  m  tka  twtfkiM  wh 
et  X«<ftk  I]tokc4a  IB  rrfwhtia^  W  a  gmmti  las  tU  baMoa  ai 
«(  pahtir  vanlkaaaMaca  cac*C*'  ^  ^h^ariagaaJ  alaria^  yaia  : 
4mum  W>  ifea  ftewtiV  Uk  «tnrlk»  cmHl  |f«lK«iaM  «<  Oa  hm  ■ 

fctoatMaHmi^  ittiriJapua— «<h«.aalaiili t 
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diTidends  on  their  inrestments,  or  tlic  hondholden  any  interest  on  tb«ir 
bmiu,  the;  tihould  b»  fulty  advised  as  to  what  is  doii«  wilii  th«  nweiiptv  and 
eariUDKS  of  the  company;  {or  if  eo  adrisod,  it  uiii;ht  clearly  aj^gwar  that 
A  prudent  nnd  honest  manageuicrib  wi>uld,  within  llic  raK-s  pre«:ril>t<d, 

^■ecura  to  the  bondlio^dera  their  iiiterual,  and  to  the  stockholrli^ra  ruiwwn- 

^ftblc  dividends. 

The  o|]inion  delivered  by  Justice  Brewer  in  this  ciise  clearly 
uplioUls  the  doctrine  of  Chicago^  etc.,  Hitiiwat/  Co.  v.  Minn^aota^ 
that  the  court  lias  power  to  review  the  reasonableness  of  rates 
fixed  by  a  lejfislnturc. 

Reagan  v.  Farmer^  Loan  ^  Tr\i$t  Co}  furnished  another 
application  of  the  same  doctrine  by  restraininjf  the  railway  cora- 
miasioa  of  Texas  from  enforcing  rates  fixed  under  a  statute  of 
that  state.  Tbe  statute;  provided  that  rotes  fi^ed  under  it  were 
to  be  deemed  rensonable  until  finally  found  otherwise  in  a  direct 
action,  but  enfoi-cement  of  the  rates  fixed  wa»  enjoined  bi;f(irc 
their  reasonableness  waa  determined  by  evidence,  in  spite  of  the 
language  of  the  statute.  In  the  opinion  of  tbe  court,  delivered 
by  Jiwtific  Brewer,  aflirming  the  preliminary-  injunction  and 
holding  the  rates  unreasonable  and  void,  it  was  said: 

Ts  tfa^rr  anything  which  dctrart8  from  the  rorci*  of  the  ffcttieral  allr^tion 
that  tlii-ae  rate*  are  unjust  and  unwiiaonahle?  Thia  clearly  appears.  Tlie 
ooflt  of  this  railroad  firoperty  w  aa  f^O.OOD.tHU) ;  it  czLuiiot  Iw  r«i>lBc«d  to-day 
for  Ipbh  than  425.000,000.  Tbi-rv  are  fl 0,000,001^  of  mortgage  bonds  out- 
BtAnding  ag&inst  it,  and  nearly  910.000,1)00  uf  gtork.  Tliese  bondn  and  stuck 
n*pi*»n'nt  nion*y  inTi?Bt«^d  Jii  Uim  construction  of  this  road.  Tlie  owners  of 
the  Block  havu  never  rctuived  a  dollar's  worth  of  divii)#iKl8  in  return  for  their 
ImTHtment.  Th«  road  wa«  thrown  into  the  handii  of  a  reoeiver  for  default 
in  |>ayin*tnt  of  tbe  interest  on  tlie  bonds.  Tbe  earnings  for  the  laxt  Lhrev 
yeani  prior  to  the  ralabltshmvnt  of  theiHe  rat*'«  wore  iiisulficient  to  pay  th*- 
o{»ersting  oxpvniteft  and  tho  interest  od  the  bonds.  Jn  order  to  make  good 
the  doflcicnoy  in  interest  the  stockholders  hare  pnt  their  hnnd<i  in  their 
pookeU  and  advanced  over  a  roiUion  of  doUars.  The  au|i]i[ira  for  the  road 
])aT«  been  purchased  at  as  clieap  a  rale  a*  powilil«.  The  oincHn*  and 
employees  have  Iweu  paid  no  more  than  u  newssary  to  secure  men  of  tbe 
skill  and  knowledge  requisite  to  suitahlo  operation  of  the  road.  By  Iho 
voluntary  aotion  of  the  company  the  rale  in  ceota  per  ton  per  mile  has  de- 
creasr<]  in  ten  years  from  3.<Kt  to  1.^0.  The  actual  retlnction  by  virtue  of 
this  tariff  ill  the  receipts  during  the  six  or  eight  months  that  it  ha»  iMun 
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enforced  amounU  to  oTcr  ^'l  50,000.  Can  it  be  that  &  tariff  which  undftr 
ihvm:  circiimstaucea  has  worked  aimh  results  to  the  parties  wboee  jwoney 
built  thifl  toad  U  otiier  tfaan  unjust  or  unreoaonable ? 

It  may  be  suggested  that  the  decision  in  this  case  rested  en 
the  provisiun  of  the  Texiis  statuto  that  ifuitR  might  bo  brought 
to  determitke  the  reasonableness  oE  rates  fixed  by  the  commission. 
This  view  cannot  I)e  inaintKined,  however,  because  the  statute 
expressly  pmvided  that  rates  so  fixed  should  be  deemed  reason- 
able until  linally  found  otherwise  in  an  aution  brought  by  the 
dissatislietl  iiiirty,  aud  tliat  in  such  actitms  ^'  the  burden  of 
proof  shall  rest  up»jti  the  plaintiff,  who  must  show  by  clear  and 
aatiafactory  evidence  that  the  rates,  regulationa  {etc.),  com- 
plained of  are  unreasonable  and  unjust^"  Tho  caae  in  which  the 
injunction  rciAtraining  tho  commission  from  enforcing  the  rates 
in  question  vna  granted  came  up  to  the  Supreme  Court  on 
demurrer  by  the  commiasioners  and  the  Attorney-General  to 
the  complaint  of  tlie  Tiust  Company,  so  that  there  was  no  hear- 
ing on  the  meritjn  as  the  statute  required.  In  deciding  the  case 
/tiie  court  went  on  the  broad  ground  that  it  had  power  to  deter- 
"  mine  whether  rates  fixed  by  states  were  reasonable.  This  was 
shown  by  the  statement  in  the  course  of  the  opinion 

that  no  legialfttinn  of  a  State,  aa  to  the  mode  at  proceeding  in  ita  own 
courts,  can  abridge  or  modify  the  powers  existing  in  the  Federal  cotirts 
ititting  a«  court*  of  erfuity. 

And  also  that  there  could  be 

no  donbt  o(  their  power  and  duty  to  inquire  whether  a  body  of  rotea  pro- 
scribed liy  A  legislature  or  a  cumtuiBttion  in  iinjunl  and  unrcaaanable,  andi 
auflh  A.1  to  work  n  pmniicnl  deelrnction  to  righti  of  propt-rtyi  and  if  foQZHil.] 
so  to  be,  to  restrain  its  operation. 

The  court  modified  the  force  of  its  decision  by  the  statement 
that 

It  is  unnecessary  to  decide,  and  we  do  not  wish  to  he  utidurstood  as 
laying  duwD  ua  nn   absolute  rule,  that  in  erery  ooae  a  faihire  to  produoe^ 
some  profit  to  tho«  who  have  invested  their  money  in  the  building  of  a 
road  is  ronrlnnivt-  that  t\f  t.nriff  is  unjust  and  unreasonable.  .  .  .    Tb*»re 
may  be  circ iiniataocee  witich  would  justify  aoch  a  lariil ;  there  may  have 
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been  fxtrATft^auci>  and  n<:-«dlc«s  expenditure  of  monry ;  there  may  l>e  wuita 
ill  thu  i])aiii^eineiit  uC  tlit*  rami;  miurmouH  mtlAricn,  utijust  diiwriniinution 
as  b«twven  individual  sliip{>erB,  reBultinj;  iu  gen'.-raL  low.  The  oon^Lruction 
ni«y  liavu  be«ii  nt  a,  tiran  when  material  and  lalior  wcm  st  thn  higbe«t 
price,  so  ttiat  t)iL-  actual  ootit  («r  czcAed*  the  piY-rioiit  rnlue  :  the  road  may 
have  hffMi  iiiiwiofly  Imilt,  in  lueiilitivN  where  iht^ri.'  U  no  sutlicintit  buHioeH 
to  liuatain  a  road.  IXiiihtleius  too,  thvre  are  many  olhi.T  matiera  affecting 
thu  ri|>htH  of  thu'  (.'uitimunily  in  which  tliu  ruad  in  built  ua  well  se  the  rightc 
of  those  who  have  built  the  row). 


Evidently  this  case  decides  only  that  under  the  circumstances 
flttkted  a  road  is  entitled  to  earn  iiitei-est  on  its  bonds  and  Bom»- 
tlung  for  its  stockholders,  besideR  {jaying  necessary  n]>cmting 
expeoBes.  Huw  much  the  retui-n  to  stockholders  niHy  l>e  m  not 
decided.  As  no  evidence  was  iitkcn,  it  does  not  appear  huw  the 
court  knew  that  the  failure  of  the  road  to  eiini  "some  profit" 
was  not  due  to  some  of  the  "  mutters  *'  named  above. 

In  the  case  just  considered  and  also  in  tliat  of  St.  LautB  ^  San 
Franeuco  Railieay  v.  Gill,^  decided  (hiring  the  same  year,  1894, 
there  was  no  dissent,  but  the  entire  court  concurred  in  the 
opinion.  These  two  cases  present  interesting  comparisons,  as 
the  railway  company  in  each  sought  protection  fmni  a  law 
for  the  regulation  of  rates,  and  each  alleged  iu  itti  pleadings 
that  the  rates  fixed  for  transportation  would  yield  no  profit  on 
the  invested  capitaU^and  each  case  was  decided  mi  denmrrer. 

The  case  of  St.  Louis  ^  Santa  F£  Jinilwa}!  v.  QUI  carao  up 
under  a  law  of  Arkansas,  passed  in  1887,  that  fixed  a  maximum 
rate  of  thitje  cents  jjcr  mile  for  the  transportation  of  jMuwetigers 
on  railroads  of  that  state,  and  named  a  penalty  of  $300  payable 
to  any  passenger  from  whom  an  overcharge  was  exacted.  GUI 
was  charged  five  cents  per  mile  and  obtained  a  verdict  in  tlie 
state  courts  itgainst  the  railway  for  the  amount  of  the  penalty. 
The  railway  took  the  case  to  the  Supreme  Court  on  the  ground 
that  the  rate  fixed  by  statute  would  result  in  a  taking  of  its 
property  without  due  process  of  law.  Proof  was  offered  for  the 
railway  that  on  the  bruiicb  where  Gill  was  charge<l  five  ceuts 
per  mile  the  aotnaL  cost  to  the  railway  was  3.3  ceuts  per  mile 
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for  each  passenger  carried ;  tfaat  tliis  branch  line  had  never 
earned  more  Uiaii  1  per  cent  anQnaUy  above  actual  0{>erjtiDg 
expenses  on  the  capital  stock  that  had  been  paid  in  eash  and 
invested  in  this  line.  These  oiTers  of  proof  were  not  accepted, 
and  the  demurrer  of  Gill  lo  the  pleailings  of  the  railway  was 
siutained  by  the  conrt  in  an  opinion  sustaining  the  ralidity  of 
the  rates  6zed  by  the  Arkansas  law.  The  opinion,  delivered 
by  Justice  Shiras,  took  occasion  to  assert  the  power  claimed 
in  previous  cases^  hy  saying: 

This  court  liM  ilwclartcl,  in  sHreral  c*m-«,  that  tbetv  is  »  rtraedr  in  the 
coiuis  fur  relief  agaiiiiit  legislation  eoialilinbing  a  tarifT  of  rotes  which  is  bo 
Qiitouionable  as  U>  practically  11091x0;  the  value  of  properly  of  companies 
en|jngv<l  ill  Ihi-  ciuxyinft  huBitiesH.  and  tKat  ewjiecially  may  the  ooiirtfl  of  th« 
Uaitvd  ijtat«s  treat  such  a  cgiKstioii  as  a  judicial  ouv.  and  hold  such  acts  of 
legialatian  U>  be  in  conflict  with  ili?  Constitution  of  the  United  Stales,  as 
depriving  tho  companlea  of  their  property  without  due  process  of  law,  and 
as  depriving  them  of  the  etiiuU  protjtction  of  the  laws. 

The  line  of  railway  on  which  Gjll  was  clinrged  five  cents  per 
mile,  and  to  which  the  offers  of  proof  seemed  to  refer,  extended 
from  the  narthorn  iKiuiidiuy  of  Arkansas  tu  Fayetteville  in  that 
state,  and  had  formerly  been  owned  hy  a  separate  company. 
Referring  to  these  circumslancot  the  court  said : 

lu  this  state  of  facts  we  npree  with  tlie  views  oE  the  supreme  conrt  of 
Arkausaa.  aa  dtsclufted  in  the  opinion  cutitaiui.-d  lu  iIib  rvcurd,  and  which 
wprii  to  the  i.*ftect  that  the  correct  test  waa  n»  to  the  effect  of  the  act  on  the 
defend  an  fn  <>ntire  line,  and  not  npoii  that  jiart  which  was  formerly  a  part 
of  one  of  the  consolidating  rosds  1  the  company  cannot  claim  the  riifht  to 
earn  a  net  profit  from  eveiy  mile,  tsoclion,  or  othor  part  into  which  tho  road 
might  be  divided, 

Finally  came  the  important  statement  that 

Even  if  I'lc  cvidenc<;  could  bo  nndenttoiHl  ax  applii-ahle  to  the  entire  line 
in  Arkanr-aN,  there  was  no  findinir  of  the  facte  necessary  to  justify  the 
courts  in  overthrowing  the  statutory  raUts  as  uiinmsonahle.  but  that,  on 
tht?  contrary,  tho  compiiny's  case  depended  on  allegations  ndmitted  by  the 
tiemiirrer  of  a  party  who,  in  uo  adequate  Hense,  represented  the  public. 

Tliis  case  seems  to  represent  au  effort  of  the  court  to  stay  the 
tendency  of  former  decisions  toward  the  destruction  of  state 
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"power  in  the  regulation  of  rates.  It  is  hard  to  see  why  Uie  intes 
on  a  distinct  line  of  railway  Bhould  not  be  regulated  accortUng 
to  tUe  inveatment  and  expense  of  o|>eralion  uu  that  Une,  even 
tbougii  the  line  in  question  forms  uiiJy  a  part  of  a  large  con- 
solidated system. 

The  demurrer  by  a  private  litigant  as  a  barrier  to  judicial 
annulment  of  mtos  fixed  by  legislatures  did  not  stand  the 
test  of  Uio  next  case  on  tho  subject  that  came  before  the  court, 
namely,  Cavinfflon,  ete.^  Turnpike  Co.  v.  Saudford.^  By  an  act 
of  the  Kentucky  legislature  in  1890  the  rate  of  toll  that  might 
be  charged  on  the  turnpike  ovnied  by  the  company  just  named 
was  reduced.  Sandford  obtained  an  injunction  in  the  state 
Court**  which  i-equired  the  turnpike  company  to  charge  no  more 
than  liie  statutory  rate  of  toll.  From  this  injunction  the  com- 
pany sought  relief  in  the  Supreme  Court  on  the  ground  tliat 
the  reduction  in  rates  would  take  its  property  wit-hout  due 
process  of  law.  In  tlie  decision  of  the  Supreme  Court,  prepared 
by  Justice  Karlan,  it  was  said  that  the  answer  of  the  company 

allegvd  Uint  Qm  mctt\pt  for  tiie  mvirrAl  preceding  yetn  bad  nnt  «(liuitt4Ml 
of  dividenda  |^«t«r  than  4  p<>r  c^nt  on  t)it>  jiar  value  of  the  coaipnuy** 
Btock  ;  ttiat  lb«  act  of  1600  reduci'd  tlit>  tolls  oO  per  cent  beluw  ttioae 
allowed  by  tin.*  act  of  I8i15:  and  tlmt  such  reduction  would  8o  dimiiilBh 
the  income  of  thi>  company  thnt  it  could  not  uiainUiu  ita  rond,  meet  its 
ordinary  expenww,  and  eAru  any  dividends  whate\*«r  for  stock  holdera. 

llwau  aUegaticins  van  suiBcictitly  full  as  to  tho  tacUi  uuce«sary  to  be 
pleaded,  uiul  fairly  rniecd  for  judicial  determination  the  quention  ^  atttum- 
iiig  the  fuctH  stated  to  be  triiA  —  wlutther  thr^  act  of  ISlIf)  vraa  in  deroga- 
tion of  the  eoRipauy'a  constitutional  rigbto.  It  made  a  prima  fad*  caae  of 
the  inralidity  of  that  statute. 

This  opinion  reversed  the  action  of  the  Kentuclcy  cotirtu 
which  granted  the  injunction,  ihottgh  no  evidence  was  before 
the  court  that  the  allegations  of  the  company  in  it.^  plewlings 
were  true.  Sandford  acted  in  this  case  simply  as  a  private  p«i> 
son  who  xvished  to  use  the  turnpike,  and  the  admissions  of  his 
demurrer  to  the  pleadings  of  the  company  were  held  suflicient 
ground  on  which  to  overturn  the  statute.   The  previous  decision 
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in  the  GIU  case  that  a  statute  caimot  be  held  invalid  on  the  de- 
murrer of  a  private  person  was  tliua  overruled.  Admitting  the 
BtatcruinitH  in  the  plcaLlings  of  the  coinjiany  in  tins  Sandford 
I  case  to  he  tnio,  tht>  vhbc  8iniply  fotlows  the  nilo  previously  laid 
'\  down  that  rates  cannot  be  reduced  to  a  point  where  they  allow 
no  return  ou  the  investment  above  operating  exi)en8es.  This 
case,  decided  in  1896,  was  concuiTcd  in  by  the  entire  court. 
Though  not  required  for  the  decision  of  the  case,  it  was  stated 
in  the  course  of  the  opinion  that 

It  cuTiiiot  be  Kaid  that  a  Rorporatinn  bi  entitliNl,  ns  of  rif^ht,  and  vrilliout 
rcfArt'Dctf  to  t}i<-  intcrost*  of  tlii:t  publio,  to  realize  a  ^ven  per  c«ut  upon  il« 
capitul  stuck.  WIr-ii  ILl-  quusliuu  urj-tea  whutLcr  tlie  Icj^islfttuni  liw  ex- 
raed'ii]  iu  constitutional  |iow>>r  in  prescribing  ratas  to  ha  chargeil  by  a 
corporation  controlling  a  piililic  highway,  stoclc holders  are  not  the  only 
poraoiM  whose  righU  or  inten^sts  are  to  be  i^DDnidured.  ...  If  »  corpor»- 
tion  cauiiol  maiataiu  such  a  highway  autl  varn  divideuds  for  stocklioldure, 
it  is  A  TTiinfortnne  for  it  and  thrm  \rhioh  %\\i:  roiiirtitution  does  not  require 
to  bo  remedied  by  imposing  unjust  burdens  upon  the  public. 

These  dicta  indicate  that  there  might  be  instances  due  to 
unwise  invt-Ktmunts,  or  |jerha]>s  to  competition,  where  a  corpo- 
nition  wuuUI  not  be  pi*utected  in  a  right  to  earn  any  return  on 
its  investment. 

The  next  case  to  come  Iwfore  the  court  involving  the  reason- 
ableness of  rates  fixed  by  state  authority  was  that  of  Smyth  v. 
^me»,  decided  in  ,1^98.'  A  notable  diflference  between  tliis  case 
and  those  that  had  preceded  it  lay  in  the  fact  that  the  decision 
of  the  court  was  based  ou  evidence  taken  at  the  trial  as  to  the 
investments  and  earnings  of  the  railways  involved,  instead  of  on 
iUlegutious  or  lulniissions  of  parties  to  the  suit.  The  case  arose 
under  a  Nebraska  statute  of  18i)3,  that  prcserilwd  rates  for  the 
transporation  of  freight  on  niilways  In  that  state,  by  a  prayer 
on  the  part  of  persons  interested  in  these  railways  for  an  in- 
junction to  prevent  enforcement  of  these  rates.  In  a  unani- 
mous opinion,  delivered  by  Justice  Harbin,  the  court  said: 

We  hold,  however,  that  the  biuia  of  all  caleutatlons  aa  to  the  reasonablA- 
ness  of  rates  to  lt«  charged  by  &  coriKtratioii  rnaintuioing  a  highway  under 
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legiHlntive  8anction  must  be  the  fair  value  of  the  property  belnp  used  by  it 
for  tbi*  ciinvienieni^o  of  the  piilitir,  Ami  iii  ocdvi'  to  aKCvrlniri  thuL  \'alilt, 
thir  original  c^st  of  conittructifui,  the  nmnntil  pipitnflf  rl  in  pfrman^nt  im- 
[hrovi:iii«iit.t,  the  aiiiuuiit  niid  market  value  of  it^  lioridH  and  stock,  the  prei>- 
ent  as  co3ii]iitrL'ii  with  tlie  origiiiuL  cost  uf  coustnictioii,  the  probulile  eartiinjf 
(-apiicily  o(  the  ijro[)t>rty  undt-r  purticulur  niU'*  pruiici'il>tit]  by  bUitutr.  uuii 
tli«  suTTi  required  to  meet  operMing  px]vn9e^  are  all  matters  for  conaidcni- 
lion,  and  nre  to  be  given  nueli  weight  ait  muy  be  jant  and  riglit  in  such  eaae. 
We  du  not  aay  that  thvre  may  not  be  ulber  mallvrs  to  bu  n-^rxloil  lu 
estimating  thu  valuta  uf  the  iiroiR-rty.  >Vhftt  tliv  cumpniiy  ia  entitled  to 
a^k  irt  a  fair  return  \ij>na  t)ie  value  of  that  which  it  employs  for  tlie  puhlio 
convenience.  On  the  utlier  hand,  what  the  public  is  entitled  to  dcmaod  ia 
that  ao  morw  be  cXHctcd  from  it  for  the  ueo  of  u  ptiltlir  highway  liiun  the 
Mnricea  renderpd  by  it  aro  rouoiiubly  worth.  But  rrv<^n  upon  tliis  baaiii, 
and  determining  the  probable  effect  of  the  net  of  jK[i:i  by  ascertaining  what 
cvidd  have  been  its  effect  if  it  had  been  in  operation  during  the  three  years 
immediately  prueeiling  its  passagu,  we  ]ierci-ivL>  no  gruuud  on  thu  rvcurd 
for  revi^rsing  the  decree  of  the  circuit  court.  On  tbe  nontrary,  we  nrv  at 
opinion  that  aa  to  nioHt  of  the  conipanie.!*  in  <]iieatiou  there  would  have  Lfeeti, 
under  such  rati's  aa  were  established  by  tlie  act  of  189:i,  an  actiiiil  Iom  in 
L-ucli  i>(  tho  years  ending  June  30,  !8fil.  181)2,  and  18fiU;  and  that,  in  Umi 
exceptional  casefl  al*ovo  stated,  wheu  two  of  the  compauies  would  have 
earned  something  abo^'o  operating  expenses,  in  particuhu-  years,  the  re- 
ceipts or  gains,  above  operating  eJtpensen,  wouhl  have  been  too  small  to 
alTuct  the  guuL-ral  couclusiou  that  the  auU  if  enforced,  would  bsvu  deprived 
each  of  the  rnilroad  conqianic*  involved  in  these  suits  of  the  jual  compen- 
sation secured  to  them  by  the  ConsliLution. 

The  injuuution  confirmed  by  the  court  in  this  case  enjoined 
the  Nebraska  Board  of  Transportation  and  the  Attoi-tiey-tieneml 
of  the  state  from  taking  any  stcjw  to  enforce  the  rates  fixfrd  bj 
the  act  of  1893.  It  Rhoidd  be  noted  that  the  court  bastMl  its 
decision  on  the  income  that  would  have  been  derived  fixun  the 
local  freight  actually  carried  by  the  railways  during  the  fiscal 
ywirs  of  18'.n,  1892,  and  1893.  ending  June  30,  at  the  rates 
prescribed  by  tlie  act  wliiuh  took  effect  August  1,  1893.  This 
takes  no  account  of  the  fact  that  a  decrease  in  rates  may  be  fol- 
lowed by  an  increase  in  traffic,  especially  as  to  heavy  farm  prod- 
uce which  it  may  not  pay  to  move  at  all  if  the  freight  le  more 
than  a  very  moderate  figure. 

The  most  important  rule  laid  down  by  the  case  is  that  the 
basis  of  calculations  us  to  reasonable  rates  of  a  corporation  **  must 
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be  the  fair  vmlue  of  the  property  being  used  by  it  for  the  ooa- 
veuience  of  the  public." 

This  statemcDt  trith  others  tn  the  opintoiu  appeals  to  limit 
**  £ur  value "  to  that  of  the  physical  property  and  to  exclude 
Aanohise  valuations,  Tnless  the  value  of  the  physical  pruperty 
employed  in  a  public  service  aii$l  ttie  actual  cost  of  performing 
that  service  are  to  be  taken  as  tiie  basis  of  rate  calculations, 
amount  of  rates  would  appear  to  depend  mainly  on  the  arbiii 
opinion  of  the  company  or  legislature  making  them.  Though 
the  majority  of  the  railways  in  Nebnaka  conld  have  made  noth- 
ing on  their  investmcntis  under  th«  rates  preacribed  by  the  act 
of  1893,  as  the  court  understood  the  evidence,  ^-et  the  opinion 
states  that  tvea  companies  could  have  earned  **  something  "  aboi 
o|)erattng  expenses.  Reference  to  -the  evidence  on  which 
court  relied,  and  which  was  repeated  in  the  opinion,  shows  that 
thin  something  amounted  to  1.99^  4.06,  6.^4  and  10.6S  peri 
annually  on  the  valaes  of  the  nulwa}*B.  Valees  the  court  thoagl 
that  this  rate  of  net  earnings  was  so  small  aa  to  amount  to 
taking  of  property  without  due  procesB,  it  does  not  i4ipear  wl 
the  Nebraska  act  was  uttcanstitutioaal  as  to  the  roads 
this  rate.  According  to  dicta  in  the  Sandford  case  above  dt 
an  act  might  be  constitutional  as  to  some  roads  and  un«oDatitii< 
tional  as  to  the  others. 

A  still  later  case  in  the  Supreme  Court,  that  of  Cutting 
(MdMri^  decided  in  1901,  goes  farther  than  any  of  the  for 
in  its  timitatioo  of  state  powen.  This  ease  arose  under  a 
sutole  of  1  &97  that  fixed  chaiges  for  handUng  live  stock  at  i 
yards  where  more  than  a  certain  amount  of  husiiwifwi  was  dooi 
and  affected  the  yards  at  Kansas  City.  Petitknswefe  filed  askint 
that  the  Attorney-General  of  Kansas  be  reetraiBed  from  enfc 
the  statute  as  to  these  yards,  and,  after  bearing:?  in  which  evi. 
dence  was  taken  as  to  the  raliw  of  the  yards  and  the  annaal  earO' 
iiq^  the  injunction  was  granted.  In  the  course  of  tfaa  ■nanimoos 
opnnoa  of  the  court,  delivered  by  Justice  Brewer,  it  was  said: 

IttW  ntwpnKtibea  t?  Um  Wmmb  if  tula  tor  jmHt^  aad 
itoek  h^  been  ia  fonm  4maf  IW  ytmr  19H^  Iks  luiii  td  dw 
yaidi  iniyaiiy  wmM  kan  1»«a  iLiamil  tkak  yt»t  •MMU.n,  leavit^ ; 
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net  income  of  $1'8SI,0 1  WW.  Ttiis  would  have  ywldrtl  &  return  o(  5.8  per 
ceuL  on  tim  value  of  Lliv  [troprrty  ttmd  for  ittock-y«rd  |>ur|iOM*,  M  Ri«d  hy 
tbc  master. 

The  actual  net  income  of  the  company  during  1896,  as  found 
by  the  master  and  the  court  below,  waa  $590,558.73,  and  the 
value  of  its  property  in  the  stock  yards  was  ifo.SftStOOS.SS,  so 
that  its  net  income  during  that  year  amounted  to  nearly  11  per 
cent  on  its  investment.  After  pointing  out  tlie  liability  of  a 
person  engaged  in  the  operation  of  public  stock  yards  to  some 
legislative  regulation,  the  court  proceeded  to  deliue  the  limits 
of  such  regulutiou,  aud  said  : 

ThiQ  queiitioo  is  not  how  much  he  m^es  out  of  hw  volnmv  of  bustnvai, 
but  wli«tb?r  in  each  particular  trniiHiiclioii  the  charge  ia  an  uureasonable 
exaclioii  for  the  s^rriceA  rt'iitlered.  lie  lias  a  right  to  do  buHiueas.  He  baa 
a  right  to  charge  for  each  separate  service  that  which  is  reoMinahle  wLftnpoti- 
aalion  therefor,  atid  the  lepslatiire  idav  not  deny  him  such  r«a.«oi)able  cotu- 
jM-nsMtioii,  and  may  not  interfere  »iniply  l«>cimae  out  of  the  multitiide  of 
Lilt  traiisacUous  thu  umuuut  of  his  prufita  ia  hu^-. 

These  reasons  for  the  decision  of  the  court  are  negative  in 
character.  They  tell  us  that  it  matters  not  that  profits  arc  large 
if  rates  are  only  reafionahlc.  But  what  are  reasonable  rates? 
How  are  tlicy  to  be  determined  if  considenitions  us  Id  invest- 
ments and  pnifits  are  put  aside?  If  reasonable  rates  do  not 
imply  reasonable  protits,  where  is  the  amount  of  eharge  to  stop 
short  of  what  the  person  receiving  the  service  caii  be  induced 
to  pay? 

A  quarter  of  a  century  has  transferred  the  test  of  reasonable 
rales  from  the  opinions  of  state  legislatures  to  the  opinion  of 
the  Supreme  Court.  In  the  Granger  Cases  the  court  denied  its 
right  to  interfere  with  local  rates  fixed  by  legislatures,  even 
when  these  rates  were  so  low  as  to  destroy  all  profits.  This 
doctrine,  after  various  adverse  diota.  was  fully  repudiated  by 
the  case  of  Chicago,  etc..  Railway  Co.  v.  MinnetotOt  decided  in 
1689,  thirteen  years  after  the  (Jmnger  Cases.  From  that  date 
to  1896,  when  Covington,  etc.,  v.  Sandford  was  decided,  the 
court  wont  no  fartlier  than  to  hold  that  legislative  rates  must 
afTonl  some  income  above  operating  expenses.    Anotlier  step 


578  RAILWAY  PROBLEMS 

was  taken  the  following  year,  when  the  court  held  in  Smyth  v. 
Ame»  that  rates  which  permitted  a  net  profit  of  as  much  as 
10.63  per  cent  on  one  road,  hut  nothing  on  others,  could  not 
he  enforced  as  to  either. 

Finally,  in  1901  comes  the  decision,  in  Cutting  v.  &oddard, 
that  rates  which  yield  a  profit  of  10.9  per  cent  on  the  invest- 
ment are  not  unreasonable,  and  that  rates  which  would  reduce 
this  profit  to  6.3  per  cent  are  unconstitutional. 

Alton  D.  Adams 


XXIV 

THE  DOCTRINE  OF  JUDICIAI,  REVIEW 

TTITE  are  now  to  undertake  an  investigation  of  the  influence 
*  '  which  the  doctrine  of  judicial  review  has  exerted  on 
our  American  system  of  railroad  control,  in  order  to  discover 
'whetlier  it  lias  strengthened  or  weakeued  the  otlicieacy  uf  that 
control.  In  this  inquiry  n-c  shall  consider,  ftret,  ita  effect  on  the 
state's  power  to  reduce  rates :  second,  its  effect  on  the  state's 
power  to  enforce  the  rates  it  baa  established ;  and  third,  ita 
effect,  08  a  resultant  of  the  other  two,  upon  the  spirit  and  ideas 
of  railroad  commissions. 

Before  coming  to  theao  precise  questions,  however,  wc  shall 
do  well  to  reflect  for  a  moment  ujion  the  spirit  of  the  law  which 
has  shaped  the  doctrine  of  judicial  review,  and  which  directs  its 
application ;  for  it  will  serve  to  illumine  our  entire  discussion 
of  this  subject  to  recall  at  the  outset  the  general  attitude  of  the 
law  and  of  the  courts  in  all  cases  which  involve  both  public  and 
private  interests.  Tjie  attitude  of  the  courts  is  determined  by 
the  fact  tliat  they  are  charged  with  the  duty  of  iuteipreting  and 
applying  u  law  in  which  the  individualistic  spirit  of  the  age  has 
been  firmly  crystollizecf.  In  our  modem  regime  the  individual 
is  the  central  figure.  His  importance,  bis  dignity,  his  sanctity, 
his  righta,  and  his  liberties  are  everywhere  recognized.  His  use 
of  a  free  ballot  is  supposed  to  guard  civil  rights  and  to  shape 
aright  the  course  of  government;  bis  pursuit  of  his  individual 
self-interest  is  supposed  to  secure  industrial  justice  and  welfare; 
bis  freedom  of  conscience,  of  thought,  of  will,  and  of  action  is 
not  to  be  lightly  infringed.  "  All  men  are  created  free  and 
equal,"  says  our  Declaration  of  Independence,  "  and  are  endowed 

>  From  "Railroad  Rate  Control,"  by  HarriBoii  Rtandwb  Smalley.  Pti.l).. 
Publications  q/  tht  American  Btowmic  Awxiaiivn,  3d  »eriw,  Vol.  VII,  ISOft, 
pp.  8ft-1 10. 
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ly  Acir  Cnator  wiA  ecftuB  imImmUc  zigfati. . . .   Tk 
gifte  rigfiu,  ffifttrmmtad*  «r*  tttMMtd  ^mimg  mor,"    Tb* 
IWlBtitfa  vpoa  tlms  w  ib»t  ibey  4l»tl  oot,  in  their 
—tfowh  Ufau  th*  Mpal  rigba  of  oclwr  tDdiridsal*. 

It  ia  tnie  llttt  thai  ia  s  tbeocy  whicfa  Ib»  been  %aAmJXj  kanc 
ilB  bold  boib  ^os  tbc  ottads  ood  opoo  Cfae  bearti  of  bm^  S* 
pcnacioaa  fanre  been  aoae  of  iu  icMlta,  e^tedaUj  in  kbe  «neU 
of  DKhHtt^,  thaC  the  inqoixj  now  ii  wbelber  h  bee  not  pamtA 
tbe  xcshb  of  iu  ntefalaew,  and  vbetber  it  ts  not  nov 
to  modif J  ii  bj  an  wmmXttm  of  tbe  fodal  daties  and 
itiee  of  iDdiridnaU,  and  aecoidhiglj,  bjr  the  enaetineBt  of 
natricting;  tbe  iodivWitul  (or  tbe  general  good.  In  this  tnqi 
^difftreol  minda  bare  ponoed  different  coataet,  have  gone 
ftrrent  leogtbn,  and  have,  of  coone,  reached  different  cood 
Soeialiata  would  have  tu  abandon  (be  tbeorr  of  indivi 
eotinly  and  iiibatitttte  therefor  a  tbeoi;  of  aocial  doty,  to 
appliad  hf  the  ctate.  Long  since,  more  conaenratiTe  minda 
ge»ted  factory  legiebition.  Some  tliirty  years  ago,  tbe 
aua  of  pubUe  opinion  demanded  regulation  of  railroads  for 
public  good.  To-day  tliere  ia  agitation  for  municipal 
ihip,  tnut  regulationt  and  other  Hmitatioas  upon  private 
prise.  Thlt  view  t«  not  joteniled  to  l>e  complett*.  Its  pn 
ja  merely  U*  recall  the  fundamenUil  theory  upon  which  our 
ety  ia  UtM^d,  and  some  of  the  modifications  of  it  which  have 
been  urjfcd  by  many  from  time  to  time. 

But  while  observing  the  gradual  departure  from  the  tbeoiy 
of  Individualiam  in  iiidustriul  economics  we  must  always  remem- 
l>ur  tlint  tlin  law  under  which  we  live  grew  up  with  tbe  growth 
of  llio  iudividuaUiitic  tliuoiy  and  haa  receivtid  its  stamp.  The 
liiatory  uf  tho  Knglish  law  is  a  record  of  the  successful  struggle 
or  till)  individual,  first  for  recognition,  and  then  for  supremacy. 
Iiidunfl  our  law  is  permeated,  saturated,  with  the  theoiy  of  in- 
dividual rights.  Two  centuries  ago  Rnglish  law  Iiad  been  sha|ied 
ht  that  tlieory,  while  in  our  country  it  no  less  lies  at  tho  inai 
•if  our  law;  and  \x»  dignity  has  been  recognized  in  the  hills  o 
il^hlaof  our  state  cunstitutioits,  and  in  most  of  the  Amendments 
U)  Uir  FedenU  Constitution.    Such  limitations  as  the  state  may 
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impose  on  private  rights  are  regarded  as  exceptions  lo  the  gen- 
eral rule,  i-epugimuL  to  tlm  spirit  aud  geuius  uf  the  law,  and 
tlierefuie  to  be  uuufiued  wilhin  strict  bounds.  Moreover  —  and 
this  is  a  point  of  deep  significanee  —  for  almost  all  purposes  the 
law  considers  those  urtiticial  persons,  coqiorations^  as  individuals 
entitled  to  the  legal  rights  and  privileges  of  natural  pereons. 

This  18  the  law  which  our  courls  are  establiahetl  to  interpret 
and  apply.  "The  primary  duty  of  tlic  courts,"  said  Mr.  Justice 
Brewer,  in  deciding  Jtailwatf  Co.  v.  J?ey,  '*  is  the  protection  of 
the  rights  of  persons  and  pmpert}*." '  And  again,  speaking  for 
the  Supreme  Court  in  the  AVcUiuan  case,  he  said,  "  the  pro- 
tection of  veated  right-s  o£  property  is  a  supreme  duty  of  the 
courts.''  ^  This  duty,  it  must  be  admitted,  has  not  been  neglected. 
In  railroad  rate  cn»e8  its  demands  have  been  faithfully  obeyed. 

Such  l)eing  the  character  of  the  law  in  which  our  judges  are 
traineil,  and  such  being  tlie  acknowledgi'd  duty  of  tlie  courts 
in  it^  application,  it  is  but  natural  tliat  the  professional  sym- 
pathies of  judges  should  all  be  with  the  railroads.  Not  that  the 
judges,  as  men,  are  callous  to  the  abuses  which  for  a  third  of 
a  century  have  imtated  the  general  public,  sometimes  beyond 
the  point  of  endurance  ;  but  nevertheless,  as  judges,  they  must 
apply  a  law  which  is  in  thorough  sympathy  with  private  pei^ 
sous,  their  property  ftud  rights,  and  which  knows  almost  nothing 
of  the  "public  M-elfare"  except  as  it  is  to  be  secured  tlirough 
the  assertion  and  maintenance  of  individual  rights.  If  it  be 
true,  as  is  sometimes  stated,  that  judges  are  disposed  to  subor- 
dinate the  public  weal  ta  individual  advantage,  it  is  because 
they  have  entei-ed  fully  into  the  spirit  of  a  sj-stcm  of  law  which 
allows  no  other  course. 

In  the  light  of  these  general  ohBervations,  let  us  proceed  to 
inquire  the  effect  of  the  doctrine  of  judicial  review,  as  developed 
and  applied  under  our  legal  system,  and  first  to  notice  the  man- 
ner in  which  it  lias  affected  tlie  power  of  the  states  to  reduce 
rates. 

Low  rates  are  not,  of  courw,  the  only  ideal  of  railroad  regu- 
lation.   Doubtless  the  mo«t  important  thing  is  proportion,  that 
>  36  Federal  Reports,  872.  *  143  Utilud  Sutes.  840. 
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lA,  a  proper  adjostmcnt  of  rates  as  among  the  Tarioas  commod- 
tiiea  and  the  variouK  localities.  But  given  this  adjustment,  the 
lower  rates  are,  the  better.  There  can  be  no  doubt  that  the  pub- 
lic interest  demands  that,  so  long  as  the  due  proportion  is  not 
di8turbe<l,  ratc»  «hall  he  as  low  as  possible.  A  commission,  there- 
fore, being  charged  with  the  duty  of  adrancing  the  puMic  welfare, 
must  require  reductions  in  railroad  schedules  which  are  too  high 
to  be  iu  accord  with  the  public  Interest-  And  the  efficiency  of 
a  commission  must  depend  in  no  small  measure  on  its  ability  to 
accomplish  the  reductions  M'hich  are  demanded  by  coosidentions 
of  public  utility.    Now  how  great  is  its  ability  iu  this  regard? 

Clearly,  if  its  action  in  the  matter  of  rates  were  final  and 
binding  upon  the  companies,  its  [wwcr  of  lowering  rates  would 
be  absolute.  There  would  bo  no  oltstacle  to  prevent  it  from 
meeting  in  the  most  complete  manner  the  requirements  of  the 
industrial  situation.  We  have  seen,  however,  that  its  rates  axe 
subject  to  review  by  the  courts,  and  the  consequence  of  judicial 
review  has  been  to  seriously  impair  a  commissioner's  power  to 
reduce  rates.  While  it  is  impossible  to  measui-e  with  exactness 
the  extent  to  wliich  this  power  is  impaired,  it  is  possible  to  see' 
that  the  limitation  placed  upon  the  commissions*  activity  in  this' 
particular  is  very  great.  And  in  order  tliat  this  may  clearly 
appear,  let  us  consider  at  length  three  reasons  why  the  doctrine 
of  judicial  mview,  as  pi-actieally  applied  by  the  courts,  stands 
in  the  way  of  public  retlucliou  of  rates.  These  reasons  may  be 
stated  as  follows : 

I.  The  doctrine  fixes  an  improper  limit  beyond  which  reduc- 
tion of  rates  cannot  bo  carried- 

II.  The  methods  employed  by  the  Supreme  Com-t  in  deter- 
mining the  effect  of  rates  on  earnings  are  such  as  to  make  Uiat 
effect  seem  more  disastrous  thati  is  tlie  fact. 

III.  The  principles  recognized  by  the  Court  in  determining 
reasonableness  of  income  are  unduly  favorable  to  the  rnilroada, 
and  afford  no  adequate  protection  to  the  interests  of  the  public. 

Thtse  propositions  we  shall  take  up  in  order. 
].  The  first  limitation  upon  the  state's  i)ower  to  reduce  rates 
is  found  in  that  port  of  the  doctrine  of  judicial  review  which 
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requires  that  rates  shall  be  high  enough  to  permit  the  railroad 
company  to  sccnire  reaaonablo  earnings.  A  state  cannot  luwer 
rates  so  as  to  reduce  earnings  )jelow  Uiat  point  without  niaking 
adequate  compensation  to  the  company  for  all  earnings,  below 
the  poiut  of  rea^tonalfleness,  which  are  so  taken.  For  Lo  take 
any  part  ol  a  railroad's  "  fair  returns  "  is  lo  deprive  of  property, 
—  an  act  whirh,  under  the  Ftmrtwiith  Araviulment^  must  In 
aocompnnlud  wiUi  proper  reimbursement. 

This  phase  of  the  doctrine  of  judicial  review  is  certainly  sub- 
ject to  criticism,  and  the  criticisoi  touches  a  point  so  vital  as  to 
call  in  question  the  entire  doctrine.  The  vulnerable  point  is  the 
distinction  made  between  earnings  above  the  point  of  reason- 
ableness, and  earnings  below  that  point.  In  effect  the  Court 
declares  that  above  that  point  earnings  are  not  property ;  but 
below  it  they  are  property:  for  the  state  may  freely  appropriate 
earnings  above  that  point  without  violating  the  constitutional 
provision  protecting  property,  though  to  take  any  below  that 
point  is  declared  to  be  a  violation  of  it.  This  distinction  is 
ingenious,  and  in  making  it  the  Court  has  perhaps  saved  from 
aiinihilation  tlic  state's  right  of  rate  control,  but  whatever  merit 
may  Ije  claimed  for  it  on  that  account,  it  may  be  admitted  that 
it  is  a  distinction  which  is  artiBciiil  and  which  catuiot  be  sup- 
poited  by  reason.  For,  if  income  from  property  is  itself  property 
at  all,  surely  all  income  must  be  property.  To  divide  income 
into  two  parts  —  "  property  "  and  "  not-property  '*  —  giving  one 
part  the  protection  of  the  constitutio?!,  and  leaving  tlio  other 
defenseless,  is  an  extraordinary'  proceeding.  No  one  has  ever 
thought  of  making  a  similar  division  in  the  case  of  any  other 
kind  of  property.  If  the  stale  were  condemning  a  person's  lot, 
it  would  not  divide  the  lot  into  two  parts  and  say:  "one  of 
these  ports  is  property,  and  for  it  you  may  have  compensation; 
but  the  other  is  not  property,  and  for  it,  therefore,  no  payment 
will  be  made."  Such  a  proceeding  is  unheartl  of,  even  in  the 
case  of  property  belonging  to  a  qtinsi-puhlic  cnrporalion.  It 
cannot  lie  imagined  that  the  state,  in  taking  any  such  ])roi>erty, 
would  divide  it  into  two  parts  and  say:  "one  of  lhc»e  parts  is 
property,  and  for  it  compensation  will  be  made,  but  no  payment 
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will  be  nud«  for  the  other  because  it  is  not  property,  sisee 
MV  ft  quui-pablic  corxmratton  and,  your  property  being  devoted 
to  ft  public  tue.  a  part  of  it  has  ceased  to  be  property"  !  Bat 
the  sbttunlity  U  more  clearly  seen  when  such  a  <rt8tiQctioQ  is 
applied,  nut  to  real  estate  or  equipment  but  to  the  income  o£ 
railroads.  Suppose  tiie  atate  were  to  seek  in  the  treasuty  of  a 
railroad  ootnpaiiy  the  earnings  it  liad  received  from  the  operation 
of  it«  road,  and  were  to  attempt  to  apprupriate  those  earnings. 
TlicrQ  is  not  the  least  doubt  that  if  the  appropriation  wore  per^ 
mittwl  at  oil,  the  courta  would  require  the  state  to  reimbarae 
th«  ootnpany  for  every  cent  of  the  earnings  token.  The  wildest 
stretch  of  the  imagination  cannot  picture  the  courts  saying  to 
the  tttnte  :  **a  jiart  of  these  earning  arc  rcasonnUe,  and  hence 
are  property,  and  if  you  tAke  them  you  must  recompense  the 
company ;  but  the  rest  of  the  earnings  are  not  property,  because 
not  reasonable,  and  yon  can  have  them  for  nothing."  Yet  this 
is  ju!tt  what  the  Supreme  Court  has  said  in  regard  tu  depriving 
a  railroad  of  its  income  through  the  agency  of  low  rates.  The 
distinction  is  clearly  without  warrant  and  must  be  given  a  place 
among  the  pure  fictions  of  the  law. 

It  is  evident  from  the  absurdity  of  this  distinction,  which  thfi 
Court  has  found  it  necessary  to  maintain  in  order  to  prevent 
judicial  review  from  practically  denying  the  established  legis* 
lative  power  of  rate  control,  tliat  somewhere  in  the  reasoning  of 
the  Court  there  is  an  error  which  is  fundamental  and  which 
vitiBtcs  the  whole  process.  That  error,  it  is  beheved,  coDsista 
In  the  actual,  though  not  professed,  transfer  of  rate  regulation 
from  the  hasiB  of  the  police  power,  where  it  has  always  been 
held  to  rest,  to  the  basis  of  the  emuient  domain.  While  con- 
tiiiuing  to  insist  in  worJt  that  rate  control  is  an  exercise  of  the 
police  power,  the  Court  haa  in/aet  treated  it  as  if  it  were  a  phase 
of  the  i»ower  of  eminent  domain.  The  Court  has  apparently 
looked  upon  it  as  a  means  whereby  the  state  may  take  property 
(in  the  form  of  income)  for  public  use,  and  baa  consequently 
subjected  it  to  the  ordinaty  rules  of  eminent  domain,  requiring 
just  compensation  for  property  appropriated.  It  is  because  of 
this  change  of  base  that  the  Court  has  beeu  driven  to  the  dilemma 
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of  holding  either  that  all  income  is  property,  which  practically 
denies  the  ancient  legislative  right  of  control,  or  else  that  none 
of  it  is  property,  and  hence  that  all  of  it  is  beyond  constitutional 
protection,  wliich  the  judicial  mind  is  unwilling  to  concede.  Fi-om 
this  dilerania  our  juiista  have  extricated  themselves  by  advancing 
the  extraordinary  idea  that  a  part  of  income  is  property  and  a 
part  is  not.  Bat  they  would  have  saved  themselves  from  get- 
ting into  the  dilemma,  and  so  would  have  spared  themselves  the 
necessity  of  resorting  to  this  untenable  Cictiou,  had  Uiey  ac-iuully 
continued  to  regard  rate  control  in  the  light  of  their  own  repeated 
aasertions,  as  a  phase  of  the  police  power,  Kor  viewed  aa  a  part 
of  the  police  power,  rate  regulation  is,  of  course,  not  subject  to 
the  rules  applying  to  the  condemnation  of  property.  It  is  the 
exercise  of  an  entirely  different  sovereign  power,  subject  to  en- 
tirely different  rules  and  restraints.  If  the  court  should  really 
so  regard  it,  there  would  be  no  question  of  appropriation  or  com- 
pensation to  consider,  no  inquiry  as  to  the  effect  of  rates  on 
eaniings  would  have  to  be  made,  and  hence  no  classitlcation  of 
income. 

Ilut,  it  may  be  objected,  though  rate  regulation  is  a  part  of 
the  police  power,  is  it  not  true  that  in  its  exercise  the  income 
of  the  railroad  may  Iw  decreased,  which  would  amount  to  a 
deprivation  of  property,  income  being  reganled  as  property? 
True ;  —  from  the  control  of  rates  many  consequences  may  flow, 
and  among  other  results,  the  income  of  a  company  may  be  re- 
duced. But  that  is  a  consequence  which  also  flows  from  other 
police  regulations  which  the  state  may  adopt  Railroad  rate 
control  is  not  peculiar  in  that  regard.  Yet  no  one  thinks  of 
subjecting  other  police  regulations  to  the  niles  of  eminent 
domain.  Thus  the  legislature  may  pass  laws  requiring  railroads 
to  put  in  cattle  guarda  at  highway  crossings,  or  to  equip  each  pas- 
senger ear  with  an  nx,  saw,  and  hammer,  or  wilU  drinking  water, 
or  to  substitute,  within  a  given  time,  automatic  couplers  of  a 
certain  tj-pe  for  the  couplers  in  use.  Any  of  these  requirements 
would  necessitate  an  expenditure  of  money  and  consequently 
would  reduce  the  net  income  of  the  company  by  increasing  ex- 
penses while  the  improvements  were  being  iostallod.  Id  effect. 
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if  one  wishes  to  tliiiik  vt  it  in  tlus  way,  tt  atnounU  to  an  appro- 
priation o{  propurly  for  a  public  purpose.  A  portion  of  the  in- 
come, instead  of  being  devoted  to  paying  operating  expenses^ 
iiitci'est  on  Ixinda,  or  dividends  on  stock,  must  be  expended  in  a 
manner  required  for  tho  benefit  of  the  public.  Thus  income  is 
affected  just  as  truly  —  though  in  a  sumewliat  different  waj 
—  through  these  measures  as  through  rate  control.  A  railroad 
company  may  be  deprived  of  income  just  as  truly  through  police 
regulations  requiring  an  expenditure  of  money  for  the  public 
welfare  as  through  thnse  rerjuiring  a  reduction  in  rates. 

Nevertheless  a  railroad  ci'ujpaiiy  is  not  permitted  to  object  to 
ordinary  police  regulations  on  the  ground  that  its  **  reasonable 
ineunie  "  it>  threatened.  A  coac  can  be  imagined  where  a  railroad 
could  show  that  it^  existing  income  was  no  more  than  reasoDablOt 
and  where  the  courts  would  so  hold.  In  such  a  case  to  enforce 
a  law  requiring  the  installation  of  new  couplers  or  other  equip- 
ment would  so  increase  the  expenses  o£  the  company  that  the 
income  would  no  longer  bo  reasonable.  Its  existing  income  bein^ 
just  barely  a  reasonable  one.  to  rr«[iHre  expenditures  from  it  for 
the  public  good  would  be  iii  effect  to  deprive  tlie  company  of  a 
part  of  its  reasonable  income.  But  could  the  company  demand 
compensation  for  the  sum  bo  token  ?  Of  course  not.  In  pass- 
ing upon  police  regulations  a  court  does  not  consider  their  inci- 
dental elleot  on  uarnings.  It  muktKs  no  difference  whether  the 
road  can  earn  a  reasonable  income  under  them  or  not.  A  com- 
pany in  the  last  stages  of  insolvency  is  just  as  subject  to  them 
as  the  most  prosperous  of  roads.' 


>  It  should  be  noted  th&t  tho  Talidity  of  a  police  relation  U  not  a  raattor 
which  U  personal  to  certain  Indlvlduala  within  the  rlun  itflr«t«d,  hot  rnther  to  a 
qiuUiy  of  tho  regulation  it«clf.  A  factory  act  applyiug  to  (actories  of  a  csrtala 
class  is  never  TalUl  as  to  some  and  Toid  as  to  ot^en.  Iia  raUdlty  U  delermlni 
on  it«  uwn  meriu,  iirrepcctlvtt  of  it«  financial  eflvct  on  certain  faqtoriw,  and  If 
it  )■  held  t»  be  a  valid  nxercisoitf  the  politw  power.  It  la  binding  on  a.11  the  penunw 
coming  within  iu  terms.  Vet  a  general  schedule  of  railrond  ratea  loaj,  ondcrj 
the  present  judicial  doctrine,  be  held  Told  u  to  one  road  biit  binding  upon  taoUur,  f 
pvrlukps  a  coinpeitni:  liuu.  This  tinf»rlunst«  oonseqnence  Is,  of  oonnie,  a  reaiilt 
of  bringing  Into  rate  cases  Uio  rules  of  eminsnt  dnnmirj,  Initteadofjudjting  ral«B 
on  their  merits,  sn  a  pollen  ineiisure  designed  to  promote  the  public  weUaie. 
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In  short  the  state  is  permitted  through  police  wgulftllon  to 
appropriate  enrning*  fertile  public  lienefit  without  any  nbligation, 
uader  the  Constitution,  to  proviile  compensation.  But  the  police 
power  difters  from  emineut  domain  iii  that  tlie  appropriation  of 
property  is  not  direct,  but  is  incidental  and  resullaut.  Tlie 
direct  and  immediate  eHuctof  a  police  regulation  ia  always  the 
estnbliBhnient  of  some  condition  or  method  or  other  regulation 
which  tlie  public  safety  or  welfare  or  comfort  demands.  And  it^ 
indirect  or  consequent  effect  oa  income  is  not  regarded  aa  a 
deprivation  of  property  sue}!  as  is  contemphited  in  the  law  of 
eminent  domain.  There  is  no  valid  reason  why  an  exception  to 
this  rule  should  be  made  in  the  case  of  that  form  of  police  regu- 
lation called  rate  control.  It  is  a  perfectly  legitimate  exercise  o( 
the  police  power  and  should  certainly  be  treated  in  the  same 
way  aa  other  police  regulations,  —  at  least  it  should  not  be 
subjected  to  more  stringent  restraints. 

Two  objections  to  this  view  of  the  case  might  conceirablj  be 
raised,  neither  of  which,  however,  it  is  believed,  is  well  taken. 
In  the  liret  place  it  may  be  said  that  thei-e  is  a  difference  between 
rate  control  and  other  forms  of  police  regulation,  in  that  the 
latter  are  of  real  benefit  to  the  company.  The  railroad  is  in  pos- 
session of  equipment  which  proves  of  decided  adviuiluge  to  it. 
For  example,  its  automatic  couplers  and  caLtlo  guanis  decrease 
accidents,  with  their  losses  of  property  and  subsequent  damage 
suits,  while  pasKenger  car  eqnijiment  cneonrng(«  patronage  by 
the  greater  security  and  eomfort  offered  to  travelere.  But  two 
replies  may  be  made  to  this  objection.  One  is  that  public  regu- 
lation of  rates  also  is  of  advantage  to  the  company.  It  does  away 
with  lawsuits  to  recover  damages  for  overchai^,  for  a  company- 
is  never  guilty  of  extortion  so  long  as  it  keejM  within  the  maxi- 
mum iixed  by  the  state,  i^loreover,  it  tends  to  increase  the  popu- 
hir  favor  in  which  the  roads  are  held  and  to  encourage  tmffic. 
The  development  of  industry  resulting  from  efiicient  public 
regulation  is  in  itaclf  of  great  advantage  to  the  roads.  But  while 
this  answer  to  the  objection  can  be  made,  a  Ix'tter  one,  and  one 
fully  sutlicient,  is  this:  that  the  benefit  wliich  a  police  regula- 
tion confers  on  the  road  is  not  the  reason  why  the  courts  do  not 
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subject  the  rcgwlation  to  the  law  of  eminent  domain.  The  reason 
IB  simply  tliat  it  is  not  aii  exercise  of  that  power.  The  second 
possible  objection  is  that  a  regulatioa  of  rates  necessarily  afTocts 
income  ;  bat  tliat  in  the  caso  of  other  police  laws  xhe  company- 
may  recoup  whaievcr  expense  is  involved,  by  raising  its  rates 
and  so  increasing  its  earnings.  The  reply  to  this  objection  \b 
that  a  company  is  not  able  thus  to  manipulate  its  earnings.  It 
is  at  many  points  subject  to  competition,  and  so  is  not,  com- 
mercially speaking,  free  to  raise  it«  rates.  And  an  increase  of 
i-ates  at  any  point  might  •dimply  have  the  elTect  of  decreasing 
traffic,  so  that  earnings  would  Ije  but  slightly  increased,  if  at  all. 
Moreover,  it  may  be  that  the  state  has  pi-escribed  rates  and  they 
are  in  force,  m  that  the  comjwny  is  without  legal  power  to  raise 
its  rates,  and  thus  witliout  the  means  wherewith  even  to  try  to 
recoup  the  expense  foroed  upon  it.  Even  here  the  attitude  of 
the  courts  is  just  the  same.  A  railroad  cannot  claim  exemption 
from  police  regulations  l)ccfliisc  it  is  unable  to  make  up  the 
expense  through  the  manipulation  of  its  rates. 

We  conclude,  therefore,  that  since  rate  control  is  an  exercise 
of  the  police  power  and  not  of  the  eminent  domain,  it  shouM 
not  be  subjected  to  the  law  of  eminent  domain;  that  accordingly 
the  test  of  it^  validity  sliould  not  be.  as  is  uow  held  by  the  courts, 
its  effect  on  the  income  of  the  company. 

Does  tliis  mean  that  the  legislative  power  of  rate  control  is 
absolute  and  without  limit  ?  No.  It  simply  means  that  the  legis- 
lature is  subject  to  the  same  limitations  that  it  is  in  exercising 
other  forms  of  the  police  power.  In  other  wonls,  the  validity 
of  rate  control  is  to  be  determined  just  as  the  validity  of  other 
police  regulations  is  determined.  The  same  test  tliat  is  applied 
to  them  should  be  applied  to  it.  The  question  upon  which  the 
validity  of  a  cattle-guard,  or  automatic-coupler,  or  drinking-water 
law  hangs  —  or,  for  that  matter,  a  factory  act,  or  sanitarj-  legis- 
lation, or  an  insi^ction  law  —  is  whether  a  sufficient  public 
intcre-st  demands  the  law.  Upon  that  same  question  should  the 
validity  of  rate  regulation  depend.  It  should  be  a  question  of 
public  welfare.  And  therefore  just  as  a  court  sometimes  sets 
aside  a  police  law  because  its  enactment  is  not  justiiieti  by  the 


JUDICIAL  KATE  REVIEW 


589 


I 


pnhlic  advantage  to  be  secured  through  its  operation,  so  mtcs 
made  by  public  authority  niigbt  be  set  uside  on  the  enme  grounds. 
Rut  this  is  vastly  different  from  saying  that  their  effect  on  eam- 
inga  bIiouUI  bo  the  conchwivo  test  in  dcteiinining  their  validity.' 
If  the  view  of  the  matter  here  suggested  were  to  command 
acceptance,  judicial  review  would  be  transformed.  Instead  of 
boing  what  it  now  is,  it  would  bccomo  a  judicial  investigation 
designed  to  apply  to  rate  control  the  same  test  which  is  judi- 
cially applied  to  other  police  regulations.  And  lieyond  a  doubt 
this  would  result  in  giving  to  legislatures  and  commissions  much 
greater  freedom  of  action  in  rate  mattere  than  they  enjoy  under 
the  present  doctrine.  The  full  measure  of  their  proper  authority, 
of  which  they  have  been  largely  deprived  by  the  courta,  would 
be  restored  to  them.  And  tbut  it  is  their  proper  authority  is 
made  more  evident  by  the  following  couside ration.  A  state 
may,  of  course,  and  frequently  does  em])loy  the  police  power  to 
control  private  pcrson.t  in  matters  of  private  concern.  In  such 
cases,  as  has  been  said,  the  regulation  stands  nr  falls  according 
to  whether  the  public  interest,  welfare,safcty.  health,  morals,  com- 
fort, or,  sometimes,  even  convenience,  demand  it.  If  that  is  the 
ouly  limitation  placed  upon  the  legislature  in  its  control  of  private 
persona  in  their  management  of  private  matters,  surely  no  more 
stringent  limitation  should  be  placed  on  it  in  its  regulation  of 
tlic  management  of  public  business  by  quasi-public  corporations. 
Indeed  there  is  evidently  mucli  grouud  on  which  to  contend  lliat 
legislative  authority  should  Iw  even  moi-e  extensive  over  public 
than  over  private  businesH.  It  vould  certainly  seem  that  the 
government  should  have  moi-e  control  over  propertj'  devoted  to 
public  use  than  over  property  retained  for  purely  private  use.  It 
is  not  an  immoderate  suggestion,  therefore,  that  the  authority  in 
the  first  caae  should  be  barely  equal  with  that  in  the  second. 

1  Of  course  U  U  perfectly  coac«ivAblc  th»l  the  ctlMt  of  rnlM  on  Mmihgs  might 
tie  OIK  of  the  point*  considered  hv  n  onurL  It  might  be  iiuulc  a  qiiculon  whether 
the  pDbllic  loterMt  demamlpd  rcrtatn  rntra,  if  tliey  reduced  income  ho  muclt  Hint 
bore  oponting  oxpetum  cotiM  ui>t  be  paid,  for  lit  tltat  cose  the  road  might  have 
to  9iiepend  operailoii.  But  ervn  if  the  ef(«ct  of  nitc«  vrvn  bo  considenil,  the 
litniUtion  on  legisliitirs  wAioii  would  fca  decidedljr  diOcrenl  from  what  It  in  «t 
till-  pnisent  tli»«. 
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That  a  broader  goveminental  power  over  rates  would  render 
more  precarious  the  earnings  from  railroad  properties  is  evident, 
but  thaU  of  course,  is  simply  one  of  the  hazarda  wliich  one  must 
contemplate  in  going  beyond  the  boundaries  of  private  enter- 
prise, into  the  ancertain  field  of  public  activities.  A  forciWo 
judicial  expression  of  this  idea  may  be  found  in  the  words  of 
Mr.  Justice  Brewer,  uttered  ohitfr,  in  Cotting  v.  Kantat  City 
Sioek  l'ard$  C(ympan\f}  In  entering  a  public  business,  said  he, 
a  person  "exproRscs  his  willingness  to  do  the  work  of  the  state, 
aware  that  tlu>  slalo  in  the  diuehargo  of  its  public  duties  is  not 
guideil  solely  by  a  question  of  profit.  It  may  riglitfuUy  determine 
that  the  particular  service  is  of  such  importance  to  the  public 
that  it  may  be  conducted  at  a  pecuniary  loss,  having  in  view  & 
larger  general  interest.  At  any  rale,  it  does  not  perform  its 
services  with  the  single  idea  of  profit.  Its  thought  is  the  gen- 
eral public  welfare.  ...  Is  there  not  force  in  the  suggestion 
that  as  the  Rtato  uiay  do  the  work  without  profit,  if  he  volun- 
tarily undertakes  to  act  for  the  stato  he  must  submit  to  a  like 
determination  as  to  the  ijnramount  interesle  of  the  public?" 

In  this  connection  it  is  instructive  to  notice  that  in  otlier 
ways  peraona  emlmrkJng  in  a  public  business  must  assume  the 
risk  of  losing  much  or  even  all  of  their  investments.  Such  dan- 
gers exist, —  have  been  ponuittcd  by  the  courts  to  exist  even 
since  the  adoption  of  the  Fourteenth  Amendment.  Thus,  it  has 
been  held  that  a  state  mny  grant  a  franchise  to  one  railrond  to 
parallel  an  already  existing  road.  Tbe  value  of  the  older  prop- 
erty may  be  impaired  by  competition  with  the  new  road,  yet 
it  is  held  that  the  owners  have  no  vested  rights  M-hich  can  pre- 
veut  iU  construction  and  operation.  So  also  the  value  of  a 
turnpike  may  be  practically  annihilated  by  the  state  tlirough  a 
franchise  permitting  a  parallel  railroad.  Yet  it  has  been  held 
that  tbe  Fourteenth  Amendment  docs  not  command  just  com- 
pensation in  any  sense  which  would  require  the  state  to  compen- 
sate the  turnpike  company  for  the  property  so  taken.^    When 

>  183  U.  8.  03. 

■  For  further  iUiutratioiu,  see  Cool«;'a  Principles  of  CoQslliatiooal  Law, 
Sd  ed.,  p.  :i7U. 
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tlie  public  welfare  demands  more  efficient  means  o£  tranaporta- 
tion,  Uie  owners  of  existing  roads  must  expect  to  suiTer;  uiul 
the  courts,  aside  from  decUuing  to  relieve  them,  havt;  not  even 
claimed  that  any  one  but  tlio  legisLuturti  should  be  the  final 
judge  of  the  public  necessity  of  the  new  improvement.  A  power 
such  OS  this  ia  one  which  properly  belongs  to  the  stato  to  enable 
it  to  ileal  with  pro[terty  devoted  to  a  public  uac  in  a  maaner 
conducive  to  the  welfare  of  the  community,  and  one  of  which 
Uie  state  has  been  depriveil,  so  far  as  rate  regulation  is  con* 
cerned  by  the  doctrine  of  judicial  review. 

We  thus  conclude  the  discussion  of  our  first  reason  why  the 
doctrine  of  judicial  review  has  seriously  impaired  the  legiijlative 
power  to  reduce  rates.  It  has  fixed  a  limit  beyond  which  i-educ- 
tion  cannot  be  carried,  and  that  limit  is  an  improper  one.  By 
basing  rate  regulation  on  cmineDt  domain  rather  than  on  the 
police  power,  it  lias  prevented  tlie  legislatures  and  cunimiwuiona 
from  exercising  the  authohiy  that  is  their  rights  and  has  thus 
Bubjeoted  tliem  to  a  serious  restraint. 

II.  But  this  is  not  the  only  reason  why  the  judicial  doctrine 
liaa  impaired  the  power  of  the  state  to  reduce  rales.  The  pres- 
ent judicial  limit  on  legislative  action  ia,  as  wo  liavo  seen,  the 
point  nf  "  reasonable  income."  But  while  the  Court  has  repeat- 
edly declared  that  this  is  the  proper  limit,  it  has,  nevertheless, 
adopted  principles  and  methods  in  the  trial  of  rate  cases  which 
do  not  permit  a  state  to  fix  rates  so  »a  to  reduce  income  even  to 
the  point  of  reasonableness.  lu  other  words,  the  Court  employs 
principles  and  methods  which  unduly  favor  the  railix>ad  and 
unduly  reslaict  the  state  ;  and  thus  the  legislature  cannot  exer- 
cise even  the  limited  authority  which  the  Court  has  in  general 
tenna  allowed  it.  Rates  may  he  made  which  will  not  actually 
reduce  the  income  below  the  point  of  reiLHonableness,  yet  the 
Court  may  hold  that  they  will  —  so  entineous  is  the  way  in 
which  it  detenninea  that  point.  In  the  further  elucidation  of 
this  contention,  let  us  consider  the  methods  by  which  the  Court 
determines  the  effect  of  rates  on  earnings.  We  shall  see  that 
those  methods  inevitably  make  tliat  effect  appear  more  £avo> 
able  to  die  railroads  than  is  really  the  case. 
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As  we  h*Te  already  aaen,'  the  Coon  begins  with  the  mle  that 
ttw  effect  of  ntes  upon  earnings  shall  be  determined  on  the 
basi^  oi  pa*t  biuiness.  That  is,  the  jatlicial  estimate  of  eanuug- 
capacity  of  the  road  under  the  cieir  rates  is  arrived  at.  oq  the 
aesomptioD  that  the  rates  will  neither  increase  nor  decrease  tha 
truBi\.%  but  that  the  traffic  will  remain  the  same  that  it  was  fori 
a  period  of  time  prior  to  the  establishment  of  the  rates. 

Extraordinary'  aa  this  assumption  is,  it  is  one  whichf  as  we 
hare  seen  from  our  review  of  the  cases,  the  courts  have  repeats 
edlj  recognize<t  as  legitimate.  It  need  hardly  be  said  that  in 
this  matter  the  courts  have  failed  to  take  into  consideration  one 
of  the  most  fundamental  charactistics  of  the  railroad  businees. 
For  it  is  a  matter  of  general  knowledge  that,  usually,  a  reduo- 
iioD  in  rates  results  in  an  increase  of  business.  At  this  stage  of 
the  railroad  coDtxoversy  no  argument  is  needed  to  prove  this 
contention,  nothing  beyond  a  mere  appeal  to  those  general  facts 
of  which  all  are  cognizant.  Curiously  enough  it  was  even  ad- 
mitted, with  innocent  frankness,  by  Mr.  Carter,  of  counsel  for 
the  railroads  in  Sm^fth  v.  Am^a.  In  arguing  that  there  are 
sufficient  protectious  against  the  danger  of  extortion,  he  naid, 
"  Moderate  ehaiges  yield  more  profit  by  the  greatly  increased 
business  tliey  draw.  A  sound  policy,  perfectly  well  known  to 
railroad  managers,  advises  them  that  it  is  better  to  tempt  and 
draw  out  a  large  traffic  by  low  prices  tlian  to  try  to  make  a 
large  profit  on  a  small  business."  ' 

In  spite  of  this  universally  accepted  fact,  however,  tlie  courts 
have  definitely  settled  that  the  effect  of  lower  rates  may  prop- 
erly, for  jiii)icial  purposes,  bo  detennined  on  the  assumption 
that  iiii;n>a8o  of  business  will  not  result  from  the  tlecrcase  in 
rates.  It  must,  of  course,  be  admitted  that  com pen-sa ting  cii^ 
cumstances  may  occasionally  prevent  an  increase  in  tniffic,  but 
such  an  occurrence  is  out  of  the  ordinary.  The  rule  remains 
that  a  reduction  in  rates,  other  conditions  remaining  the  same, 
always  tends  to  augment  the  volume  of  business.  For  tho 
courts,  then,  to  proceed  upon  the  assumption  which  it  does* 
is  to  unduly  favor  the  railroads.    It  enables  theui  to  make  a 
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stronger  case  than  tliey  could  were  the  correct  assumption  to 
be  made.  Upon  this  principle  the  judicial  view  must  always 
be  that  rales  will  more  senouslj'  affect  the  earnbigs  of  the  com- 
panies than  would  be  true  in  nineteen  cases  out  o£  twenty.  As 
a  matter  of  fact,  to  put  the  ratea  in  operatiou  uii^jht  not  retlucti 
either  gross  or  uet  eiu'iiiugs  at  all,  or  might  leduee  them  but 
slightly.  Yet,  in  contemplation  of  the  courts,  earnings  would  he 
diminished  exactly  in  proportion  to  the  reduction  in  the  rates. 

Of  COUT80  it  may  be  urged  that  this  is  the  only  definite  test 
which  the  cuui-ta  can  apply;  that  (o  attempt  t«  estimate  the 
probable  increase  in  traOlc  resulting  from  a  decrease  in  rates 
would  involve  the  courts  in  speculations  in  which  tliey  could 
never  have  the  guidance  of  reliable  principles.'  Let  this  be 
granted  as  tnie  ;  let  it  be  cuiiceded  that  the  courts  can  find  no 
other  test.  Nevertheless  that  fact  does  not  make  the  test  a  good 
one.  nor  one  adequate  to  the  needs  of  rate  cases,  nor  docs  it 
affect  the  fact  that  the  test  gives  to  tlie  railroads  an  uudue 
advantjige  as  against  Uie  public. 

No  moro  favorable  is  the  view  which  must  be  taken  of  Uie 
next  step  in  the  procedure  of  the  Court  After  declaring  that 
the  effect  of  rates  upon  earnings  must  be  decided  on  the  basis 
of  ])nst  business,  the  ('onil.  goes  on  t^i  hold  that  that  effect  must 
further  be  determined  by  applying  to  past  earnings  the  per- 
centage of  reduction  in  the  rates.' 

If  the  effect  of  the  new  rates  upon  earnings  were  to  be  deter- 
mined at  all  on  the  basis  of  past  business,  it  wuuld  seem  tbal 
the  correct  method  of  arriving  at  the  result  would  be  to  apply 
ft'cigfat  nitcs  to  past  tonnage,  ami  passi'nger  rates  to  past  pas- 
senger traffic.  This  would  give  the  niiisimum  earnings  which 
could  be  secured  by  the  railroad  under  the  new  rates,  on  the 
condition,  assumed  by  the  courts,  that  trafKc  would  continue 

'  It  U  wid  tUat  It  cannot !»  detc-rmincd  in  advance  wbat  ibe  e9i%l  of  tho 
reduction  of  ralcw  will  be.  Often litum  it  iiirrMMW  ba8iD««K,  .ind  wlio  cnn  siy 
tbai  it  will  not  in  tlw  preaent  ctmea  Hu  increase  the  voliiiit«  of  buaioeM  aa  lo 
Duke  it  remunerative,  tvta  more  Uian  nt  present  ?  Bui  kperuUliont  as  to  Iba 
future  are  nm  inildca  fnr  judlrlal  ortlnns  ;  CAurtn  determlup  ri^htH  u|>on  pxiFling 
Cactii.  —  Ur.  Jtistic-p  Brvwer  In  Chicago,  ttc,  Bg.  Co.  v.  Deu,  30  Fed.  Rep.  8&1. 
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unchanged.  Instead  of  this  method,  however,  the  courts  deter^ 
nnne  the  percentage  of  reduction  matle  by  the  new  mien  in  the 
rates  in  force,  and  then  assume  that  future  earnings  will  equal 
past  caminga  reduced  in  the  uome  proportion.  For  example  : 
Suppose  that  past  eartiings  were  4*1,000,000,  and  that  the 
new  rates  are  80  per  cent  of  the  old  rates.  It  is  assumed  by 
the  courta  that  earning  capacity  under  the  new  rates  will  be 
9800,000. 

Now,  here,  a^ain,  is  an  assumption  which  gives  the  railroads 
a  distinct  advanl;^  in  suits  involving  rates.  For  the  basis  of 
the  whole  process  is  the  reduction  made  by  the  new  rates  in  the 
old  schedules.  Yet  the  old  schedules,  of  course,  contain  only 
the  nurninal  rates  established  by  the  railroad.  As  a  matter  of 
fact,  in  very  many  cases,  tliu  aHual  rates  charged  are  lower  thaa 
those  named  in  the  schedules.  Disorimtnations,  rebates,  draw- 
backs, preferential  advantages,  all  awarded,  usually,  under  tbsj 
veil  of  secrecy,  are  not  yet,  unfortunately,  things  of  the  past.' 
The  past  earnings  of  the  company,  therefore,  have  been  derived, 
not  by  charging  the  rates  fixed  in  the  schediilc-S,  hut  by  charg- 
ing rates  which  average  considerably  less  than  those  scheduled. 
When  the  courts,  tlien,  compare  the  new  rates  with  the  old 
nominal  ones,  they  discover  a  percentage  of  reduction  greater 
than  the  percentage  of  reduction  made  by  the  new  rates  in  the 
old  actual  ones.  T)ie  assutnptlon,  therefore,  that  the  eamingj 
capacity  of  the  road  will  be  reduced  in  proportion  to  the  grcator 
percentage,  is  clearly  wrong.  It  makes  the  company's  criminal 
practices  a  source  of  advantage  to  it,  and  of  disadvantage  to 
the  public,  iu  the  trial  of  rat«  cases. 

For  example,  let  us  make  the  same  assumption,  made  above, 
that  past  earnings  were  $1,000,000,  and  that  the  new  rates  are 
80  per  cent  of  tlie  old  nominal  rates.  In  such  a  case  the  courts 
hold  that  the  maximum  earning  capacity  of  the  road  under  the 
new  rates  will  be  *800,000. 

Suppose  that  the  nominal  rate  per  mile  was  4.01 ;  the  new 
rate  is,  then,  9.008.  Now,  it  is  evident,  from  the  merest  knowl- 
edge of  railroad  practices,  that  the  earnings  of  lifl.000,000  were 
not  securetl  by  charging  an  average  of  9.01  for  each  of  1.000,000 


or  even 

let  us  assume  for  the  tuoment  that  it  was  as  high  as  d.OOO.  Then, 
the  earnings  of  $1,000,000  were  secured  by  charging  $.009  lor 
each  of  111,111.111  ton  uiilos.  The  actual  traffic,  therefore, 
being  111.111.111  ton  miles,  to  put  in  force  a  rate  of  $.008  would 
give  an  euriiiDg  capacity  of  $888,888.88.  This,  indeed,  is  less 
than  the  former  earnings,  but,  on  the  other  hand,  it  is  over  $88,000 
greater  than  the  earning  capacity  which  the  Court  assumes  the 
railroad  would  possess  under  an  $.0<i8  rate. 

Now  let  us  alter  oiu-  last  assumption,  and  suppose  that  the 
actual  average  rate  which  earned  the  receipts  of  $1,000,000  waa 
low,  say  $.007.  Tlieu  the  $1,000,000  were  earned  by  charging 
$.007  for  each  of  142,857,142  ton  miles.  Uut  to  apply  to  that  ton- 
nage a  rate  of  $.008  would  give  aa  earning  capacity  of  $1,142,85 7. 
This  is  greater  by  $142,857  than  the  ohi  earnings,  and  is  $342,857 
greater  than  the  earning  capacity  reached  by  the  processes  o£ 
the  Court. 

Thus  it  appears  that  tlie  earning  capacity  determined  by  the 
courts  is  always  less  than  that  which  the  railroad  will  actually 
possess  under  the  new  rates.  Funt.Iicrmnrc,  it  appears  that  the 
earning  capacity  of  the  road  under  the  new  rnte.-*,  if  it  will  abstain 
from  discrimination,  mav  even  exceed  the  actual  amount  of  earn- 
ings  received  under  the  old  rates. 

This  practice  of  the  courts,  tJien,  is  always  unfair  to  the  new 
rates,  since  it  makes  out  tht^ii*  effect  upon  earning  capacity  to 
be  more  disastrous  than  it  will  be,  except  i»  the  purely  hypothet- 
ical ease  of  a  roati  which  hiis  not  deviated  from  Its  nomin^  rates. 
As  an  item  in  a  test  of  rejisonableness,  it  is,  therefore,  clearly 
inadequate,  and  unduly  favorable  to  the  railroads.  Under  this 
practice,  the  more  flagrant  n  company's  riolations  are  of  the  laws 
against  discriminations,  the  more  complete  is  its  immunity  from 
public  regulation  of  its  rates.  In  any  event,  a  railroad  is  able 
to  make  out  before  the  Court  a  stronger  ca.se  than  it  has  in  fact. 

Troe,  in  the  Reagan  cases,  it  was  laid  down  that  a  railroad's 
right  to  profitable  compensation  is  limited,  xnUr  alia,  when  it  has 
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indulged  in  "  unjust  discriminations  resulting  in  general  loss."  ■ 
Accordingl}'  the  way  is  opened  for  the  state  to  attempt  to  prove 
the  unjust  discriminations  of  which  lite  road  has  been  guilty. 
But  satisfactory  evidence  upon  such  nmttcra  is,  of  course,  almost 
impossible  to  get;  imd  even  wei-e  it  secured,  it  is  not  certain  to 
what  extent  and  in  what  way  the  courts  would  make  use  of  it. 
So  far  as  the  question  of  the  effect  of  rates  upon  earning  capacity 
is  concerned,  nn  fair  or  correct  result  can  be  secured  by  the  method 
now  employed  by  the  courts.  As  said  above,  if  past  business  is 
to  be  tlie  basis  of  the  calculation  at  all,  the  correct  method  would 
seem  to  be  the  application  x>(  the  new  rates  to  past  tonnage,  or 
past  passenger  tritfhc.  Without  discussing  this  point  farther* 
however,  it  is  sulTieienL  for  our  prosent  purposes  to  note  that 
the  method  now  employed  by  the  Court  may  often  result  in  the 
suspension  of  rat«s  wbiuh,  while  looking  toward  the  public 
welfare,  are  ntpt  really  calculated  to  impair  the  earning  capacity 
of  the  railroads,  to  say  nothing  of  reducing  it  to  the  point  of 
"reasonable  returns." 

III.  Reycmd  this,  however,  it  may  be  urged  that  the  judicial 
conception  of  "  reasonable  income  "  is  not  adequate.  At  least  it 
may  fairly  be  said  that  the  principles  which  the  Conrt  has  laid 
down  as  the  controlling  considerations  in  determining  reasOQ- 
ableness  of  income  have  so  far  proven  unduly  favorable  to  the 
railroads,  and  have  not,  as  yet,  given  proper  expression  to  the 
interests  of  the  public.  Let  us  I'ecall  what  these  principles  are. 
Brtelly  stated,  the  Court  lias  beld^  that  a  railroad's  earnings  must 
be  sufficient,  in  general,  to  pay  all  expeuHes  inclnding  interest  on 
lx)nds,  and  yield  a  reasonable  dividcnti  upon  stock,  but  that  the 
reasonableness  of  the  dividend,  and,  indeed,  a  railroad's  right  to 
any  dividend  at  all,  is  dependent  upon  a  large  number  of  con- 
siderations. Tliese  considerations,  we  have  also  seen,  may  be 
grouped  into  four  classes  —  one  pertaining  to  the  base  upon 
which  the  rate  of  profit  shall  be  reckoned,  the  second  to  the 
man^[omcnt  of  the  road,  another  to  the  rights  of  the  public, 
and  the  fourth  to  the  industrial  condition  of  the  community.^ 
The  enunciation  of  these  limitations  upon  a  railroad's  right  to 
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compensation  is  a  most  interesting  featnre  of  rate  cases.  At 
first  blush  it  might  seem  that  they  are  admirably  calculated  to 
aid  in  restoring  the  proper  balance  between  the  public  and  pri- 
vate interests.  Vet  it  cannot  escape  obRervation  thot  almost  all 
of  them  are  sini[)Iy  olit^r  dicta,  and  investigation  shows  that 
the  Court  bas  often  forgotten  tbem,  either  in  determining  pro- 
cedure or  in  deciding  special  cases. 

A  few  instances  of  this  kind,  will  serve  both  to  explain  and 
to  eniorce  the  point.  In  the  Reagan  cases  is  laid  down  the  doc- 
trine that  the  failure  of  rates  to  yield  profitable  compensatiou  is 
not  conclusive  of  reasonableness  when,  inttr  alia,  the  railroad  bas 
indulged  in  unjust  discriminatioiis  resulting  in  general  loss.  And 
yet,  as  bas  juKt  been  seen,  the  Court  has  einployeil  a  method  of 
detei'miiiing  the  effect  of  new  rates,  wliich  enables  a  railroad  to 
take  refugo  under  the  very  shelter  of  its  own  discriminations, 
ami  from  that  safe  retreat,  protected  by  the  strong  bulwark  of 
the  law,  to  defy  legislatures  and  commissions.  Again,  the  Reagan 
cases  also  recognized  a  limitation  when  a  road  was  unwisely 
built,  in  districts  where  there  is  not  sufficient  business  to  sus- 
tain a  road.  Yet  such  was  the  case  with  almost  all,  if  not  all, 
of  the  roads  involved  in  thot«  very  cates.  The  International  & 
Great  Northern  had  never  been  able  to  pay  the  interest  on  its 
bonds,  and  had  been  in  a  receiver's  hands  for  three  years.  Of 
two  other  roads  the  Court  speaks  as  follows : 

The  St.  Lmtiit  Rniit)iwi>Hter»  Railway  Tonipany  in  call<>ii  by  coudmI  for 
deffndAnta,  in  th«ir  brief,  "a  reorgaiiii:^'!  bankrupt  concern."  It  would 
atwm  tobci  a  railroad  trMch  irns  unteiffty  huilf,  aud  otie  wktsf  npe ruling  expense* 
hare  alwaifs  fjfffdrd  ii»  rart,ir\Q*.  C'ouri*'!  «*y«  that  "  it  is  fiurilttvrly  known 
an  a  'teazftr,'  and,  if  it  fxer  pasws  lw.y<><t<i  thitt  intermitting  but  uuprufil- 
able  sta^c,  even  its  frieuda  n-ill  ha  :inr|iri&ed."  We  are  aot  ndrtsed  and  we 
can  hardly  be  expected  to  take  judicial  uutiao  of  what  in  inuftiit  by  thv  term 
'■t«n2er,"  hilt  if  it  cUaHy  ititclattd bjf  Ike  rteord  that  thii  was  bd  iinprotitahle 
road.  .  .  .  Th«s  Tyler  Soulh«r«fltem  Railway  Coiiijiany  has  a  short  road  of 
ninety  miles,  and  alao  appears  to  be  a  "  reorijaiiized  bankrupt  ooDcem,"  aod 
one  whose  road  hiut  been  operated  with  coiistont  loaa.* 

Here  are  cases  which  clearly,  bj*  the  admission  of  the  Court, 
.  come  under  the  general  limitation  expressed  in  the  body  of  the 
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opimon.  Yet  the  limLtation  was  entirely  ignored.  After  making 
Uie  8tat«meut  quoted  above,  the  Court  continued,  ^'-it  will  not 
du  to  bold  that,  becuuBe  the  roads  have  been  operating  in  the 
past  at  a  losii  to  the  owners,  it  is  just  and  reasonable  to  so  reduce 
the  rates  as  to  increase  the  amount  of  that  loss."  Here,  then* 
one  who  has  read,  a  few  pa^s  back  in  the  opLnion,  the  general 
rule  laid  down  by  the  Court,  finds  the  hopes  aroused  by  it  most 
rudely  dofhod. 

Further  evidence  nmy  be  found  of  the  Court's  tendency  to 
ignore  the  limitations  upon  a  railroad's  right  tn  profitable  rates. 
It  is  worth  while  mentioning  tliat  the  Court  in  the  Reagan  ooms 
specifically  denied  two  claims  which  were  allowed  in  general 
terms  in  later  cases.  The  Covington  case  limits  the  railroad's 
right  when  competition  of  |>arallel  lines  so  diniinishcs  business 
as  to  make  profitable  rates  exorbitant,  and  the  last  Mlimesota 
cose  further  limits  that  right  when  the  industrial  condition  of 
the  country  is  such  that  prolitable  rates  would  he  exorbitant. 
Yet  in  the  Ueagan  cases  the  Attoniey-General  showed  that  there 
were  four  lines  in  competition  with  the  International  &,  Great 
Northern,  reducing  its  share  of  the  traffic ;  alleged  that  there 
had  recently  been  s  coniniereial  dcpre&i^ioii ;  and  offered  evidence 
to  &how  that  the  price  of  products  was  so  low  that  rates  would 
have  to  he  luwer  than  those  charged  by  the  railroads  in  order 
to  permit  the  farmers  to  market  their  produce  with  any  profit. 
All  this  was  not  gladly  received  by  the  Court,  as  tending  to 
support  the  ratios  which  are  "  presumed  to  be  reasonable."  On 
the  other  hand  it  was  summarily  dismissed,  and  given  no  weight 
whatever  in  the  case.  We  are  accordingly  left  in  grave  doubt 
as  to  whether  the  Court  meant  much  if  anything  by  its  later 
dicta  in  the  Covington  and  the  last  Minnesota  cases.  At  any 
rate,  it  is  evident  tliat  the  jjlay  of  the  Court's  sympathy  for  indi- 
vidual as  opposed  to  public  rights,  operates  to  seriously  limit  the 
limitations,  as  it  were,  which  it  has  recognized  upon  the  rights 
of  the  railroads.  The  view  of  the  railroad  industry  which  has 
been  taken  by  the  Court  since  the  Granger  cases  requires  the 
limitations  to  he  atal-ed;  hut  the  predilections  of  the  judges  cre- 
ate a  tendency  to  disregard  them.    As  statesmen,  or  publici8t«t 
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the  judges  might  recognize  the  full  force  and  importance  of  those 
limitations ;  but  as  lawyera  or  ytidffft,  they  almost  inevitably 
forget  them. 

It  is  true  that  as  yet  the  Court  has  not  been  put  to  a  severe 
test,  and  consequently  it  is  not  clear  to  just  what  extent  it  will 
go.  For,  up  to  the  present  time,  counsel  for  the  states  hAvo 
shown  comparatively  slight  disposition  to  urge  upon  the  Court 
the  limitations  it  has  recognized,  or  to  introduce  evidence  in 
auch  matters.  The  Court  by  its  repeated  declaration  and  afHr- 
mation  of  ila  dicta,  has  oflfercd  an  opportunity  the  significance  of 
which  has  apparently  not  been  fully  nppreciatfd  by  the  repre* 
sentatives  of  the  public.  But  the  treatment  wliich  those  dicta 
have  received  in  the  cases  where  they  have  been  urged,  as  we 
havi;  just  seen,  forbids  any  very  sanguintr  Impc  tiiat  tJiey  hold 
much  pruuiti>e  of  better  things  for  public  coutrul. 

Hut  it  is  not  only  because  the  Court  tends  to  ignore  in  special 
cases  the  rules  it  has  laid  down  in  general  terms,  that  they  are 
not  available  for  the  cause  of  the  public  welfare.  A  further 
reason  is  that  many  of  the  limitations  upon  the  rights  of  the 
railroads  are  so  vague  in  character,  and  involve  considerations 
80  difficult  to  establish,  that  the  public  can  derive  little  advan< 
tage  from  them.  One  illustration  of  this  fact  is  to  be  found  in 
the  limitation  which  is  recognized  to  exist  when  the  manage- 
ment of  the  road  has  not  been  prudent  and  honest.  But  how 
dithcult  must  it  always  be  for  Gtat«  ofliceiK  to  secure  satisfac- 
tory evidence  upon  such  a  point  I  The  secrecy  which  enshrouds 
many  railroad  operations  and  the  possibility  of  manipulating 
accounts  make  diiTicult  even  the  discovery  of  imprudence  and 
dishonesty,  to  say  notlung  of  securing  evidence  which  will  ho 
satisfactorj-  .at  law. 

Again,  the  courts  have,  in  general  tenns,  given  recognition 
to  the  rights  of  the  public.  In  the  Gill  case  the  Court  was 
hesitant  to  declare  rates  unreasonable  when,  among  other  things, 
the  claims  of  the  railroad  were  admitted  in  the  demurrer  of  a 
party  who  tn  no  adequate  sense  represented  the  public.  In  the 
Reagan  cases  it  was  said  that  the  right  of  the  road  to  compen- 
sation is  limited,  among  other  things,  by  *' matters  affecting  the 
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righU  of  the  community  in  which  the  road  is  builL" '    And  in 

the  Covington  and  Smyth  cases,  it  was  stated  that  the  rights  of 
the  puhhc  are  not  to  be  ignored,  that  rates  must  not  be  more 
than  the  services  are  worth  t«  the  public,  that,  in  short.,  ratos. ' 
must  be  just  to  the  public  as  well  as  to  the  raJImad.^  But  wbat^ 
are  the  ^* rights  of  the  community,"  or  the  "rights  of  the  pub- 
lic," and  bow  are  they  to  be  established?  How  is  it  to  be 
determined  what  a  raih-oad's  services  aro  worth  to  the  public? 
How,  indeed,  is  it  to  be  discovered  what  rate  is  just  to  the 
public  as  well  as  to  the  railroad?  And,  when  the  interests  of 
the  public  and  of  the  railroad  clash,  which  is  to  prevail  ?  It 
need  Imixlly  be  stated,  in  view  of  the  preceding  discussion,  what 
the  coloring  is  which  must  necessarily  prevail  in  the  Court's 
answers  to  these  questions.  The  rights  of  the  public  are  indeed 
diflicnlt  to  establish,  (icnerally  speaking,  the  public  has  rights, 
which  must  not  Iw  ttivadcd  by  the  milroads.  But  specifloaUj, 
what  rights?  To  be  exempt  from  the  high  rates  necessary  to 
compensate  a  raUroiul  for  losses  due  to  its  discriminations,  or 
necessary  to  make  profitable  a  road  unwisely  built,  or  necessary 
to  sustain  as  many  competing  roads  as  may  chance  to  divide 
the  traffic  ?  Wo  have  soon  what  answers  the  Conrt  has  given 
to  these  questions.  The  va^e  "  rights  "  of  the  public  have  van- 
ished with  the  appearance  of  a  practical  lest. 

But  there  is  still  another  "limitation"  upon  the  right  of  the 
railroad  to  compensation,  namely,  the  industrial  condition  of 
the  community,  which  is  too  vague  and  general  to  mean  much 
in  practice.  Here  again,  it  may  lie  asked,  how  is  the  industrial 
condition  nf  the  community  to  i>e  established  at  law,  and  just 
what  "  industrial  condition  "  will  justify  a  reduction  of  a  road's 
earning  capacity  ?  Is  it  not  inevitable  that  counsel  for  tlie  state 
should  find  it  difTicult  to  secure  satisfactory  evidence  in  such  a 
matter?  The  limitation  is  in  general  terms.  In  specific  caaee 
liow  much  would  it  amount  to?  Probably  not  much.  The  only 
points  ever  argued  by  the  states  have,  as  we  have  already  seen,^ 
been  summarily  rejected  by  the  Conrt. 

'  134  i:.  S.  402. 

*  KM  U.  a.  &9e-fiSB:  lAt>  V   K,  &f  4-547.    And  8M  jIm  178  U.  S.  7H~TS6. 

*  P.  106  of  origiDal  monograph. 
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The  fact  anfortunately  seems  to  be  that  the  euphoaioiis  gen- 
eralities in  whioh  the  Court  has  bound  up  tha  industrial  welfare 
of  the  American  conimnnwealtlis  are  more  beautiful  for  contem- 
plation than  they  are  efficacious  in  use.  To  discover  the  prac- 
tical meaning  which  is  enit>odied  in  them,  and  to  obtain  recog- 
nition of  it  by  the  courts,  is  one  of  the  difficult  problems  which 
now  confrontji  the  cnmmisitions,  and  one  in  the  performance  of 
which  the  attitude  of  the  judiciary  up  to  the  present  tinie  gives 
little  encouragement. 

In  these  three  ways,  then  — b^'  placing  an  improper  limitatioD 
on  the  legislative  power  to  reduce  earnings  through  reguiatioa 
of  rates,  by  employing  erroneous  methods  in  determining  the 
effect  of  rat^s  on  earnings,  and  by  setting  up  inadequate  stand- 
ards of  rcasonablcnt^ss  in  earnings  —  has  tlie  Court  practically 
destroyed  the  state's  power  of  rate  reduction.  The  doctrine  of 
judicial  review  is  therefore  of  great  importance  in  the  develop- 
ment of  the  railroad  problem.  But,  more  than  that,  it  is  of 
significance  as  a  notable  triumph  achieved  by  the  principle  of 
individual  interest  over  that  of  the  public  welfare.  Under 
whatever  constitutional  pressure  the  courts  may  have  been  in 
announcing  the  doctrine,  it  is  felt  that  it  is  a  movement  against 
the  current  of  the  times,  and  that  it  must  result,  in  part,  in  deep- 
ening the  conviction  already  growing  in  the  minds  of  men,  that 
the  proper  balance  between  the  public  and  the  private  interests 
in  industrial  action  has  been  much  disturbed,  and  should  be 
speedily  restored. 

IIjlbbison  Standisii  Smalley 
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KNGLISH  RAILWAY  AND  Ci 
COMMISSION  OF  1888' 

XVTHIlyR  tlip  Iftw  providing  for  tlie  CoramisRinn  nf  1878 
*  *  passed  both  Houses  of  Farliiuiient  with  compiiraiive  ense 
and  received  but  Utile  opposition  from  tho  niilway  interest,  the 
law  of  1888  developed  by  small  degrees,  and  met  much  oppo- 
sition. The  report  of  the  Con^mittee  of  1881  had  stated  that  a 
permanent  railway  tribunal  was  necessary.^  Railway  Conimis- 
sion  legislation  was  iiitroduceJ  regularly  betwe«n  1882  and 
1886.  In  1885  the  nine  principal  railways  submitted  bLlLj  to 
Parliament  embodying  a  general  classification  and  a  rearrange- 
ment of  their  maximum  rates.  But  the  protests  of  the  traders 
led  to  the  withdrawal  of  theuo  measures.  Tho  defeat  of  tlie 
government  in  1880  on  Iho  Irish  Question  prevented  any  further 
action  at  that  time.  In  1887  a  regulative  measure,  which  in 
some  respects  resembled  the  legislation  of  the  following  year, 
passed  the  House  of  Lords. 

So  far  as  the  form  of  the  Commission  is  concei-ned,  the  most 
important  changes  introduced  by  the  legislation  of  1888  were 
the  court  organization  of  the  Commission  and  the  limitation  of 
tho  right  of  appeal.  Under  the  old  organization  the  Commission 
was  considered  to  be  iu  the  same  jjositiou  as  any  inferior  court, 
and  might  be  prohibited  from  proceeding  in  matters  over  which 
it  had  no  jurisdiction.^  Now,  by  giving  the  Commission  a  deKnito 

'  From  Ihfl  Quartpriy  Jnurnai  of  Rroaomift,  Vol.  XX,  lHOr>,  pp.  1-66.  Tbft 
fttiLhor  max  th«  cxpt-rt  Dtnployed  by  Uiu  Cviadiiin  Guvvrnnioiit  in  lOOS  u>  dnivr 
up  Its  Report  upon  Uollway  RaTe  Grievuces  uad  RevuUtlvc  Leglalaiiou.  Brit- 
Uh  Kailwitj  Stalutvx  xnd  RugulatiDiis  arv  reprinUKl  in  fuil  iu  Hearioga  Wfuro  tbe 
8enat«  (Blklns)  Committoo  on  lntenitat«  Coumierce,  lOOA,  Vol.  V,  Ap|ifiidix, 
pp.  VllUiOi.        3  ilcport  of  Select  Cominiu«»  on  lUUvrBys,  ItfSl.  I'art  I,  p.  Ui. 

•  Toomar  t.L.C.  D.  Rjf.  Co.  and  S.  K.  Itf.  Co.,  3  By.  and  Canal  TnUBe 
Cues.  08. 
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court  denization  and  by  making  its  decisions  final  on  questions 
of  fact,  mucb  strength  was  addeJ. 

The  new  legislation  provided  for  a  Commission  of  five  mem- 
bers, coinposed  of  two  lay  and  three  er-officio  iiieinliers.  The 
ex'officio  members  are  superior  court  judges,  one  for  England, 
one  for  Scotland,  one  fur  Ireland.  The  active  Commission  at 
any  one  time  has  a  membership  of  three,  the  two  lay  commis- 
fiioners  presided  over  by  the  designated  superior  court  judge  of 
the  countiy  in  which  the  Commission  is  sitting.'  While  the 
judges  who  serve  on  the  Commission  are  appointed  for  terms  of 
five  years,  the  lay  commissiooers  hold  office  on  a  good-cooduct 
tenure.  The  old  provision  whereby  one  of  the  lay  noniiiii&Kiouers 
was  to  be  "of  experience  iti  railway  business"  was  continued; 
and  Mr.  Price,  the  railway  uieuiber  of  the  fonuer  Commission, 
was  reappointed.  The  qualiticatton  of  the  other  lay  commiasioner 
was  not  BpeciJied.  To  this  position  Sir  Frederick  Peel,  whose 
training  was  legal  and  who  had  been  a  mcmlwr  of  the  Hallway 
CommMsion  in  1873,  was  appointed.  The  lay  commissioners 
were  admonished  of  their  judicial  functions,  for  in  their  letters 
of  appointment  thej'  were  informed,  "  Doubtless  you  will  feel 
that  the  judicial  nature  of  your  office  is  also  incompatible  with 
any  active  engagement  in  j>olitical  controversies." 

In  every  possible  way  the  fact  was  emphasized  that  the  Com- 
mission was  a  court,  and  therefore  not  concerned  with  rate 
making.  The  control  of  matters  pertaining  to  rates  was  divided. 
Powers  in  regard  to  conciliation  of  rate  difiicuUies  were  given 
to  the  Board  of  Trade.  When  tho  provision  placing  the  revision 
of  mnxiiua  and  of  classification  in  tho  hands  of  the  Board  of 
Trade  was  under  consideraiion,  an  amendment  to  place  such 
revision  in  the  hands  of  the  Commission  was  negatived. 

The  Act  of  1888,  while  it  repealed  portions  of  the  railway 
regulative  acts  already  in  existence,  did  not  codify  the  portions 
remaining.   Consequently  there  are  still  in  effect  sections  of  the 


<  Tlie  draft  leglslftlion  of  1687  had  provided  a  cumbrous  arraugcmont  wfavre- 
b;  the  judlci&l  oonimisilDiter  wm  to  prculde  when  a  qucstlou  of  law  vrtm  mvolvsd, 
wbile  In  otber  matters  Ids  sttcodaoc*  was  Uib«inrjt«d  bjrihe  lay  cuinr&lwiuiMn, 
'*  if  it  wiw  expvdiviit  for  iIm  better  p«rfoiiii&iioe  of  Uie  Coinmuaion'*  duUea." 
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Rftilway  Clauses  Consolidation  Act^  1845,  the  Railway  and 
Canal  Traffic  Act,  1854,  the  RegiilttUon  of  Railways  Act,  1868, 
and  the  Regulation  of  Railways  Act,  1873.  Since  1888  juris- 
diction ill  regard  to  actual  rates  has  been  given  by  an  Act  of 
1894  ;  wliile,  under  a  law  of  1904,  the  powera  of  the  Conuuis- 
sioii  ill  regai-d  to  private  sidings  have  been  made  more  detluile 
by  an  interpretation  of  the  '*  reasonable  facilities  "  claoBO  of  the 
Act  of  1854.' 

While  the  jurisdiction  given  by  the  Act  of  1888  embraces  a 
variety  of  functiona,  the  most  important  of  which  are  undue 
preference,  faeilitics  for  traffic,  trafhc  cm  steamlioatJi,  through 
rates,  rate  books,  terminals,  legality  of  rates,  provisions  relating 
to  private  branch  sidings,  and  references  under  the  Board  of 
Trade  Arbitrations  Act,  1874,  the  must  important  matters  from 
the  standpoint  of  the  traders  are  {tr)  terminals,  (6)  reasonable 
facilities,  (v)  through  rattis.  {d)  undue  preference,  (e)  control 
over  actual  rates. 


TEttMINALS,  RkASONAOLB  FAClLrTIES  AND  ThEOCOH 

Hates 

The  history  of  the  terminal  question  is  &  long  and  involved 
one.  When  the  earlier  railways  were  chartered,  the  •'  canal  toll  " 
idea  prevailed.  For  a  time  carriers,  already  in  existence,  quoted 
through  rates  over  the  railway  lines,  making  such  arrangoinenis 
as  they  doomed  pmper  in  regard  to  payments  for  special  services 
and  for  station  terminals.  It  n'as  not  long,  however,  before  the 
railways  controlled  the  forwarding  business,  and  complaint  soon 
arose.  The  railways  claimed  the  right,  in  addition  to  the  powers 
given  them  under  their  maximum  rates,  to  make  chaises  for 
additional  service  and  for  terminals.''  The  traders  contended 
that  the  maximum  rates  covei-ed  all  that  the  railways  were 

1  For  detail  coDceruiiiK  the  anrepealeil  MCLiuna.  boo  Woodfall,  The  Kew  L&w 
ftnd  Practice  of  Raltwuy  nod  Canal  Traffic,  eW..  App«iidli  A. 

*  The  qucation  of  termiiials  has  come  up  In  the  irnitod  Htalr-K.  The  charwr 
of  the  PIttabuTg  &  Conn«)l«vllle  RallwAj  gave  k  the  right  (o  charge  tolls.  It  wm 
decldml  it  had  the  riglit  to  charge  terminal!  lui  well,  NtUiaaat  TiAe  Work*  r. 
Ballimofe  A  Ohto  n.R.  (Pena.),  28  Am.  and  Kng.  K'd  Caaes,  13. 
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legally  empowered  to  collect.  It  was  concerning  the  station 
terminals,  however,  tlmt  llie  keenest  contention  existed.  The 
Select  Committee  of  1882  tuid  recommended  that  terminal 
charges  should  be  recognized,  but  that  they  should  be  subject 
to  publication  by  the  companies,  and  that  in  Ciue  of  clialleuge 
they  should  be  sanctioned  by  the  Railway  Commission.'  A 
clause  to  this  effect  was  coiiUuned  in  the  regulative  measure 
introduced  by  Mr.  Chamberlain  in  1884.  In  a  decision  of  the 
Court  of  Queen's  Bench  in  1685  the  right  of  the  railways 
to  collect  tcmiinals  was  definitely  recognized.^  But  the  traders 
did  not  recognize  this  decision  as  final ;  for.  because  of  u  tech- 
nical condition,  it  was  impossible  to  carry  the  case  before  the 
higher  courts.  While  tlio  legislation  of  1888  was  in  committee, 
various  attempts  were  made  to  place  tlie  control  of  terminals 
under  the  Kailway  Commission,  as  well  as  to  provide  that  in 
every  cose  the  maximum  rates  should  include  terminals.  Hut 
the  government  took  tlic  position  that  terminals  were  legally 
established,  and  so  they  were  given  explicit  recognition.      • 

The  Act  of  1888  had  recognized  terminals.  The  Provisional 
Oi"der8  Acts  gave  them  definite  form.  The  matter  was  finally 
passed  on  by  the  Commission  in  1891  in  a  decision  which  up- 
held that  of  1886.^  Justice  Wills,  who  gave  the  decisiou  in  the 
former  terminal  case,  was  at  this  time  the  judicial  member  of 
the  Connuifsion.  On  appeal  the  decision  of  the  Commission 
was  upheld.  While  the  question  of  the  legality  of  terminals 
iuiH  tlius  been  settled,  there  still  remains  the  question  of  the 
right  of  the  trader  to  be  exempt  from  the  payment  of  terminals 
under  special  conditions.    This  question  is  of  especial  interest 

■  SfflMtCoininlttM  on  llsJlmr"*  l^f^^*  PP-  ^  vid  xrii. 

'  Halt  r.  London.  Brighion,  <t  South  Catut  Itailmti/.  15  Q.  B.  D.  605.  Tills 
orerruWd  a  duciitlou  of  tltc  R&ilwiy  CoididIbbIoii.  A  discusBiuD  »l  the  qutwtion 
from  tbe  u&den'  elandpoJnt  vrill  be  foiinti  in  lluiittn-,  Tb«  llailwny  aiid  Ciuutl 
Traffic  Act,  1B8B,  pft.  3fl~&0.  See  a)»o  BriUftli  RkUwaya  sod  Canati,  by  "  Uer> 
cdW,"  chap,  ii  (a  prolnder  brochurv,  publl«lied  In  I^ndon  In  1R86).  A  auin> 
mary  of  theralLwity  point  of  view  will  be  found  inliieaddrcmof  Mr.  Popo.Q.C, 
repreaentJDg  Ifae  London  &.  Nortliwow«m  Railway  before  tbe  Board  of  Tiude, 
October  M,  1889,  reported  In  ItattKai/  JV««,  NoTember  2.  1»89.  pp.  778-780. 
8m  also  QrJorson.  Railway  Rsiva.  Eiiglixti  and  Fotvlgn,  pf>.  Wl-lOe. 

■  Sovm^  A  Co.  V.  Gnat  Ncjrtfiem  ify.  Co.,  7  By.  and  Canal  Traffic  Cuea,  I6fi. 
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in  onnncction  with  the  mining  and  manufftrtnring  districts, 
whem  the  ofltahlLshinents  furnishing  and  receiving  freight  arc 
UBiiiilLy  situateit  on  private  sidings  or  on  privat«  railways.  The 
importance  of  these  sidings  is  sliown  in  the  fact  that,  while  at 
the  Sheffield  freight  station  the  toanage  in  1900  wa«  580,000, 
fit  a  near-by  siding  it  was  1,100,000.  In  1894  the  Commission 
was  given  jurisdiction  in  clatnia  for  exemption  froni  payment 
of  terminal  charges  at  siding!^  when  it  was  alleged  that  the 
services  had  not  been  performed.  Under  the  provision  of  the 
Act  of  1888,  requiring  the  railway  to  distinguish  conveyance 
frani  terminal  charges,  it  liad  lieen  held  tliat  the  re8)X)nsibility 
of  the  railway  might  he  discharged  by  stating  that  the  whole 
payment  was  for  a  conveyance  rate.^  But  the  Court  u(  Ap|)eal 
decided  in  1897  that  it  was  incumbent  on  the  railway,  in  such  a 
case  to  prove  that  it  did  not  charge  for  terminals.^  The  Com- 
mission hns  power  to  allow  a  rebate  from  sidings  charges  with- 
out proof  that  any  definite  amount  of  terminal  is  included  in 
the  rate.  A  pritna  facte  case  for  such  a  rebate  is  mode  out,  if 
it  is  shown  that,  in  respect  of  similar  traffic  between  subst&n- 
tially  the  same  termini,  and  passing  over  substantially  the  same 
routes,  a  sidings  trader  who  does  not  require  or  use  any  terminal 
accommodation  or  services  is  charged  the  same  amount  as  a 
trader  who  uses  the  station.*  But  the  latter  rate  must  not  be 
simply  a  paper  rate*  In  calculating  the  amount  of  the  rebate, 
it  has,  in  general,  been  the  practice  of  the  Commission  to  follow 
the  rule  in  Fidcock's  case ;  i.e..  to  assume  that  the  service  ohargea 
are  in  the  same  proportion  to  the  rates  actually  charged  as  thft' 
maximum  service  charge  would  be  to  the  sum  of  the  maximuoi 
rates,  —  Le.,  the  maximum  rate  and  the  maximum  terminals.^ 


>  JVew  tuition  MiU  Co.  r.  Omd  Wettem  Ay.  Co.,  tt  Rf.  mad  Caiul  Trafflej 
Cawa.  ICO. 

<■  S,dl  VnuiK,  IJd.  V.  North,  Stafordahirt  Ry.  and  Othrrit,  10  Ajr.  and  Canal 
Tmllic  Cmm,  I7B. 

■  VMera.  Som  <t  Maxim,  IM.  v.  UbtlanA  Itg.  and  OOutm,  II  Ry.  and  Canal 
I'mffio  Cases,  2SI>. 

*  Cmvan  <t  SoM  v.  yorth  BrttM  Rg.,  11  Ky.  and  Catiftl  Traffic  Cnses,  STL 

>  /^dcoot  T.  Jr«incA«!i<cr,  SMMd  d  LiMotnikin  Ay..  9  Ky.  iM  CanKl ' 
Cams,  46. 
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The  through-rate  clause  of  the  Act  of  1888  provides  that 
through  rates,  stuting  the  amuuiiU  route,  and  apportionment  of 
the  rate,  may  be  proposed  hy  a  railway,  a  canal  company,  or  a 
trader.  In  case  of  dispute  regaixling  the  rate  or  its  apportion- 
ment tlic  Diatter  is  brought  before  the  Commission.  In  appor- 
tioning the  through  rate,  the  commissioners  are  to  consider  the 
special  cii-cumstanoes  of  the  eases,  and  are  not  to  compel  any 
company  to  accept  lower  mileage  rates  than  it  may  for  the  time 
legally  be  charging  for  like  traffic,  carried  by  a  Hke  mode  of 
tranjiit  on  anj'  other  line  of  communication,  between  the  same 
points,  being  the  pointa  of  departure  and  arrival  of  the  through 
route. 

Reasonable  facilities  in  general  must  be  such  as  can  reason- 
ably be  required  of  the  railway  company,  duo  allowance  having 
been  made  fur  tlic  way  in  which  the  service  is  already  performed.' 
Similarly,  in  a  reduced  through  rate  there  must  always  be  con- 
sidered whether  there  ia  a  commensurate  advantage  to  the  rail- 
way company."  Prima  facu\  it  is  against  public  interest  to 
interfere  with  vested  legal  rights,  unless  some  compensation  or 
equivalent  is  given.  There  must,  therefore,  be  evidence  both  of 
public  interest  and  reasonableness  in  favor  of  the  rate  and  route 
sufficient  to  outweigh  the  former  considerations.'  The  fact  that 
two  competing  routes  will  tend  to  make  either  company  treat 
the  traders  more  re;isonably  is  a  consideration  bearing  on  tlie 
question  of  public  interest.*  At  the  same  time  the  Commlssioa 
will  not  grant  a  through  rate  which  creates  unhealthy  compe- 
tition/' If  there  are  grounds  for  the  Commission  granting  sonie- 
t}iing  claimed  as  a  pnifwr  facility  for  using  railways,  an  objection 
grounded  on  its  inconvenient  consequences  to  railway  companies 

>  yt\wv  Navigation  Co.  v.  Gnat  A'orMcm  R]f.  (Ireland),  7  Ity.  uid  Cfu»l 
Traffii-  Ciw«,  170. 

3  PlymavtK  Incorporated  Chambtr  of  Commercr  v.  Ortat  Wtat«n  R^.  A  L.A 
8.  W.  Hif.,  D  Ky   ami  (Xnal  'rrafltc  CUM,  72  ;  in  Ibid.  IT. 

'  IHiIrol,  Nfwburv  A  Southampton  Rv.  V.  OriraX  WeiAeniRv.  AL.^8.W.  fiy., 

9  "Rj.  and  Canal  Traffic  Cows,  310. 

*  FlvrnovtK.  DewnpoH  d  S.  W.  ttj/.  ▼.  Onat  Weitwn  /^.  A  £.  «t  8.  W.  ity., 

10  Ry.  aiKl  C*u»i  Trafilc  Cmw,  flH. 

*  DIdeot,  tfatburv  't  thuthampton  Itp.  r.  L.  A  S.  W.  Hy.  and  Olktr;  10  Rj. 
aul  I'anol  I'TaAlo  Cttu,  17. 
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by  reason  of  amngemente  nuule  by  themselres  will  not  be  sufB-j 
cient  reason  for  not  gnintlng  it.'    The  particular  circuiustancesl 
of  tlic  propoBcd  routo  and  rate  must  be  cousiderecL    The  restiOQ- 
ableneas  of  a  rate  over  a  proposed  route  is  not  to  bo  nieauureci 
by  an  existing  rat«  over  an  all^niative  route,  even  if  ibe  rate 
over  the  latter  route  may  be  reasonable." 

Incident  to  granting  a  through  rate,  a  through  booking  (tick- 
eting) arrangement  may  also  be  made."  While  the  Comraisstoa 
has  not  attempted  to  lay  down  any  general  principle  on  which 
through  rates  are  to  be  apportioned,  it  will  consider  any  special 
expenses  in  construction  or  special  charges  a  company  may  have 
beeu  empowered  to  luake.*  It  is  not  clear  that  the  Commission 
has  power  tu  rettcini]  a  tlirougb  rale  once  established  uuder  the 
Act  of  1888.^    Su  far  iiu  such  aiition  has  been  taken. 

In  the  claims  made  by  canal  and  by  dock  companies  to  obtain 
through  rates,  considerable  emphasis  has  been  laid  upon  the 
technical  interpretation  of  the  word  "  railway."  Thus  it  was 
decided  in  1S97  that  the  powers  the  Manchester  Ship  Canal  poo- 
sesaed  to  construct  railways  on  its  quays,  altboogh  these  rail- 
ways were  simply  for  ita  own  service,  constituted  it  a  raUway 
company.  In  1901  the  action  of  the  Commission  iu  approving 
a  tluough-rate  arrangement  for  a  dock  company  was  overruled 
on  the  ground  that  the  railways  possessed  by  the  dock  company 
did  not  constitute  a  railway  within  the  meaning  of  the  act.^    In 


t  Ci/rponition  of  Birmit^fham  <£  Sli^eid  Coal  Co. ,  IML  r.  Jianehtatcr,  Shield 
<f  UncolMkSre  H^.,  MHUxivi  Ity.,  A  L.  <t  X.  W.  fiy.,  10  By.  and  Canul  Traffic 
Casw,  02. 

'  Diiteot,  Xeioburvt  Siiutkamplon  tig.,  etc.  r.  Oreat  WeaUrn  Ay.,  <4c.,u(jtupra. 

*  Didoit,  Maebury  >t  NoulAampUitt  Ujf.  T.  Onat  WeMem  Hg.  Jt  L.  A  S.  W, 
It\l..  10  Ry.  and  Canal  Traflic  Cases,  1. 

*  Forth  Bridge  &  yi/rth  BriUtk  Rj/.  Co.  v.  Ormt  North  qf  Scotiiud  Ry.  A 
Calvionian  Ry.,  11  Ry.  and  Canal  Traffic  Cases,  I.  TbU  would  cu?er,  for  cx- 
aoipld,  "  boQtu  iiiili'^fpi,"  or  nn  arbilrxr}-,  in  lIiv  cjuw  of  an  cxpenslre  tuidjce. 

*  OrtcU.  Northtm  Cudral  Ry.  (lt«laDd)  t.  DomooX  "Rg-,  11  Ky.  ud'Canal 
Trafflo  Cuca,  -17. 

*  London  and  Eaa  tvMi  Docks  Co.  v.  Great  Kastern  Rjf.  ^  ifUUaiid  RU;  >I 
Ry.  and  Canal  Traffic  Ca»e6,  57.  Thb  waa  a  majority  decision,  Pee)  dissenUng. 
The  decision  of  ttto  Court  of  Appeal  was  given  by  Mr.  JusUco  WiigbL,  who  was 
a  intrmber  of  the  Cuuiaiiuiua  wben  itio  ManchesUT  Canal  caee  was  decided. 
He  diatiDguiabed  tlie  caaes. 
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1903  a  further  application  of  the  same  company,  sobsequcnt  to 
ite  acquisiiidn  nf  a  short  railway  with  which  it  had  m&ilo  connec- 
tions, WHS  refused  on  tlie  ground  that  the  diilicutties  of  exchange 
of  traftlc  dill  not  justify  the  granting  of  siich  an  application. 

The  Commission  has  looked  at  each  through-rate  case  by  itself. 
It  has  refrained  from  proposing  a  through  rate.  It  has  limited 
its  action  to  the  acceptance  or  rejection  of  the  proposed  through 
rate  as  brought  before  it.  The  power  to  propose  through  rntcif 
has  been  of  little  value  to  the  traders.  Noruially,  they  have  not 
been  posseKsed  of  the  exact  knowledge  necessary  to  the  making 
of  a  through  rate,  with  the  result  tliat  they  have  been  suc- 
cessful only  in  one  out  of  five  applii^ations.  The  following 
summary  gives  details  with  reference  to  the  through-rate  appli- 
cations formerly  acted  upon  by  the  Commission  ; 


Vt^ii 


1KWJ 
189S 

ieof> 

ISOO 
1001 
1902 
190S 


llv  <■*!**[.  I   Bv  r»ncK 


Ur  Kailwat 

OOMrAKT" 


By  Tkadkm 


Bt  Mrxct'ii-Ai. 

CnKtHlRATlOX 
AXD  TltAUKKS 


*  No  Mellon  |irlor  to  iSM. 


Undpe  Pbkference 


I  The  question  of  "undue  preference**  has  long  engaged  atten- 

■       tion  in  England.    Complaiut£  were  made  during  the  investiga- 
I       tions  of  1882  that  many  anomalies  existed  in  domestic  rates, 
t       Thua  London  sugar  refiners  complained  Lliat,  while  (ireunock  was 
double  the  distance  from  given  points,  sugar  was  being  carried  to 
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these  points  at  the  aamo  rates  as  were  given  to  London.'  Butit 
was  against  low  import  or  pre/erentiai  nxies,  which  intensified  tfae 
competition  to  which  different  industriea  were  subjected,  that 
special  attention  was  directed.^  The  Act  of  1873  had  left  much 
to  the  discretion  of  the  Railway  Commission  In  dealing  with  the 
question  of  undue  preference.  In  the  parliamentary'  diacussious 
of  1887  and  1888  there  were  constant  complaints  of  prefereatial 
rattfs.  It  was  stated  that  no  general  measure  dealing  ^Wth  iiiil- 
way  traffic  could  be  cotisidwred  satisfactory  which  did  not  prevent 
preferential  rates  iu  favor  of  foreig'U  piuduct^i.^  The  government 
held,  however,  that  no  diH'ereiice  should  be  made  between  Kng- 
lish  merchandise  and  foreign  merchandise  becnuse  of  origin.* 

The  undue  preference  section  of  the  Act  of  1888  proTides 
that  where,  for  the  same  or  similar  scrviocn,  lower  rates  are 
charged  to  one  shipper  than  are  charged  to  another,  or  any  dif- 
ference in  treatment  is  made,  the  burden  of  proof  that  such 
actions  do  not  constitute;  an  undue  prefei'cnce  shall  be  on  the 
railway.  In  considering  whether  the  action  complained  of  con- 
stitutes an  undue  preference,  tlie  commissioners  are  to  consider 
"  whether  suck  lower  charge  or  difference  In  treatment  Is  neces- 
sary for  tho  purjpose  of  securing  in  the  interests  of  the  public 
the  trallic  in  respect  of  which  it  is  made.  Provittsd  that  na 
railway  compant/  sfiaU  make^  nor  sfurti  the  commigtioneTt  sanction^ 
any  difference  in  tAe  tolU^  ratea,  or  charges  made  for  or  any  dif- 
ference in  the  treatment  of  hotm  and  foreign  merchandise  in 
reMpcct  of  the  tame  or  Kimilar  nervii^et."^    The  final  clause  of  the 

'  See  evideooe  of  J.  n.  Balfour  Bruwnt;  bufore  Itiu  Sckct  Committee  of  188S, 
expla^iiEtiory  of  tbc  factors  lavolvi.>d,  aoanere  to  qaeslions  1297  and  1SU& 

*  In  xddlciuii  Co  ihtt  evidence  b<'ariii|^  oci  ihls  point  vi>MtHiii4Kl  In  the  Selvct 
Commitu-c  llrport  of  1882,  up  also  deuil  in  the  Report  of  ibe  Rojal  Commis-f 
Sinn  on  Depression  of  TVadn  And  IndUNtn,-,  I8mt. 

■  Muiiitn  of  Earl  of  Jersey,  Hansard,  1888,  third  sories,  Vol.  S22,  p.  1T98. 
Tbia  was  defeated  bv  a  votv  of  72  to  46. 

•  Lord  SalUbtiry,"  llaoMrd,  1888,  third  wriec.  Vol.  S23,  p.  1052. 

'  I  have  lLalii'iz«d  Ihia  so  a»  to  brin^  out  tlie  dixtinction  of  treatment  between 
home  and  foreign  traffio.  In  tlic  bill,  introduced  in  1887,  clauM  ■£&  proridcd  that 
tlie  ooiumiasionera  were  to  consider  wh^tlier  the  difference  in  chu'gfia  or  treai- 
menl  w&i  neoeanry  "  (or  ihe  iiuhmim!  of  securing  the  trafBc  in  tccpoct  of  which 
it  WM  mado."  The  To^e  phrase,  "  Iu  the  Intcr^ts  of  the  public."  contained  in 
the  leglalallou  of  1B88,  wan  plftcod  In  tin  BUI  of  18b7  by  ainendraenL 
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section  prohibits  a  higher  charge  for  similar  senrices,  for  Uie 
carriage  of  a  like  description  anil  quantity  uf  mere  hand  ise, 
for  a  teas  than  is  cliarged  for  a  greater  distance  on  tlie  snine 
line  of  railway.  The  concluding  clause  of  the  section  is  not 
only  wider  than  the  "  long  and  short  haul "  claunes  of  the  Ameri- 
can statute,  it  is  also  much  wider  than  the  prohibition  hitherto 
existing  in  English  Iegii>lation.  An  attempt  was  nude  by  the 
railway  interest  to  have  a  '•  long  aud  short  liaul "  clause  place*! 
in  the  legislation.  It  was  aigued  that  where  a  question  of  pref- 
ei'enlial  rates  came  up,  the  comparisun  should  in  fairness  to  the 
niilway  be  made  with  traffic  carried  over  the  same  portion  of 
the  line.^  It  was  held,  however,  that  the  consideration  of  this 
matter  could  safely  bo  left  to  the  disrrotion  of  the  Commission. 
('omplaiiits  concerning  undue  preferences  have  occupied  a 
prominent  place  before  the  Commission.  Broadly  speaking,  the 
subject-matter  of  these  falls  under  the  headings  of:  («)  differ- 
oit'utl  rit(e$,  concerned  with,  disparities  in  domestic  rates  and 
including  us  subheads  export  rates,  group  rates,  and  rebates  in. 
respect  of  quantity ;  (6)  prefereniial  ratet,  concerned  with  dispari- 
ties between  home  and  import  Iraflic.  Before  18t}8  inequalities 
of  charges  for  like  services  were  only  prima  facie  evidence,  and 
the  buitlen  of  proof  was  on  the  complainant:  now  it  is  on  the 
railway.  In  the  earlier  decisions  no  rule  is  apparent.  ICach  case 
was  considered  by  itself.  A  decreased  rate  to  develop  a  partic- 
ular traihc  in  a  jtarticular  district  was  an  undue  preference. 
The  mere  fact  preference  existed  was  not  sufficient:  it  must  be 
shown  to  be  *'  undue  "  and  "  unreasonable."  Differences  in  rate 
might  be  allowed  where  there  were  differences  in  the  cost  of 
conveyance.^ 


•  The  proiKwal  wu  voted  down,  both  in  Grand  Committee  of  lire  Uoow  of 
Cominoaa  and  in  the  Bouse  itaelf,  Tlie  ntouon  will  tie  fuund  iu  lltuwinJ,  188t), 
third  Berieii,  Vol.  S^i^,  {>.  462.  11in  JnUHfinmJt  of  Mr.  Acwortb,  Heftringa  before 
the  Committee  on  IntenUt«  Commerce  of  th«  United  States  Senate,  etc..  ltM&, 
Vol.  Ill,  p.  la&l,  that  there  U  In  the  Act  of  188(t,  a  "long  and  abort  li&ul" 
dfttwe— "the  short  diauuico  included  In  the  long  diatancc"— Is  evtdeotly 
aunbulable  to  the  fact  thnt  he  had  not  a  copr  of  the  act  before  Iiitn. 

*  For  a  KuiDmat;  of  the  law  ob  tbb  point,  prior  to  1888,  ae©  Woodfall,  op.  cU., 
pp.  77-83.    See  abo  Darlington,  Railway  Uatea,  chap.  Iv. 
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Additional  points  have  been   made  under  the  present  Com- 
ruUsIon.    A  contrnct  to  pve  cicclusive  use  of  a  given  station  to 
a  pai-ticular  colliery  is  an  undue  preference,  as  arc  also  lower 
tolls  given  by  a  navigation  company  to  prevent  a  large  dealer 
moving  bis  business-^    Normally,  similar  charges  should  be  wade 
for  simitar  services.^    An  unreasonable  preference  is  a  questioo 
«f  fact,  and  no  general  principle  will  be  laid  dowu.^    Competi- 
tion is  a  circumstance  to  Iw  Lakun  into  consideration,  and  the 
extent  to  which  it  is  to  be  considered  is  a  question  of  fact,  not 
law.*    There  can  be  no  mathematical  equality  in  regard  to  the 
charges  or  advantages  between  |>laces  wliich  are  outride  of  a 
group  and  the  different  merabere  of  a  group.    Competition  and 
convenience  to  the  neighborhood  are  to  be  considered  as  affect- 
ing tlie  justifiability  of  a  group  rate." 

On  the  question  of  differential  rates  the  Commission  has 
reversed  itself.  As  has  been  indicated,  the  Commission  is  eIa^i 
powered  to  consider  whether  the  jate  complained  of  "is  necoa-. 
snry  for  the  purpose  of  securing  in  the  interests  of  the  public 
the  traffic  in  respect  of  which  it  is  made."  In  1890^  complaint 
was  made  that  lower  rates  on  giain  and  on  flour  n'crc  given  from 
CardilT  to  Birmingliam  than  fitim  Liverpool  to  Birmingham. 
The  distances  weru  respectively  173  and  9.Si  miles.  The  rail- 
way company  contended  that  this  was  on  account  of  competition 
and  that  the  lower  rate  was  necessary  (1)  in  its  own  interest, 
(2)  in  the  interests  of  the  public.    Direct  inland  communication 

■  Rhhttm  Lo-cttl  Board  t.  Lanranhir^  it  Torkthire  Ay.,  K  Ry.  nnd  Canal ' 
CueK,  74 ;  Fairtcealhtr  aiul  Oilten  v.  Corpvratwn  o/  Turk,  II  Ry.  and  Cuial^ 
TmfficCaw»,  201. 

3  Timm  A  Sf>n  v.  Ortat  EaaUm  Ru-,  LancaAirt  A  Yorkihirt  Ry-.  and  Othgn, 
11  Ry.  and  Caiml  Traffic  Case*.  214. 

"  Pit  Lord  iterecliell  in  I'ickfring  I'Mppa  and  Otftert  v.  London  A  y.  W.  Bp. 
a-ad  Othtn,  on  ajtpea],  8  Ry.  and  Cannl   I'n.S&c  Csaen,  100,  101 ;  tnt 
ChamlKT  v/  Comm/oree  v.  Uigl^and  Kailieay  Co.,  II   Ry.  and  Ciui&I  Tr 
Caaes,  318. 

*  Ptcktring  Phlpp»,  eaw  cIuhI,  p.  87.  Group  rates  are  nutborited  by  SwUob 
20  of  ttip  Act  of  1888.  See  iii  UiJi  cotmectiuQ  th«  im|iortHDt  dM-laloa  glran  in 
litnabv  Main  CoUiay  Co.,  Ltd.  v.  3f.  8.  A  L.  S.  Itv-,  II  App.  COB.  »7. 

'  Pkiering  Phippa,  rfc.  «7-8«. 

'  Liverpool  Corn  Tradcrt'  A—oeiatian  r.  London  A  .V.  W.  Rg.,  7  Hjr.  aad 
Canal  Traffic  Camm,  1S5. 
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exifite  between  Bristol  and  Birtninghnm  by  way  of  the  Severn 
river  and  canal  navigation.  There  ia  also  a  combined  sea  and 
rail  route. 

Juatice  Wills  pertinently  said  rarliainciit  had  dealt  with  the 
matter  of  undue  preferences  with  a  "faltering  hand."  It  had 
left  to  the  Commission  the  responsibility  of  deciding  many  things 
which  would  more  naturally  have  been  laid  down  in  legislation.* 
The  somewhat  inchoate  nature  of  the  undue-preference  clause 
is,  however,  more  correctly  attributed  to  its  compromise  origin, 
Wbile  it  was  intended,  in  a  general  way,  that  the  pUraae  "in 
the  iiiU'rcstH  of  the  public"  should  protect  the  interests  of  the 
consumers,  Justice  Wills  was  undoubtedly  correct  in  saying  that 
Parliament  had  no  clear  idea  of  what  it  meant.  He  considered 
that  the  •■  publio  interest"  must  be  something  wider  than  that 
of  one  of  the  two  localities  concerned,  and  8tate<l  that  he  could 
not  see  that  any  important  "public  interest"  would  be  affected 
if  the  trafKc  in  grain  and  flour  should  have  to  seek  some  other 
route  from  Canliff  to  Birmingham,'  Tlie  action  oE  the  rail- 
way in  engaging  in  such  competition  created  arlilkial  conditions 
wliich  interfered  with  the  natural  course  of  trade.  Sir  Frederick 
l*eel  put  this  point  still  more  strongly :  "A  traflic  wliich  differs 
only  from  other  tratlic  in  being  competitive  can  have  no  such  a 
distinction  made  in  its  favor,  however  neeossar)'  a  lower  charge 
may  be  to  meet  tlie  competition,  or  however  much  ii  may  be  to 
the  benefit  uf  the  company  to  secure  the  traffic."  The  attempt 
of  the  railway  to  compete  with  the  "  natural  advautagea  "  of  the 
tratVic  whii'h  went  from  the  Severn  ports"  by  sea  and  rail,  or  by 
inland  water  navigation,  to  Birmingham  was  onjustiAable.  His 
general  reasoning  rested  on  the  assumption  that  the  low  rail 
rate  from  Cardiff  gave  "  little  or  no  profit,"  and  that  therefore 
a  penalty  was  being  placed  on  Liverpool  in  the  '*  highly  remu- 
nerative rate  "  it  paid.* 

The  unsatisfactory  position  taken  by  this  decision  in  regard 
to  the  effect  of  competition,  and  the  extent  to  which  this  was 

»P.  187.  «Pp.  136-138. 

■  TtiiuM!  are  CardiO,  Portishead,  ATontnoatlt,  Bristol,  aod  SbarpQMB. 

*  Pp.  UO,  HI. 
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Ui  1)6  taken  into  considcmtion,  was,  however,  apparently  justifie<I 
by  the  decisions  on  tlie  matter.  \V}iile  tlie  law  was  confused  and 
contradictory,  the  leading  decision  —  Budd's  case  —  ruled  water 
competition  out  of  cousideratioii,'  The  effect  o£  water  conipe- 
titiun  on  the  undue-prcfei'eiice  clause  was  brought  up  again  in 
1892.^  Complniiit  was  made  of  an  undue  preference  in  flour 
and  pmin  between  the  Severn  ports  ami  Hinningliiiai,  on  the  one 
hand,  and  Hirkenhcad  nnd  Hirnunghiini,  on  the  other.  Wliile 
the  rate  front  Hirkcnhead  to  Birmingham,  a  distance  of  98  rniles, 
was  lU.  6rf.,  the  rate  from  RrtRtol  to  Birniinghiim,  a  distance  of 
141  miles,  was  8»,  (irf.  The  railway  contended  thiit  the  apparent 
anomaly  was  attributable  to  water  competition.  Both  a  majority 
and  a  minority  decision  were  given.  In  the  dissenting  opinion, 
delivered  by  Sir  Frederick  Peel,  it  was  held  ihat,  while  the  evi- 
dence justiHed  low  rates  from  the  Severn  ports,  at  the  same  time 
the  Uirkeobend  rate  should  be  reduced  so  as  to  give  a  lower 
mileage  rate.  The  majority  opinion  upheld  the  railway  position. 
The  rates  complained  of  were  attributable  to  effective  competi- 
tion, mail  I  till  lied  by  a  competing  railway  and  by  water  compe- 
tition. The  existing  inequality  in  mto-s  was  necessary  to  give 
the  section  of  country  around  Birmingham  the  advantage  of 
the  supplies  botli  fmm  the  Severn  porta  and  from  Birkenhead. 
.fustice  Wills  stated  that  in  the  former  decision  be  had  constiiied 
"  public  interest "  too  narrowly.  The  public  intfmdcd  was  the 
public  of  the  locality  or  diptrict.  Any  considerable  portion  of 
the  population  in  general  as  opposed  to  an  individual  or  an 
association  was  suflicieut.' 

\V'liile  it  is  contended  that  one  principle  was  applied  in  the 
first  (/urn  Ti-aders*  case,  because  the  amount  of  tralTiu  slTeoted 


1  Bitdd  (P.  O.)  T.  L.  A  N.  ir.  tiii;  4  Ity.  and  Canal  Traffic  Owes,  3«.  The 
oaMS  bcarinK  on  ilils  lubjoct  »re  clenU  wiih  liy  Jiwiice  Wilts  la  hli  declaioo. 
Sw  jiIko  Lord  llcrschell  in  Piekfring  Phippa,  in/ra.  104,  106.  See  ako  BnUer- 
wortb  and  ElIU,  A  TreAtJaie  uii  ilic  Law  reUliiiK  Ui  Rate*  aud  1*nffic  on  lUil- 
imytMut  runala,  etc.,  pp.  KtS-ITD. 

»  LiverpMl  Corn  Traderg'  Aat&cMion  v.  Qrtal  iroitem  R\f.,  7  Ry.  ftnd  Oanal 
TnlSc  Caws,  114. 

*  Liverpool  Corn.  7Vttd«r»'  jiatxlativn  r.  Great  K'cateni  Ry.,  1  Ky.  and  Canal 
Tnflic  Caws,  Ml. 
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vu  wmH,  and  that  a  differant  priiu-iple  was  applied  in  the  sec- 
ond case  beonuse  the  amount  nf  trathc  affectwl  was  large,'  it 
would  appear  that  the  change  of  position  was,  in  reality,  attrib* 
stable  to  a  decision  in  a  case  appealed  from  the  Ccnmiission  in 
1891.^  In  tliia  tlie  construction  of  "public  interest"  had  Ijeeu 
involved.  It  was  contended  that  a  difference  in  ratecotnplaiiied 
of  w,\»  in)l  iit-cessiiiy  for  llie  purjiose  of  sucuriiif,'  the  trnilic  in 
till!  piiblit;  iiiteii^sl,  and  that  ihe  railway  in  making  such  a  rate 
was  acekiug  its  own  interest,  not  tfant  of  the  public.  Thia 
attempt  to  exclude  the  railway  intercHt  from  '*pijblir:  interest" 
was  denied  by  l^ord  Hersehell.  The  jxiint  which  should  be  con- 
sidered, he  stated,  wan  not  only  tlie  legitimate  desire  of  the  raiU 
way  to  obtain  traffic,  but  also  whether  it  was  in  the  interest  of 
the  railway  to  secure  thia  trathc  ratlier  than  abandon  it.  The 
legislature,  he  continued,  had  recognized  that  there  were  cases 
wbens  the  traffic  could  not  l>e  obt*iiiied  if  Ibe  lower  rate  was 
raised,  iuid  where  at  the  same  time  it  would  be  unfair  to  demand 
OR  a  condition  of  obtaining  the  tTaflic  a  reduction  of  the  higher 
rate.^  By  judicial  construction  "  public  interest "  Iuls  thus  come 
U)  mean  tin;  contrnUing  [wwer  nf  effective  competition  on  (lai^ 
ticulai*  rates.  Undoubtedly  there  was  a  dcHire^  when  llie  legisla- 
tion was  uuder  consideration  in  Parliament,  to  give  the  pbnise  a 
narrower  construction.  In  1887  it  was  stated  that  the  railway, 
in  carrying  traffic  on  a  rate  competitive  with  sea-borne  traifio, 
must  show  that  there  was  a  distinct  public  interest  involved.  The 
fact  that  some  additional  profit  vftm  obtained  by  engaging  in  such 
traffic  was  not  sufficient.* 

The  "  long  and  short  haul  "  question  comes  before  the  Com- 
mission but  seldom.  When  it  does,  it  is  not  treated,  as  in  the 
United  States,  as  a  form  of  preference  deniaudiug  exceptional 

1  See  Boyle  and  Wfttibom,  The  Lnw  relating  to  Railway  and  Caosl  TrtfBc, 
Vol.  I,  p.  4  ;  kino  eTJdtin<-a  ot  Mr,  W.  M.  Acvrorth,  CninioitU<«  on  lotantUU 
Commerce,  etc.,  lOOS,  Vol.  Ill,  p.  18451. 

*  PirkeriHff  Phippa  and  Otlurt  v.  L.  d  y,  W.  Rg.  and  OtAtra.  8  Ry.  and  CaiiaI 
Traffin  Ctarti,  8». 

■  Pickrrinff  Phippa,  tie.,  102  uid  10ft. 

•  Sw  BtaU>in«ut  Qt  Lufd  8aUriiu7,  BWRanl.  1687,  llilrd  Hrl«e,  Vol.  314, 
p.  332. 
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treatment.  The  Commission  has  rec^oguized  uffective  competition 
as  a  justification  of  a  lower  rate  for  thtj  longer  distance.  W'liere 
a  higher  rate  is  chai^d  for  tha  shorter  than  for  the  greater  dis- 
tance, the  \&is  being  included  in  the  greater,  the  Commission 
had  held  that,  iu  the  absence  of  effective  competition  at  the  longer 
distance  point,  such  an  arrangement  is  not  justi&able,  and  that 
the  s}iurter  distance  point  should  share  en  a  mileagu  basis  iu  the 
low  rate  given  to  the  longer  distance  point.*  The  effect  of  com- 
petition has  also  been  rocognized  in  the  case  of  export  traffic 
In  1903,  in  the  Spillcn*  &  liakers  case,  a  low  "  shipment "  rate 
was  held  necessary  to  nhtaiii  traflic.  It.  was  considered  impossible 
to  raise  this  rate,  and  the  dissimilarity  of  circumstances  did  not 
warrant  a  comparison  of  the  higher  domestic  rate  with  the  lower 
export  ratc.^  In  1904  a  briquette  manufacturing  Qrra  claimed 
that  it  was  unduly  prejudiced,  since  it  paid  the  domestic  rate  on 
its  raw  material,  while  the  manufactured  product  came  into  com* 
petition  abroad  with  coal  carried  on  a  law  export  rate.  The  Com- 
mission upheld  the  principle  of  export  lutes,  and  further  found 
that  the  railway  was  under  no  obligation  to  regulate  its  chargea 
with  reference  to  the  ultimate  competition  complained  of." 

From  an  early  date  Kuglisb  railway  law  has  held  that  whole- 
sale rates  for  largo  shipments  do  not  constitute  an  undue  pref- 
erence. So  early  aa  1858  in  Nicholson's  ca«e,  a  leading  case,  it 
was  decided  that  carrying  at  a  lower  rate  in  consideration  of 
large  quantities  and  full  tmin  loads  at  i-egular  periods  was  justi- 
fiable, provided  the  real  object  was  to  obLaiu  a  greater  pro6t  by 
reduced  cost  of  carriage.  In  taking  this  point  of  view,  it  was 
recognized  that  variuus  shippers  would  necessarily  be  excluded 
from  the  advantiige  of  the  low  rate  granted  oa  such  conditions.* 
In  the  decisions  of  the  Commission  of  1873  it  was  recognized 


■ 


1  TimmASonav.If.  E.tly.,Laae.A  TorkKy.,  and  OtKen,  11  By.  and  Cuial 
Traffic  CascR,  2U. 

*  .Spitterif  .t  liaker*.  Ltd.  v.  Toff  I'ttie  Ry. ;  20  The  Ttmea  L.  R.  101. 

*  Lancashire  PnUiU  Fvel  Co.,Ll4.  v.  L.  <t}{.  W.  Sly.,  Gnai  Central  Ry.,and 
Otfiira.    A  Bumiuary  will  bu  fuund  in  the  liailioaif  Times,  Auguci  13,  1804. 

'  y/cAofiMnv,  Great  tl>*<^n  Kff.,  5C.  B.  (n.  8.)3(MJ.  TheWntof  iheRgrMniienl 
comptalnpilofwill  Iw  found  in  ih«  footnote  to  pp.  3SS-40S.  Utoi^M  Boer^teiv. 
L.  A  y.  W.  By.  (1877),  2  Q.  B.  Djy.  2(J7. 
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that  lower  rates  might  he  given  bec&use  of  train-load  shipments 
or  of  ability  to  load  a  greater  weight  into  trucks. ^  The  geiienil 
JQfitificution  of  such  arrangements  has  been  recognized  by  the 
present  Commission. 

An  example  from  a  case  decided  in  IdOO  will  indicate  tbe 
nature  of  the  arrange  men  t.^  A  rebate  of  Sd.  per  tou  fruui  the 
etjLablisUed  rate  wutt  tu  be  made  ou  uuiulitiun  that  a  minimum 
shipment  vt  2r>,000  tons  of  cuiil  a  year  wu8  guaranteed,  and  that 
the  arriuigement  should  last  for  five  yearn.  Tbe  Commission  has, 
in  various  cases,  held  such  rebates  escesaive.^  Tlie  gniund  taken 
has  been  that  the  rcliatc  is  justilied  by  a  reduction  in  cost  tu  tbe 
comi»iny,  and  that  the  rebate  should  not  be  in  excess  of  the 
saving  to  the  company.  It  is  obvious  that  such  a  practice  as  this 
has  dangers  connected  with  it.  A  considerable  number  of  com- 
plaints have  been  directed  against  the  excessive  advantages 
obtained  by  Messrs.  Kickett,  Smith  &,  Co.  under  their  rebate 
arrangement  with  the  Midland  KaUway.  In  one  case,  though 
the  evidence  is  contradictory,  there  arc  the  eannarks  of  a  secret 
rebate.*  Wliilo  the  decisions  of  the  old  Commission  recognized 
bulk  of  ti-allic  as  a  juFiiiliimtiuii  fur  i-eduction  of  rates,  the  policy 
of  tbe  present  Cuniutis^ionbasnot  Ifcen  clear  cut.  Insomecases 
it  has  recognized  quantity  as  a  justitiuatiou  for  a  rebate."  But 
it  has  in  other  cases  attempted  to  confine  tost  to  mere  economies 
of  bookkeeping,  atwibutablc  to  more  prompt  settlemcnt.'i,  etc. ;  * 
and  it  hnsexpreHscd  the  dictum  that  rebatot*  in  respect  of  quantity 
would  jiwtUy  a  differentiation  of  charges  in  so  many  cases  that 


*  E.|r.  Eanaome  v.  Eaatetn.  Couniiet  Rj/.  (So.  2),  1  Ry.  luid  Canal  Traffic  Caw^ 
100 ;  Oirartiot,  I-^inn  A  Co-  v.  Midlanil  Ky.,  4  Rjr.  and  Caoal  Traffic  Cavca,  391 ; 
Grttnap  v.  8.  E.  Rj/.,  2  Rv.  and  Canal  Traffic  CaaM,  3IB. 

0  UaIdy(iiuI(XAcr«T.  ir'ididnfliftf.  and  UA(T«,  10  Bf.  Mid  CaudTnlBc  Caws, 
306. 

■  Rg.  Ckarrttiffton,  StU»,  Doit  A  Co.  r.  Midland  Ky.  Co.,  11  Rjr.  n»d  Canal 
Traffic  Cmm,  233  ;  tt'alUall  H'ood  Coaterv  Co.  v.  Mltitand  Jtv..  kaUvMy  Time*, 
July  16,  1903. 

*  Charrington,  Stlls,  Dalf  «£  Co.,  ut  ttipnt,  p.  220. 

*  Daldy  and  OtJiera,  ut  »upra,  p.  310.  Srv  alito  Hitkettnn  Main  Cotiieri/  Co.  r, 
tluU  &  BarnMey  Ry.,  Railwat/  Titnn,  -Inly  iSt.  1003.  In  tliiacsM  Uw  coaaidBrft- 
tlOD  of  ihc  lower  rau  was  a  minlmuin  of  31^,000  ton*  i>cr  aumun. 

■  E.g.  dmrrington,  SrlU,  etc.,  u(  ntpra,  i30. 
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the  rule  against  preference  would  lie  in  (larger  of  disappearing, 
"and  the  etmall  trader  would  be  in  a  more  helpless  positiun  than 
the  position  in  which  he  now  is." ' 

While  tliu  trailers  recugiiize  the  valuu  uf  export  rates,  and  Um 
efiTects  of  Gompetilioii  thereuti,  the  cuiulitioiis  which  affect  the 
import  rate  are  often  neglected,  and  the  low  rail  rates  given  on 
imi>orted  goods  aro  often  attributed  to  the  stupidity,  if  not  turpi* 
tude,  of  tlio  niilways  in  preferring  home  to  foreign  goods.  When 
the  Act  of  1888  provided  that  Uie  Commission  should  not 
'*  sanction  any  difference  ...  in  the  treatment  of  home  and  foreign 
merchandise  in  respect  of  the  same  or  similar  services,"  it  was 
claimed  that  this  iLbsolut«ly  forbade  pi^ferential  rates,  and  that 
the  home  traffic  would  therefore  be  carried  at  the  satuo  as 
that  of  foreignei's.^  Notwithstanding  this  enthusiastic  prediction 
there  is  at  present  a  reiterated  demand  for  a  select  eommittee  to 
investigate  tlio  question  of  prt'ferential  rates. 

The  <Ii8CUs«ioii  of  preferential  lutes  in  Kiigland  has  proceeded 
along  lines  familiar  to  every  student  uf  ttie  effects  of  water  com- 
petition on  riuhvay  rates.  "  Why."  asks  one,  "if  they  (the  rail- 
ways) can  carry  at  a  profit  from  foreign  countries,  can  they  not 
carry  home  produce  at  the  same  rate  ?  "  ^  If  the  London  A;  North- 
western carried  a  train  load  of  meat  from  IJverpool  to  I^ondou 
at  25tr.  because  it  was  American,  it  should  be  able  to  do  the  same 
wherever  the  meat  came  from,*  "JEr  hj/potheti  they  (the  raiU 
ways)  already  got  a  profit  out  of  the  pn>duce  they  carried,  .  .. 
and  what  they  would  have  to  dv  was  to  put  the  English  farmer 
and  producer  on  tJie  same  footing  as  the  foreigner."  ' 

The  question  of  preferential  rates  was  brought  before  the 
Commission  in  18115  in  an  exceedingly  important  case,  which 


'  E.g  Cliarringl'in.  SMa,  etc.,  ut  mipra,  Ml. 

*  Waghom  and  Sievptia,  Report  aimn  the  I'lwwdlnga  o(  ih»  Intinin-  Ix-ld  by 
theBoudof  Tmie,  18Etf>&iidl8P0,pp.  UaiidlOti.    This  report  to  the  LJinraahEt 
an<1  ClicaMrr,  Devon  ajid  Cornwall,  und  Irleh  CoutemiceH  (tradeis'  oi^uiii 
tiifMM).  wwpul>li*tidl  atMancIuvilt-rin  IfUHI.  llcom«[n8Saearchin{chutexin!t 
acrtd  und  blMixl  cicaiiiinalioD  of  tbc  railway  poahion. 

*  Lord  H^nnlkrr,  llariRnnl,  Mi>t.\  third  snries,  Vol.  315,  p.  4IS. 

*  Mr,  Muiulellii.  lIoiiKard.  l»»B.  tliird  UTiw.  Vol.  SSO.  p.  418. 

*  Mr.  Chamberlaiu,  Quiuira,  188«,  third  eerJei,  Vol.  386,  p.  446. 


KXGLISH  KAILWAV  COSOnsSION                G19          ^M 

lasted  eight  day.s.^    O^mplaiiit  was  made  ttint  the  rnilway  chared          ^^M 
lower  rates  from  Sou  thai  iipton  docks  to  Loudon  on  the  fuUuw-          ^H 
ing  goods  of  foreign  origin — wool,  hay,  batter,  cheese,  lard,  hopB,              1 
frenli  meat,  Imcon,  hams  —  than  it  charged  on  similar  article.^          ^H 
of  home  origin,  which  vfore  normally  carried  a  shorter  distance,          ^^M 
and  that  the  services  rendered  in  respect  of  the  foreign  traffic          ^H 
were  not  lesa  than  those  rendered  for  the  home  traffic  in  the          ^H 
proportion  ttiat  the  rates  were  lower.    A  few  examples  will  serve          ^^| 
to  show  the  nature  of  the  disparity  complained  of:  —                          ^H 

Statiok 

Dmtakok 
Ta*VKi.Rii 

luna  ov  Famn  Wur,  Hat,  and  Mom  tu  tjotmom           ^^M 

BaU  for  Km* 

BataforBajr 

Baw  r«r  Bogm              ^^| 

SouUiamptot]  docks 
Soalliampton  town 

Biiiley      .... 

70  miles 
70     ■' 
46      " 
76     •' 

17a.  At 

iOt.Sd. 

9a.  Sd. 

■ 

20a.  lOd.                ^M 
Wa.                       ^H 
22t.  7«t.                     ^H 

Back  of  the  complaint  lay  a  competition  of  poi-ts  for  foreign          ^H 

traffic.    Tlie  London  docks  were  in  competition  with  the  South-          ^^M 

amptnn  dock.^,  which  were  owned  hy  the   l^ondon  &  South-         ^H 

western  lUilway.'    Coropetttion  existed  between  the  all  water          ^H 

_       route  to  London  and  the  water  and  rail  route  via  Southampton.          ^H 

H          At  first  the  railway  endeavored  to  justify   tlie  apparent         ^H 

■  aQomalies  on  the  grounds  that  the  rates  com]>lained  of  were          ^H 
'       made  on  the  basis  of  water  competition,  and  that,  besides,  they          ^^M 

were  Imlances  of  through  rates,    Uut  the  Coramtssion  ruled  that          ^H 

ft       such  matters  could  not  be  considered  in  evidence  nnder  the          ^^| 

'       provisions  of  the  Act.    Under  those  conditions  the  railway  had          ^H 

to  fall  back  on  the  nnsatisfact^^ry  stundard  of  cost  of  service.          ^H 

It  was  shown  that  the  rates  for  the  home  traflic  covered  a          ^^M 

m      variety  of  services  —  c.g.^  receiving,  weighing,  loading,  covering,          ^H 

H            >  itanmon  nmae  Aamctation  tm  Ratlua)/  and  Canal  Traffic  for  lit  VnttedKinff-            ^^| 
1        <iom  V.  luiulun  if-  Stmthietitem  HailK^^,  0  Hj.  anil  Cnnftl  'rnvftio  Cu^»,  20.                   ^^| 

■  '  Wlicn  tliem  (torka  wen  loqalred  by  the  railway  to  IH02,  it  was  antlclpatnl            ^^| 
1        they  would  be  a  formidable  oonpoUlor  uf  ilie  Lornldn  Hocks.    Fur  Inforntalion            ^^M 

deaoripllrf  of  tlie  Mfilily  developed  facUhies  for  huidiitt);  tmffic  ai  the  SouUi-            ^^M 
amptoo  docks,  see  Itailieafi  Agt,  July  1,  1904 ;  HaUvmtf  Strun,  Jaouaiy  7,  1D0&,            ^^| 

k                                  1 
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BUpcriTitendcnce,  provision  of  station  acoommodation,  ftvritcl 
—  which  were  not  incluclE^d  in  the  rate  on  the  foreign  g< 
Tlie  foreign  merchanilise  was  less  valiiahle,  less  liable  to  dai 
age,  more  easily  and  expecJitiously  liandled,  coxild  be  dealt  will 
at  timtis  moi'e  convenient  lu  the  rtiUway,  always  iu  lai'ger  quaii- 
titiets  and  generally  iu  a  much  more  ecouomicaL  manner.  Oa 
aeuDunt  of  better  balijig,  to  cite  one  example,  three  tons  of 
foreign  hops  could  be  loaded  into  a  truck  that  would  hold  only 
two  and  a  half  tons  of  KngUsh  hops. 

The  tradei's  contended  tliat  such  conditions  of  traflic 
regnlarity  and  quantity,  while  admitted,  were  not  capable  of 
being  included  in  the  "similar  services  "  spoken  of  in  the  undue 
preference  section.  Their  contention  was  in  substance  that 
while  there  might  be  differences  in  the  case  of  home  trafHtll 
because  of  dissinularity  of  circumstances,  in  the  case  of  the 
foreign  traffic  it  was  intended  that  there  should  not,  on  any 
account,  be  any  difference  in  favor  of  (ureign  gooils. 

Had  the  contention  of  the  traders  been  succeHsful,  it  woulc 
havp  cHtahlished  a  principle.    IJut  the  decision  frf  the  Conamia-' 
sio]i,  which  has  been  cliiimcd  as  w  vicU>ry  by  both  parties,  was 
of  a  compromise  uattirot  and  proceeded  on  tho  careful  tinea 
already  laid  down  that  undue  preference  is  a  matter  of  the  facta 
of  the  particular  case.    The  aiticlca  with  which  tlie  decisioi 
concerned  itself  were  hops,  fresh  meat,  and  hay.    These  wei 
the  only  ailiclos  in  which  there  was  any  considerable  traffic" 
from  the  stations  intermediate  between  Southampton  and  rx>n- 
don.    The  rates  quoted  on   the  other  articles   were  simply 
"paper"  rates.    Sir  Frederick  Peel,  who  decided  on  the  fact 
held  thut  the  dilXeraucea  between  tlie  home  and  tlie  import  rati 
on  meat,  bops,  and  hay  were  not  justified.'    While  his  colleagues 
accepteil  this  opinion,  it  was  with  hesitation.    They  both  had 
doubts  as  to  the  alleged  prcfomnoe  on  meat,'  and  justly  so. 
The  average  coiisignment  of  foreign  meat  from  Southampton 
was  37  tons.    In  a  period  of  seventeen  months  10,638  tons  of 
meat  were  shipped  in  2B6  consignraenta.    On  the  other  hant 
from  Salisbury,  the  leading  Englisli  meat  center  concerned,  2S1 
■  Manstou  HouM  case,  pp.  3S,  30:  >  ibid.,  pp.  SS  aud  43. 
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tons  in  826  consignments  were  shipped  in  tbe  aamo  pcrioil.  It 
is  apparent  that,  wliere  the  whole  series  of  costs  wi>iild  be  so 
different,  tlie  Coniiuission  stmiuetl  the  idea  of  cost  of  service  to 
the  breaking  point,  and  in  doing  &o  favored  tlie  home  produner. 

The  deuiiiiun  wixn  based  on  the  ideI^  manifestly  cnnccU  that 
it  was  the  intention  of  the  statute  to  eliminate  competition  from 
the  factors  to  be  considei-cd.  At  thp  same  time  the  majority  of 
(lie  Commission  are  siitisfied  that  tlie  real  factor  controllmg  the 
rate  situation  in  tins  case  is  water  eompetition.  As  was  said  by 
Justice  Collins,  there  was  "  no  reason  or  principle  in  leaving  ont 
of  account  the  fact  of  a  rival  route  by  mil  or  water  from  the 
point  of  departura  to  the  point  of  anival  in  the  case  of  goods 
fixim  abroad  and  taking  it  into  account^  as  it  clearly  may  be 
taken  into  account,  where  the  comparison  is  between  home 
gooda  only." ' 

This  unsatisfactory  decision,  which  cost  the  traders  £2000 
in  law  cosls,  obtained  no  general  principle  for  the  traders^  and 
at  the  same  time  forced  the  railways  to  depend  upon  the  arti- 
ficial justification  of  cost  of  service.  While  the  decision  is  of 
such  a  nature  that  in  a  case  where  there  is  real  competition  of 
home  and  foreign  prodtiet^  a  different  verdict  might  lie  given, 
no  further  action  in  regard  to  preferential  rates  has  been  taken 
before  the  Commission.  In  1899  the  question  of  preferential 
rates  was  brought  before  the  BoanI  of  Tmde  under  the  concilia- 
tion clause,  but  no  satisfactory  agreement  could  be  obtained.' 

It  was  Mr.  Chamberlain  who  introduced  into  the  legislation 
the  clause  under  discussion.  Tlu^  agitation  in  regard  to  prefer- 
ential rates  lias  been  given  an  athled  vigor  by  his  preferential 
trade  movement.  Back  of  much  of  Uie  outcry  wmeeniing  pref- 
erential rates  is  a  hazy  jSrotectionism.  The  support  Mr.  Cliam- 
bcrlain  has  obtained,  for  example,  in  the  iron  and  steel  industry 
13  in  considerable  part  due  to  preferential  rates  on  iron  and 


1  Manrion  Kouae  case,  p.  32.  S«e  alio  the  etalemait  ot  Lortl  CoMiain  In  Ttid/^ot, 
Jfntimry  A  SoHiltamftlon  Rff.  Co.  t.  Grmt  WtMrm  Rg.  A  L.  Jb  S.  H'.  Ry, ,  0  Ky. 
and  Ciuial  Traffic  TRBfa,  210. 

*  Case  Id,  Seventb  lleport  of  the  Boud  ot  Trade,  nader  Section  31  of  tha  Aoi 
oflSSfi. 
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8t«ul  prriducu,  although  the  matter  Is  complIcAted  by  the  exj 
rates  given  by  the  railways  of  competing  countries.* 

The  control  over  (locks  by  railway  companies,  which  was  ob- 
jected to  at  an  earlier  date  as  a  source  of  discriniinaLiou,*  has 
buuii  iucrea^ing  o(  recent  years.    The  railways  have  fuund  it 
necessary  U)  obtain  coDtrol  not  oaly  of  docks,  but  aUu  of  steamer 
lilies  uoiincctiug  with  tlie  Cuntiueut,  iu  order  to   obtain  the 
through  rates  wliicli  are  neeeseary,  if  tbe  import  and  ex^wrt 
traffic  are  to  lialanae,  and  thus  petmit  a  more  economical  n8e  of 
rolling  stock.^    Complaint  is  mode  that  the  railways  arc  spend- 
ing large  sums  in  erecting  docks  and  warehouses  at  [lorts  in 
order  to  encourage  foreign  trade,  thereby  still  furtlier  increa*'^| 
ing  the  number  of  preferential  rates.    The  provisions  of  the  Ael^ 
of  1888  with  reference  to  the   right  of  the  traders  to   liave 
through  rates  from  foreign  points  distinguished  into  their  do- 
mestic and  foreign  portions  are  somewhat  ambiguous.     In  the 
Southampton  case  tlie  tradei's  were  unable  to  ascertain  tlie  for- 
eign portion   of  the  rate.    Aa  a  result  of  this  condition, 
attempt  was  made  in  1904  to  obtain  a  provision  in  a  spocii 
railway  act,  requtriug  that  the  railway  should  distinguish  on 
rate  iKioks,  in  the  ca8e  of  imports  on  a  through  rate,  tho  portions 
attrihuUilile  to  (1)  land  carriage  abroad,  (2)  dock,  harbor,  and 
shipping  cliarges  abroad,  (3)  conveyance  by  sea,  (4)  dock,  hnr- 
bor,  and  shipping  chargBs  at  the  Hritish  port,  (5)  railway  charges 
in  the  United  Kingdom.    This  was  voted  down  by  103  to  79 
on  the  ground  that  it  was  unfair  to  pick  out  a  particular  coi 
pany  in  eonnection  with  what  was  a  general  matter.'' 

'  See  llrpart  of  Itie  Tariff  Coimuiainan  (Oliaiuberlatn).  1904,  Vol.  I :  The  Ii 
rind  Steel  Indmnry.  onder  headinc"  rrcfcrcntitl  Kates."    (.'anCrd,  h«  "Brit 
Railwiys  Mill  Gooda  Tnifflc:  Is  I'referenco  giiTtfn  W  Foreign  Itoductaf  "    (i 
Dudley  Evana.  Ecoumnic  Jowraal,  March.  IMS). 

*  Swi^liuii  a7  of  tlie  draft  Report  ot  the  Select  Coimultvee  ot  1882.  p.  zzvllU 
■  Tim  practice  of  coiiiugriing  giipdtf  on  througti  raU-ti  to  Incriwiuing.     At 

aame  Umi^  CoiilinenU,!  railways  —  e.R.  thoae  of  Bel(::iuin  —  Muse  to  make  throt 
rfttea,  except  wltb  railway  corapstniea     A«  to  th«  all^p*d  ctII  eflecta  ot  «uc( 
amogemeiits,  lu^e  remiu-kn  n(  Mr.  Ilanbury,  prpAident  of  tbo  Board  of  Agrieul- 
rare,  HaDsanl.  1003,  fourih  emita,  Vol.  10^  p.  1040.   Sea  oIbo  Boyle  and  Wi 
horn,  Qp.  cit..  Vol.  I.  p,  304. 

•  Laii<.-niiliin<  and  Yorloiliin-  nallway  Rill.     Vot  test  of  the  TiUilructiOD, 
lUniuiril,  1904,  fourth  acrii-s,  Vol.  131,  p.  I4T3. 
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The  farmers  of  the  United  Kingdom  are  subject  to  competi- 
tion from  many  pointi).  To  cite  but  a  few  examples:  Algerian 
fruit  and  vegetables,  French  hops,  Danish  butter  and  egga. 
compete  with  the  home  products.  The  hop  rates  complained 
of  when  I'l-esident  Hadley  wrote  atill  exist.  Not  only  do  the 
English  farmen>  complain  of  preferontial  rates,  there  ih  also 
complaint  from  Ireland  that  the  existing  rate  batfis  discriminates 
against  Irish  eggs,  butter,  and  bacon.  It  should  l>c  noted, 
although  such  a  consideration  is  ruled  out  by  the  Railway  Com- 
mission, that  the  low  rates  complained  of  are  balances  of  through 
rates.  It  costs  about  £10  for  freight  charges  to  place  one  ton 
of  Algerian  fruit  or  vegetables  in  London.  In  fruit  shipments 
the  foreigners  have  had  the  advantage  that  a  considemble  num* 
ber  of  the  Hritisli  growers  are  not  giving  suHieient  attentiou  to 
grading  and  packing  and,  in  general,  to  the  requirements  of 
consumers.  The  following  may  be  taken  as  examples  of  the 
complaintjt  in  regard  to  Danish  competition:  — 


I 

I 

I 


Efibj«rg  (IVninark)  la  Birmingham 
ArtUKgli  (IrtliuiiJ)     *'  " 


(laUsil  route) 


SOS  allca 
358     '■ 


B*TB  rxn  Tox 


Bntwr 


47).  6<1 
42s.  (kt 


Bit 


&aa.ed. 

GOfc 


The  apparent  disparity  of  rates  on  a  distance  basis  disap- 
pears when  it  is  rememl>ered  that  on  the  DaniKli  productf^  there 
is  a  long  water  haul,  and  that  there  is  also  the  difference  between 
a  car-lot  and  n  less  than  car-lot  basis.  The  Danish  rates  are 
quoted  on  minininm  cnnsignnionts  of  ten  tons,  while  the  Irish 
rates  are  based  on  three  hundrfrdweight. 

The  more  enlightened  English  farmers  recognlTo  the  effects 
of  water  cnmjtctition.  Tliey  know  that  it  would  not  benefit 
them  to  have  the  through  rate  raised,  as  it  would  simply  mean 
that  the  foreign  produce  would  move  more  cheaply  by  an  oU 
vrater  route.  When  the  London  &  Southeastern  Kailway  in 
1887  placed  foreign  hops  on  the  same  rate  basis  as  domestic 
hops,  the  result  was  that  the  former  moved  by  water  to  London. 
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The  English  producer  was  injuriously  afrect«il  by  the  increaMcl 

competition  which  lowered  the  price.  At  prosent  appro jciroat^ly 
90  per  cent  of  the  Cuiitineiitiil  produce  imported  by  wa^'  of 
Boulogne  and  Cahiis  goes  by  water  to  London.  While  the 
farmers  recognize  the  superior  facilitica  for  handiing  foreign 
goofls,  tliey  at  the  same  time  consider  that  the  disparity  betweeu 
home  aud  foreign  i-ates  is  too  great.' 

Some  part  of  the  complaint  in  I'egard  to  preferential  rates  is 
attributable  to  misunderstaudiugs  iu  regard  to  rate  conditions 
as  well  H^  to  a  lack  of  iuitiutive  pa  the  part  of  the  farmers.  The 
Koyal  Commission  on  Agriculture  stated  in  1897  that,  while 
coiiporation  among  farmers  was  necessary  in  order  to  obtain 
lower  rates,  this  matter  could  not  be  helped  on  by  legialation.^ 
But  little  has  been  done  by  the  farmers  to  accomplish  this.' 
While  there  is  much  iinnrgflnized  complaint  in  regard  to  agri- 
cultural rates,  the  farmers  are  presenting  very  little  evidence 
before  the  Departmental  Committee,  which  is  at  present  inve»> 
tigatiiig  the  matter.  The  railways  have  been  more  willing  than 
the  farmers  to  cooperate.  For  forty  years  the  London  &  Norlli- 
wcstern  bos  beeu  collecting  small  consignments  of  agricultural 
produce  along  its  lines.  These  it  forwards  in  bulk,  delivers 
them  to  the  I^ondon  salesmen,  pays  market  dues,  colleota  the 
proceeds  fi-om  the  salesmcii,  and  forwards  the  balance  to  the 
shippers.  The  London  &  Southwestern,  which  does  a  large 
business  in  package  freight,  undertook  recently  to  supply  the 
fanners  along  its  lines  with  copies  of  Pratt's  The  Org<tnizntion 
of  AgriculUtre.  All  of  the  railways  have  been  active  in  giving 
special  rates  to  encourage  agricultural  shipment*.**    But,  while 


'  E.g.  oviderwo  of  W.  W.  Beny.  s  promlnont  hop  grower  of  Keni,  before  the 
BoyRl  ConuniaaioD  oq  ARrlcallunU  D«preiBlon,  1907,  aoswers  to  qu«sLiona 
49,190,  49.23tl,  4tf.35S.  So«  mlso  stalcnODt  of  Hr.  SifioUlr,  Hausanl,  2904. 
(oorth  aeri«&,  Vol.  ISO,  p.  29G. 

'  Final  l(«port,  p.  KiW, 

■  Sc«  sutoment  of  Uie  president  of  the  Bcwrd  cif  Agricalture,  Hansard,  190S; 
fourth  wrioB,  Vol.  109,  p.  ]tl39. 

*  For  full  detail  «>ncenii»)r  the  KpecliI  imnfcemeats  m»d«  t^  Britiab  rall- 
wajs  In  this  ni|it&nl,  mk'  Kailwa}*  Itiu-s  Aiirl  Kacillti«>s  c>Lipy  of  commpuadenve 
between  \}\t  BoHrd  of  Agricultore  and  FUheriua  luid  the  ItAilvriiy  CuiupaclM  of 
GreiU  Brluln,  etc.,  1904.    A  l»rg«  number  of  dfttalb  beuing  on  the  qiiesUou  of 
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the  Danes  are  slilpping  produce  into  England  on  relatively  low 
lutes,  which  are  the  result  of  cooperation,  70  per  cent  of  the 
domestic  agriculturtit  shipments  on  the  Xorthenstern  Railway 
arc  below  throe  hundredweight,  and  90  pec  cent  fall  below 
one  ton. 

CONTEOL  OVEK  ACTUAL  UatES 

In  (lealinp  with  the  rate  policy  of  the  CommiaBion,  a  difitiuo* 
tion  must  be  made  between  the  period  prior  to  1894  and  that 
subsequent  thereto.  Though  it  had  been  sUited  in  1872  that 
legal  maximiiin'mtO-S  afforded  but  litUti  real  pi-oteetion  to  the 
public,'  the  system  was  continuerl  by  the  Act  of  1R88.  While 
the  work  of  the  Board  of  Trjule,  as  embodied  in  the  Provisional 
Orders  Acts,  meant  in  all  cases  the  systematizatiou  and  in  many 
cases  the  reduction  of  the  maxima,  the  outcome  was  not  satis- 
factory to  the  truders,  some  of  whom  wanted  a  general  reduction 
of  rales,  regiirdless  of  llie  cost  to  the  railways.  The  change  of 
status  in  regard  to  reatvnabU  nites  introduced  by  the  Act  of 
1888  was  more  apparent  than  real.  The  fuimer"  itailway  Com- 
mission had  stated  that,  in  addition  to  there  being  a  necessity 
that  ratios  charged  sliould  he  within  Iho  maximum,  ihent  was 
also  the  added  refpiircmcnt  that  Ihey  must  be  reasonable.'  No 
legal  action  hiu)  be^n  taken,  however,  in  regaitl  to  this  matter. 
Two  judicial  decisions  given  in  1888  and  in  1887  seemed  to 
uphold  the  position  that  a  maximum  rate  sanctioned  by  Parlia- 
ment was  conclusively  reasonable.'*  But  the  statements  in  these 
decisions  are  simply  dicta,  since  the  question  of  reasonableness 
of  rates  was  not  directly  involved.  The  Act  of  1888,  however, 
settled  that  the  maximum  rate  was  conclusive  o£  reasonableness.'* 

(irerereiiiial  rau-t)  willb«  found  in  Prau'i'  RiJIwayfi  uid  Tlielt  Rules.  This  Ixwk 
\iw  CQiiie  to  band  siucv  the  material  contained  in  (Jiis  s«cUoa  wu  wt  up. 

>  R(!{ii>rt  (if  tlit^Joitit  Select  Cummlltw on  TImI way  CompuiieaAnuilgunalioB, 
1872.  ji.  xxxiv. 

'  Fourth  Uppnrl  of  the  ItallfrAy  ( 'ommlHslonen,  p.  0,  Section  H. 

*8eu  Mawhcitcr,  Sk^etil  A  LinrotKuhire  Co.  t.  Bratcn.  B  App.  Can.  7 IS,  and 
Oreo*  IVeatern  Railwa!/  Co.  v.  UcCarihg.  12  A[>p.  Cm.  218.  lu  Uie  Iniler  caM 
Lord  Wat«on  took  ibe  posiiinti,  '•  Prima  /acw.  I  am  prepared  to  hoM  that  a  rate 
aaottioD«d  by  tfa*>  IfKiitlxture  iuukI  be  lakttii  to  be  a  iviwoiiable  rat«-" 

*  Si>«  Act  of  ISWH.  Section  24,  SubM-cUon  »  and  SubMCtkm  10.  Report  of 
Board  of  'i'nule.  tXW),  on  ClAacuflcaiion  of  Merchandise  TrafHe.  tw.,  ^  17. 
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At  the  outaet  of  its  work  the  only  w&y  in  which  the  Com- 
missiuu  waa  brought  iu  tuuuU  with  rates  was  through  the  pro- 
visions concerned  with  undue  preference  uiid  with  tlirough  rates. 
The  Gommistsion  will  not  state  beforehand  that  a  rate  is  prefer- 
ential.^ One  of  the  commisaioneis,  Sir  Frederick  Peel,  Ims  taken 
the  [xisition  that  certidn  )>{}wora  over  actual  I'ates  were  given  to 
the  Com  mission.  lie  lias  constnied  tlie  »tatoiiicnt  in  the  **■  undue 
preference"  clause  which  directs  the  commissioneia  to  consider 
"whether  the  inequality  cannot  be  remedied  without  unduly 
reducing  the  rate  charged  to  the  complainant  *'  to  give  a  power 
of  reducing  the  higlier  rnfos.'  Concerning  this  interpretation 
there  is  some  doubt.  Justice  Wills  holds  that  the  words  in 
question  do  not  confer  any  rate-making  power,  but  simply  indi- 
cate the  circumatnnccs  to  Ire  con.sideied.^  In  an  Irish  case  in 
1897,  in  which  the  question  of  tlistributive  ratea  was  iuviilved, 
it  was  held  that  the  mte  ta  a  shorter  distance  point  should  be 
8(J.  per  ton  less  than  the  rate  to  the  longer  distance  point ;  hut 
no  attempt  wa?  made  to  determine  the  longer  distance  rate.* 
In  1900  a  tcmpnrary  retiuctinn  of  a  canal  toll  was  directed.* 
However,  it  cannot  bo  said  that  these  docLsions  have  established 
the  power  of  the  Commission  to  reduce  rates  under  the  undue 
preference  clause.  Sir  Frederick  Peel  also  holds  that  the  Com- 
mission may  fix  a  through  rate,  no  matter  what  the  railways 
concerned  may  have  agreed  upon.  While  this  matter  has  uot 
been  passed  ou,  the  weight  of  opinion  is  against  such  an  inter- 
pretation.'* It  would  appear,  although  this  also  has  not  been 
passed  upon,  that  the  Comniiasion  has  no  power  to  teat  the 

^Inre  Tuff  Vale  Uy.  Co.,  1 1  By.  and  Canal  TYaffic  CasM.  89. 
>  Nolo  )ii«  diawQtiag  opitiioo  In  the  Liverpool  Com  Tnden'  AMOCIatlon  taiaft 
In  1892. 

*  Select  CommiUeo  on  Railw«r  ItaLe*  and  CtiargM,  18D8,  aniwer  to  qiMnJoD 
8208. 

*  Carrir}c/iT^pu  flarbar  Commiaatanat  and  Otiien  r.  lietfa^  .Vnr{A«rn  CohvU^ 
Ry.,  10  Kf.  and  Caoal  Timffle  CWm,  74. 

•  Fairwmiher  ±  Co.  and  Other$  v.  Corporation  of  York.  It  Ry.  *nd  Canal 
TnUHc  CAses,  201. 

•  Evidence  boforo  Select  Committee  of  laiB,  aninrer*  u*  riiiestkini  7008,  7064, 
TOM.  See  aieo  the  extremely  giianlmlaUtecDent  of  JuMlco  WUlsbeloretlieauiiA 
committee,  uuwer  to  iiawtioii  B26i. 
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ibleness  of  an  estaUished  through  rate.  Wbile  the  Com- 
las  pcwer  to  fix  a  tlnougli  nite,  if  ihe  ^mrtieii  du  nut 
agree,  it  would  appear,  althuujj^b  tliis  is  a  iDuot  puint,  that  it 
has  no  power  to  apportion  t>ueh  a  I'atu.'  Tht;  Cominisaion  stated 
explicitly  in  1896  that  it  had  no  power  under  the  Act  of  1888 
to  inquire  into  the  rcasonaUenesa  of  a  particular  rate.^  The 
various  reduetions  of  nite  which  have  been  ordered  in  connec- 
tion witli  the  workmen's  traitis  applicatioiiB  are  given  under  an 
entirely  different  jurisdiction.' 

]n  the  matter  of  group  rates  there  has  been  some  conflict 
between  the  English  and  the  Irish  decisions.  The  former  regard 
competition  and  convenience  as  the  must  important  factora.  The 
latter  lay  more  stress  on  distance.  The  appeals  from  the  (*om- 
mission  have  settled  that  competition  is  as  important  a  factor 
in  connection  with  rates  as  geographical  position. 

The  (question  of  the  reasonableness  of  ptirticular  rales  was 
suddenly  biouglit  before  the  Commission  in  1894.  The  adjust- 
ments necessary  in  putting  into  force  the  rates  under  the  x-evised 
maxima  were  great.  The  fiict  that  fully  one  half  of  the  traflic 
is  carried  on  exceptional  rates,  which  are  Iwlow  the  class  rates, 
still  further  complicated  matters.'  At  the  stmic  time  there  was 
an  apparent  desire  on  tlie  part  of  some  of  the  railways  to  give 
the  traders  an  object  lesson  tn  regard  to  the  disadvantages  of 
tlie  legislative  intervention  which  had  brought  some  maxima 
below  the  actxial  rates  fonuerly  charged.  And  so  the  maximum 
class  rates  were  publi!*hed  as  the  actual  rates  effective  .Tanuarj- 1, 
1893.  The  outer)*  which  followed  quickened  the  work  of  adjust* 
meat,  and  led  to  an  undertaking  on  the  part  of  tJie  railways  that 
the  rate  increase  should  not  be  more  than  5  per  cent.    But  this 


■  lliis  point  -vna  niscd  In  the  Forth  Dridg«  cue,  11  Ity.  and  Cioal  Traffic 
Cues,  n,  hnt  woa  not  {Mused  upon. 

*  Wat  iram  CarporaUnn  t.  Ormt  Btutem  Ry. ,  0  fly.  aud  Cwial  TMBc 
Cases.  16. 

*  E.g.  In  re  London  R^orm  Vnton  v.  Onat  KatUm  Itg.,  10  Ry.  and  Canal 
Trmffic  Okkk,  2BU.    See  Peri^Non,  Railway  RiffhU  and  I>utiM.  pp.  300,  207. 

*  Kor  dfUlI  concerning  the«i  rate*.  M-c  *'  i(«>pon  on  tlw  Queatlon  ol  81ow 
PreitthU  (Kngtuid),"  by  Menry  Nmsn,  HuUeUH  af  the.  /lih-majwna'  RaiXviay 
Cmgnu,  July.  1004. 


did  not  prevent  the  enaotmenl  of  a  piece  of  panic  legislation, 
passed  hurriedly  nnd  without  duo  oonflidemtion.'  By  this  act 
it  was  provided  that,  where  rat^s  were  directly  or  indirectly 
increased  after  December  81,  1892,  they  were  prima  /acie  un- 
reasonable. The  fact  that  tlie  mte  complained  of  was  within 
the  maximum  was  not  to  be  a  justilication  of  the  increase.  The 
Commiasicn  was  given  power  to  deal  with  complaints  arisiug 
nnder  this  act,  subject  to  tltc  provision  that  an  application  vtna 
first  to  be  made  to  the  Board  of  Trade.  Over  seventeen  hundred 
eomplaiaU  were  brought  before  the  Board  of  Tmde  between  the 
date  of  the  passage  of  the  act  and  the  end  of  February,  1B95. 

In  the  investigatiomi  leailing  up  to  the  ProvtsionaL  Onlera 
legislation  the  traders  had  all  along  been  desirous  of  ImWng  the 
actual  rates  serve  as  maxima.''  The  evident  intention  of  the 
majority  of  the  members  of  the  Select  (Committee  of  1893  was 
that  the  rates  in  force  at  the  end  of  1892  should  l>e  the  maxima. 

In  taking  up  the  new  functions  inipom-d  by  the  revolutionary 
Act  of  1894,  the  Commission  had  a  full  appreciation  of  the 
difficulties  of  the  new  jurisdiction.  Justice  Collins  said,  -I 
cannot  suppose  that  Parliament  intended  to  take  the  manage- 
ment of  these  great  trading  companies  [the  railways]  out  of  the 
hands  of  the  piitctical  men  who  work  them,  and  to  place  it  in 
the  hands  of  the  Itailway  Commissioners,"  The  Commission 
had  no  intention  to  exercise  a  rate-making  power.  It  was  its 
intention  to  construe  the  legislation  strictly.  In  the  int«rpre- 
tation  of  the  staiute  there  was,  however,  a  difference  of  opinion 
between  the  commissioners.  Lord  Cobhain  held  that  the  Com- 
mission was  not  competent,  of  its  own  knowledge,  to  say  whether 
a  rate  was  reasonable  or  not.  "  No  tribunal,  however  expert, 
would  undertake  to  say  that  a  6«.  6rf.  rate  for  the  carriage  of 
coal  from  Derbyshire  to  London  is  reasonable,  but  that  6i.  9^d. 

>  A  niua  of  d«tail  pro  iiid  con  will  be  trvund  in  th«  tvldeiice  nllu-lityi  to  the 
IIf|)ortolih«Scl«ctCoiDiniltcoof  18flS.  Seu also  M&vor,  "ThcEnglub  llAawKy 
Rnte  Question,"  iiuarierlyi  Journal  nf  Bfonomics,  April,  181)4 ;  Aewortti.  The 
Eletucntsuf  Kailwuy  Econnmics,  pp.  )47-lM. 

■  E.K.  speech  of  J.  H.  Balfour  Browne,  niready  cited,  p.  171.  Evldenoa  of 
Maiahall  SUsvviaa  befon  Uie  Select  CommiUvvi  of  1603,  uurwers  to  iiOvaUooa  ±i46 
and  -.'618. 
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is  unreasonable/'  The  legislature  Iiacl.  however,  given  a  st&ml- 
ard  of  rvasouableness  in  the  rat«  of  1892,  aud  the  rate  could 
uot  be  increased  above  this  unless  good  reasons  were  sbowD.* 
In  endeavoriiij^  to  obtain  some  detiuite  staitdanl  oE  measuiuuieiit 
of  reiisnnahlenetMs  the  Coinmiii8iuii  ruled  out  all  reference  to 
competition,  or  to  that  mui-e  inclusive  system,  charging  what 
the  traffic  will  bear.-  The  opinion  of  the  traders,  that  the  rates 
in  force  at  the  end  of  1802  should  be  maximum  rates,  received 
a  partial  support  from  Lord  Cohham,  who  held  that  the  fact 
that  A  ra.te  liad  not  been  increased  prior  to  1892  created  a  strong 
prcsunoption  against  the  railway  because  it  had  not  increased 
the  rate  when  it  had  tlie  unchallenged  right  to  do  so ; '  but 
Justice  Coliius  held  ttiat  conditions  prior  to  1892  could  be  con- 
sidered, and  that  the  reasonableness  of  a  rate  was  to  be  tested 
by  conditions  existing  or  apprehended  before  the  legislation 
came  into  force.*  Later  decisions  have  taken  into  consideration 
^  conditions  subsequent  to  ISUl.'^  There  still  remained  the  quca- 
V  tion  of  the  criterion  of  reasonableness.  Justice  Collins  held 
/^^Q»t  this  should  be  cost  of  service.  Hca^onableness,  he  held, 
mrifffc  be  measured  by  reference  to  "  the  service  rendered  and 
the  benefit  received."  Tliis,  in  liis  opinion,  pointed  to  cost  of 
service  as  the  base,  Ikcousb  "  the  service  rendered  and  the  benB- 
fit  received  were  iinaffectcd  by  the  prosperity  or  misfortune  of 
the  parties  to  tlie  contract."^  This  squared  with  the  views  of 
the  traders,  who  held  that  the  true  Ixtsis  of  a  rate  was  cost 
of  service.'    The  fact  that  the  legislation  provided,  in  the  first 

■  IteHv  SilliMoiu  Coal  Co.,  ltd.  t.  Midland  By.,  9  Hjr.  and  Canal  Traffic 
CuKC.  107. 

■  E K.  ChariatD  and  8arrUU>n  CoOttriem  Co.  v.  Northeuattrn  By.,  S  Ry.  uid 
I'niuil  TnfBc  Caaea,  140.  In  Blaek  A  Sohm  v.  Caledonian  Rg.,  etc.,  11  Ry.  and 
Canal  Traffic  Cues,  176,  llic  Conrt  of  SmsIoo*  rrfiUMl,  i>&  appe&l,  to  grant  tb6 
procon  which  vould  enah)«  the  ntlway  compsnleH  to  toTMtlg&te  tlia  books  of 
the  applicants  to  aco  wlint  tbcir  profita  bad  bcun  durtn;  a  giren  period. 

■  Derby  Sllkstono  Coal  Co.  cow,  p.  ISO.  *  Jhid.,  p.  111. 
'  K.g.  Black  &  Sonx,  uf  tupra. 

*  IVrby  SlllaUjiie  caae,  p.]13.  The  dMiaJon  io  tbia  regard  is  baaed  on  Canada 
Scfuti\crn  Uy.  t'o.  v.  tnUmaiifnal  IMdge  Co.,  B  App.  PaB.  7.11.  782. 

^  E.(;.,  letter  nf  81r  James  Wliitrliead,  preeidont  of  the  Mansion  Uouw  Ano- 
dailon.  London  7iini»,I>i!ceDiber^,  1(IE>3:  al&o  speeob  of  J.  H.  BaUour  Browne. 
«i  titpm,  p.  ItTi. 
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instance,  a  rate  of  an  antecedent  period  as  a  criterion  of  reasoD- 
ableiiesM  would  soom  lo  show  iin  intention  of  ruling  out  in  the 
present  rate  any  consideration  nf  what  the  traHic  would  bear; 
for.  if  charging  what  the  traffic  would  bear,  in  the  present,  were 
admitted  as  a  present  criterion  of  reasonableness,  it  is  difficult 
to  see  how  the  past  rate  could  serve  as  a  standard  of  Tea«on- 
ableness,  when,  preKumnbly,  wliat  the  traffic  would  bear  waa 
something  essentially  different. 

The  increases  in  rates  complained  of,  which  have  for  the  moat 
part  arisen  in  couuectiou  %viUi  coal  traffic,  have  iu  a  number  of 
c&BGs  been  inUireet,  attributable  lo  decreases  in  the  allowance 
made  for  wantage  in  the  coal  traffic,  etc.  The  criterion  the  Com- 
mission hiiH  fouud  it  neceasary  to  adhere  to  — cost  of  service  — 
has  tied  it  down  to  an  arbitrary  airangement.  To  meet  tliis  con- 
dition, the  railwa}*s  have  had  recourse  to  tochnicalitJes  savoring, 
in  some  instances,  nf  subterfuge.  It  one  case  it  was  alleged  tbat 
the  increase  complained  of  wa.s  ftttributiiblc  to  an  increase  in  the 
cost  of  cart^ige  as  distinguished  from  conveyance  charges.  The 
former  fell  under  terminal  services,  over  which  the  jurisdictioo 
of  the  Commission  was  limited.' 

No  general  principle  has  been  established  in  the  unreaaonaUe- 
rate  cases.  The  railways  had  claimed  the  riglit  in  189S  to  in- 
crease the  rates  by  5  per  cent  as  compared  with  the  rates  in  force 
in  1 892.  While  the  traders  never  recognized  the  validity  of  Uiis 
claim,  the  Board  of  Trade  b3'  1898  had  accepted  this  arrange- 
ment OS  justifiable.  The  important  Smith  &,  Forrest  cose,  which 
came  up  in  1899,  was  intended  to  lest  this  arrangement.'  Com- 
plaint was  nia<Ie  by  the  oil  refiners  of  Liverpool  and  Msmchester 
that  an  increase  of  S  per  cent  was  unreasonable.  The  increase 
was  in  part  direct,  iu  pnrt  indirect,  attributable  to  decreases  iu 
cartage  rebates.  The  matters  involved  were  j*rtinent  to  tbe 
whole  freight  traffic  of  the  United  Kingdom,  and  affected  future 


1  Man»ion  Uqhio  Jiatx'tof (on,  etc.  ?.  L.  A  y.  It'.  Ry. ,  9  Ry.  and  CKoal  Traflle 
CaMa,  174.  See  e«ti«clii]ly  tiui  ramarks  of  Lord  R«hvi-  In  the  appval  prooeedlngB. 
pp.  I«ff.  200. 

*  SmitA  Jb  Fomat  v.  L.  it  If.  IT.  Ry.  and  OUera,  H  Rjr.  ud  Canal  Ttmffle 
Case*,  166. 
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as  well  AS  past  rates.  The  railways  introduced  statistical  evi- 
^deoce  showing  thut,  because  of  variouii  incrunHcs  in  eosl,  piir- 
ticularly  In  the  case  of  labor,  expermed  were  5.1  |>er  cent  higher 
in  1802  than  in  1888  and  6.3  per  cent  higher  in  1898  than  in 
1892.  The  railwaj-s  desired  to  carry  the  comparisons  hack  to 
1872,  when  many  of  the  old  rates  hod  hccn  fixed;  hut  the  Com* 
misjsion  considered  1888  a  sufficiently  remote  date,  and  com- 
parisons were  made  with  the  couditious  of  1891.  It  was  found 
that  an  increase  of  3  per  cent  would  be  justified.  The  C'om- 
.jniasion  has  thus  shown  its  intention  to  k'ok  at  each  case  by 
Itself.  If  a  5  \tvv  cent  ijicreasu  should  be  found  justifiable  in 
B  particular  case,  it  would  not  necessarily  have  any  Waring  on  a 
later  decision. 

The  desire  of  the  Commission  not  to  engage  in  any  rate-making 
experiments  has  kept  It  from  making  any  statements  as  to  gen- 
eral rates.  It  has  concerned  itself  with  the  reason ablfnt-ss  of  par- 
ticular rates.  The  Commission  has  painstakingly  endeavored  to 
get  at  the  cost  involved.  The  decisions  have  been  compromises. 
Where  decisions  have  been  against  the  railwaj-s,  damages  have 
been  awarded  on  the  basis  of  the  difference  between  the  increase 
and  what  was  deemed  a  justifiable  increase ;  and  the  railways 
have  been  ordered  to  desist  charging  the  unreasonable  rates.  In 
a  recent  case  an  attempt  was  made  to  obtain  an  exjtaiision  of  the 
unreasonable- nttc  jurisiliction.'  It  was  contended  th.-Lt  it  was 
uurcasnnuble  to  inci'ensc  a  rate,  although  tlie  increased  rate  was 
still  Iwlow  the  point  to  wliich  it  had  been  decreased  in  1894. 
The  Commission  did  not,  however,  pass  upon  tliis  question.  It 
is  apparent  timt,  if  such  a  contention  were  accept«i,  still  more 
rigidity  would  be  introduced  into  the  system.  The  traders*  antici- 
pations as  to  tlie  effect  of  the  Act  of  1894  have  been  nullified 
by  the  willingness  of  the  Commission  to  consider  conditions  ante- 
cedent to  the  legislation.  The  whole  position,  it  must  be  recog- 
nized, is  an  exceedingly  artificial  one.  While  the  position  taken 
by  the  Commission  is  strained  and  unsatisfactory,  it  is  difficult  to 
see,  wlien  it  was  specifically  referreil  back  to  the  conditions  of 

>  MiUom  tt  Aakam  tttinatUe  Iron  Co.  v,  FurnOt  By-  and  *Ahvr»,  r«pori»d  in 
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1892,  what  other  mcthnd  it  could  have  adopted.  By  acting  aa  it 
has,  a  degree  of  elHsticiiy  has  been  rctaim;d  for  the  iiroet'sa  under 
the  legislation  which  it  otherwise  would  nut  have  poasessed.* 


It  WHS  objected  at  the  outeot,  that  the  judicial  member  would 
dominate  the  Commission,  owing  to  tlie  diHiuuUy  of  di»tingiusb- 
ing  between  law  and  fact.  It  \ma  bapiK:ii(.'tl,  however,  that  in 
the  performance  of  their  duties  the  lay  membera  determine  on 
questions  of  fact  At  the  same  time,  while  the  opinion  of  the 
er-offic!o  commissioner  in  final  on  a  point  of  law,  the  lay  mcmbenj 
aUo  form  aud  express  their  opinions. 

The  government  baa  throughout  considered  the  requirement 
that  one  member  of  the  Commissioa  shuU  ^''  be  experienced  in 
railway  huhiiicss  "  to  mean  tliut  ho  nlmll  have  been  a  railway 
direetor  or  a  railway  manager.*  Kxcepiioa  liaa  Iwen  taken  to 
this  by  the  trmlers.  Tu  ihe  attempt  Lo  ubtaii]  a  buBiiiees  repre- 
scutative  on  the  Commission,  in  addition  to  a  railway  represent- 
ative, the  milways  are  not  opposed.  It  ia  from  the  government 
that  the  objection  has  come.  Mr.  MundcIIa,  when  president  of 
the  Board  of  Trade,  said  he  would  Uc  giad  t-o  appoint  a  *'  really  " 
bnsin(«ij»  man  who  sbnuhl  be  an  impartial  autbority,  fairly  rep- 
resentative of  the  trading  class.  Mr.  Mundella  had  stated  that 
the  Commission  as  then  constituted  was  generally  unsatisfactory.* 
Aa  attempt  was  made  by  the  traders  in  1894  to  so  amend  the 
legislation  that  one  of  ttie  commissioners  should  b«  "  experienced 
in  trade  or  commerce."'  Tliis  was  not  pressed  beyond  the  first 
reading.*  Mr.  Uryee,  who  succeeded  Mr.  Mundella,  held,  how- 
ever, that  no  such  restriction  as  his  predecessor  had  favorodj 

1  The  critlcisiu  dirccud  a^iiiKt  tbo  CoiomisalDn  by  GrlnUDg,  io  Bdtlah  Kftil- 
wsjr«  M  Business  EnierprUe^,  pp.  101-103,  ooaUiJQod  In  A£hl«y's  Rntuh  liidu»> 
tries,  U  not  whully  jiiKljfii>cl, 

'  Mr,  rricf.  tiifort:  lii*  appoinunent  lo  tte  Commiuion  of  ISTS,  IimI  been 
chairman  of  the  Miiilatui  (Uilwny.    Viacwmt  Cobham.  who  mccewled  Mr.  Price 
la  1801,  had  been  depiiLy  chairmar.  of  the  OksJl  Western.   On  Vfaeount  Cobbain'a^ 
rerig&aiiciQ,  eaily  f(iilii-pn:»oi)iyfiu-.  lie  woasuocMdfidbjr  Mr.  Gathorav- Hardy, 
who  hiu)  bwn  deputy  Gh»inuan  of  the  Southeattcni. 

'  Hansard,  I8SM,  fourth  K-riw,  Vol.  28,  pp.  702,  703, 

*  The  wxi  of  this  bill  will  ti«  found  in  the  AoiJiwjr  Ttmta,  JUM  16,  18IM, 
p.  783.   See  abo  liejtorl  of  Ihc  Select  Committee  of  18Pit,  p.  ZUL 
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Hhould  be  placed  on  tiie  cLoice  of  the  government.  Tbe  desire 
to  liave  a  commercial  rejn-esentative  is  stiU  active.  RcHuving 
that  tb»  coniuisfiionere  should  bo  assessora,  possossed  of  expert 
knowledgo,  ratbor  thiui  judges,  the  tradera  have  urged  that  the 
teniia  of  the  commijssioncrft  fllioiild  not  exceed  ten  years,  so  that 
there  might  hv  an  opportunity  to  keep  constantly  in  touch  with 
actual  conditions. 

Looking  at  conditions  &a  they  arc,  it  is  apparent  that  the  prea> 
ence  of  a  railway  representative  on  the  Commission  has  meant 
that  those  appearing  l)efore  it  have  been  more  caretul  to  give 
essential  details.  There  is  no  real  cause  for  complaint,  frotti  the 
traders'  standpoint,  eoncerning  thtt  Hcrviees  which  tlie  lay  nieni- 
hers  have  performed.  The  railway  represent-iitive,  for  example, 
in  the  enforcement  of  the  legislation  of  18U4  has  followed  very 
closely  the  ideas  favored  by  the  traders.  Sir  Frederick  Peel 
has  been  willing  to  give  a  broad  construction  to  the  legislative 
provisions  coneemed  with  control  of  nitcs. 

The  average  Knglish  trader  asks  for  a  process  which  shall  be 
"  short,  sharp,  and  decisive."  A  nd  to  him  the  process  of  the  C 'om- 
mission  has  undoubtedly  been  nnsatisfactoiy.  As  a  minimum, 
six  weeks  elajise  between  the  filing  of  the  application  and  the 
decision  of  tbe  case.'  In  a  niimber  of  cases  more  than  a  yeiir 
has  elapsed  between  the  initial  bearing  and  tbe  decision.  In 
some  cases  the  delays  are  attributable  to  adjournments  in  order 
to  jiermit  tiio  obtaining  of  nioi'e  evidence.'  In  ottier  cases  delays 
have  been  caused  by  an  endeavor  to  get  the  parties  to  settle  the 
questions  in  dispnte.  When  cases  are  ap{)ealed,  there  are  further 
delay«.  While  one  case  has  been  decided  on  appeal  within  two 
months  after  the  decision  of  the  Commisaion,  the  usual  period 
is  from  six  months  to  one  year. 

Notwithstanding  the  assumption  in  1887,  that  giving  a  locwf 
ttanJi  to  governing  IkkUcs  and  to  traders'  associations  would 
cause  much  litigation,  the  number  of  complaints  is  not  great. 

1  The  Hules  of  Procedore  of  tbe  Oamnilnion  Bllotir  tfruntjr-onc  days  mtter  iliB 

fiUug  af  the  application  (or  iho  nilnj;  of  rcplU-s. 

*  E.g,  ihe  important  case  of  Splllers  &  B»ken,  etc..  wu  hoard  flnt  Doooin- 
borOMidlO,  1003.  It  vra»  then  Mtjonrued  for  fariher  evidence,  and  waa  decided 
tuJuly,  l{iM. 


■oia-     I 
twoH 


In  the  period  1889-1903  there  have  been,  on  the  average,  Gl 
applications  »  year;  but  mftny  of  these  have  been  of  minor  im- 
portance.   In  the  Same  period  there  have  been  on  the  average 
twenty-three  decisions  a  year.    But  here  there  are  many  cases 
where  oue  decision  covers  a  g^oup  of  identical  cases.'     Com- 
plaint has  becu  made  of  the  small  number  of  days  od  which 
Commission  siU.     In  the  uiiie  years,  189G-1904,  the   avera 
period  tine  Coiumissiua  lous  ^at  annually  us  u  court  is  thiriy-twi 
days.    This,  it  ia  true,  is  exclusive  of  the  days  when  the  Coin- 
missinn  has  snt  to  consider  applications  for  sanctioning  working 
agreements  between  niilwaj's,  the  time,  taken  up  in  connection 
with  the  administrative  duties  of  the  Commission,  and  the  dnyi 
ou  which  the   registrar  of  the  Commission  has  inquired  in 
damages  and  interlocutorj'  proceedings  which  would  otherwisi 
come  before  the  commissioners  acting  as  a  court.   Of  these  nol| 
record  is  kept :  but,  after  making  all  allowance,  it  is  iipi«irent 
that  the  Comiuijjsion  is  not  overworked.    It  is  apparent,  how- 
ever, as  has  been  recognized  by  the  traders  themselves,  that  the 
mere  enumeration  of  the  number  of  days  on  which  the  Com- 
mission has  sat  is  no  criterion  of  its  usefulness.' 

The  Commission  is  critinised  on  acconnt  of  its  expense.   This 
critieisu]  in,  however.  dircct«I  only  tii  a  slight  extent  against  its 
cost  of  mniiitemmce.^    It  is  the  expense  of  obtaining  a  decision  .J 
that  the  crttios  have  in  mind.   In  recommending  a  limitation  o£^| 
the  right  of  appeal,  the  committee  of  1882  intcmdod  to  limit  ex-      ' 
pensc.    By  providing  for  the  inter^'cntinn  of  the  Board  of  Tr^e 
in  various  matters,  the  legislation  of  1 888  hoped  that  the  expense 
of  proceedings  might  be  kept  down.    The  attempt  of  the  legis- 
lation of  1894  to  lessen  expense,  by  providing  that  costs  should 
not  be  granted  by  the  Commission,  except  in  cases  where  the 
elaim  or  tlie  dermiso  is  frivolous  or  vexatious,  was  ittteiided  to 
obviate  the  burden  of  the  fees  of  the  railway  lawyers  falling 

■'  See  Tabic  I.  on  p.  6M. 

>  I»  thU  ooiinectioii  aoe  Qio  statement  of  Sir  B.  Satnuoloon,  wlui  was  -nry 
act[v«,  on  the  trwlen*  ilde,  in  tbe  it«pii  leB^log  up  u>  the  legiakUaD  of  t888. 
lUoaard,  I88S,  third  MtIm,  Vol.  S78.  p.  1»87. 

■  In  1903  Ibo  cost  of  inaint£a&Dc«  of  itie  Commiatiou  amoustad  to  -CMST. 
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'int^llie  tra<ler,  when  defeated  in  a  case.  The  admittedly  high 
Sinenses  are  not  attributable  to  the  fees  of  the  Cuiuiiii2ttiir>n, 
which  are  moderate,'  but  Co  the  developuieut  of  a  technically 
equipped  Railway  CoiimiiMtion  Bar.  It  \vii»  early  seen  that  the 
necBBsaiy  promJrieuce  of  tiie  lawytrs  eiiipKiyetl  would  make  the 
prDce.ss  relatively  uxpeiisive.  The  same  couditionB  exiBted  in 
connection  with  tUe  Commission  of  1873.  In  the  body  of  law- 
yers found  praeticing  l)cforc  the  ConiniiRttion  are  many  whose 
names  are  prominent  in  the  Pari i anion taiy  bar,  ~~  a  practice 
whose  fees  are  liigh.  The  legal  work  Iwfore  the  Commission 
has  tended  to  fall  into  the  hands  of  a  relatively  small  number 
of  practitioners.^  Prior  to  1894  it  was  the  practice  to  allow 
costs  for  two  lawyer?!,  unless  when  some  especially  technical 
matter  was  involved.^  Since  1894  there  have  been,  on  the 
average,  two  lawyers  on  each  side  in  the  traders'  cases.  lender 
these  conditions  the  expense,  in  a  case  contested  before  the  Com- 
mission, runs  from  XI. 00  to  .£200  a  day.  The  individual  trader 
is  able  to  lessen  his  expense  where,  as  in  the  sidings'  r«ut  cases, 
a  group  of  traders  bring  action  on  a  common  set  of  facts.  Only 
in  one  ca.se  has  a  mte  matter  tieon  presented  befoi-e  the  Com- 
mission liy  the  complainant  himself;  and  ho  was  nnsnccessfuh 
The  judicial  memlvers  of  the  Commission  are  oppas.ed  to  the 
complainants  appearing  in  person.  While  it  is  true  that  in  one 
case,  which  was  settled  before  trial,  the  total  court  costs  to  the 
complainant  were  XI:  and  these,  with  his  other  expenses,  were 
reimbursed  to  him  by  the  railway,  it  is  apparent  that  those  who 

■See  Ilnllway  and  Canal  CommiMion  IToccdure,  Schedule  111.  VV<x>dfft]|, 
op.  eit.  Aeo  also  Satiate  rommiUee  on  Intontate  Commerce,  til  mipra.  Vol.  V, 
Appendix  B,  p.  920.  Tli«  Conimlnloo  fees  la  fate  eaaem,  a*  a  maximum,  do  not 
exceed  £b. 

'  III  Uie  SB  irailf  rs'  ca«e«  coTurvd  by  the  reported  dccixioiis  down  to  1009, 
08  l&wjrets  took  part.  Mr.  .1.  H.  B«Mour  Browne,  K.C,  who  is  the  d*iin  at  th« 
traclen'legJilforRe*.  api>rArMlin4lou«i;  Mr.  C.  A.Crlpps,  inSA;  Hr.  E.  Muon, 
In  31.  tn  atl  ttiLTe  were  32  la wjrera  who  appMiKd  in  more  ihui  three  OOMCS.  ElRbC 
of  them  appeared  in  iuuri>  ttian  ten  eaam  csrh.  The  leaders  have  not  pnictk-vd 
exclusively  on  one  side.  For  example,  Mr.  C.  A.  Crtppd,  wbn  has  appeared  In 
80  ra««a  (or  t)ie  railways,  has  appeared  in  It  ciuwk  on  the  lnider«'  side. 

■  The  rej^iainu-  ia  tlie  taxiiift  ollicrr  aj  iIib  CommiaHton.  See  appeal  from  hla 
declrioD  In  itila  ennnrctirtn  in  UtamorffaMhtrt  C<mniy  Counett  r.  Gnat  Wtatern 
Sf.,  0  By.  and  Canal  TmOic  Cases,  I. 


are  aggricTcd  in  small  matters  cannot  afford  to  come  l>cfon>  the 
Comiuission.'  Theix*  bave  not  been  the  migrator)-  gc&sion»  of 
the  Coiiiniission  which  ibe  traders  favor.  The  sessions  are  held 
in  the  capital  cities  of  the  cuuntries  concerned.  It  is  cheaper  to 
have  the  cases  taken  to  the  tcchiiicaUy  equipped  landers  in  the 
capital  cities  than  to  have  these  come  to  the  cases  in  local  cen- 
ters. If  the  case  involves  any  matter  of  considerable  moment, 
the  contest  has  to  be  carried  ou  against  the  Railway  Associaiion. 
This  being  so,  the  complaints  have  to  be  fought  out  by  Hrms, 
groups  of  traders,  trade  asaoeiations,  Chambers  of  Commerce, 
local  governing  Ixvdies.^  The  cost  of  a  suit  before  the  Com- 
missiou  is.  under  these  conditions,  about  the  same  as  before 
any  other  high  court.' 

lu  view  of  the  expense  attaching  to  saitfi  before  the  Commis- 
sion, it  has  been  urged  that  the  [lowcr  possessed  by  tlie  Board 
of  Traile  under  the  Act  of  187S  u>  institute  prooeedings  before 
tiie  Railway  Commission  should  be  utilized.  VVhile  the  railways 
would  not  object  to  the  Board  of  Trade  presesiting  before  the 
Commission  matters  arising  under  the  conciliation  procedure  of 
the  Board,  where  its  decisions  have  not  been  accepted  by  the 
railways,  it  has  been  held  that  this  would  interfere  with  the 
efficiency  of  the  conciliation  clause.  The  go\-emment  has  held 
that  to  make  a  government  department  public  prosecutor  in 
cases  before  the  Railway  Commission  would  savor  rather  of  per- 
secution than  of  pi-osecution.^  One  exception  has  been  made  to 
this  general  rule.  In  181*9  the  Irish  Department  of  Agricul- 
ture wfts  empowered  in  its  act  of  organization  to  present  rate 
grievances  before  the  Commisaion  at  the  public  expense.  So  far 

'  S(*  '-vidvnm  of  T.  nUildlcton  before  iJie  Roval  CommieiOD  on  ARricultuial 
nepretuion,  1867,  Answer  to  ijutwtioii  2301. 

*  One  ff  the  nuMl  iot«r«6tJiig  md«  Ba»aciaiioiia  ia  llie  Mauunn  nou»e  Amocl- 
atioii,  founded  In  1880.  U  KtpreKntcd,  beforv  Us^  Bmnl  of  'I'nuli;  In  18M)-I8fl0, 
too  publlt:  mid  local  authoritiM.  174  cnmmereial  and  agrloaltiiml  orgaiilzaUons, 
tncidi's  a  larfre  niiinb«r  of  IndivMunlx. 

■  Wlul«  tltf  limitation  of  appeal  reduces  the  expense,  tlie  powen  of  ihe  Court 
ol  Aji^'al  to  grant  conUi  in  &>tniiil«itli)n  vaxus  Is  not  affected  bf  Iba  tt^slatlott 

of  \9n. 

*  Elansan],  1883,  third  aeriea,  ToJ.  278,  p.  lUOl,  ilMemtintot  Uononble  Jom|ib 
Cbamberlata. 
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there  has  been  only  one  such  case,  in  lt>02.  In  this  the  Board 
of  Agriculture  was  successful. 

The  Associnted  Chambers  of  Commerce  urged  in  March,  1904, 
that,  with  a  view  to  cheapness  and  expedition,  the  local  county 
courts  should  he  used  in  cjises  between  tlie  railways  and  the 
traders-  This  suggestion  Is  especially  intended  to  cover  the  caao 
of  the  small  trader.  In  one  form  or  another  it  Las  hoen  under 
diHcussion  since  the  early  nineties.  Cases  affecting  railways 
already  come  before  llieoounly  coui-ts  from  time  to  time.^  Wliile 
the  county  court  niethoil  of  procedure  might  work  fairly  well 
in  loLitl  matters,  it  is  apportmt  that  this  procedure  is  unBttcd 
for  matters  of  more  general  interest.  There  would  also  be  a 
defect  in  that  the  way  is  open  for  n  lapk  of  fxpedition.  Appeals 
may  be  taken  on  points  of  law  or  equity  from  the  decisions  of 
the  county  court.  In  the  consideration  of  these  appeals  the  high 
courts  are  empowered  to  draw  inferences  of  facts.  Exceedingly 
small  mattei-8  are  appealed  at  present.  In  1904  one  appeal 
was  concerned  with  an  alleged  overcharge  of  11  ^rf.  ou  a  rail- 
way journey.*  It  has  been  suggested,  however,  that  the  cost  of 
appeals  under  the  proposed  jurisdiction  should,  where  the  appeal 
is  by  a  railway,  be  borne  by  the  nulway.^ 

When  the  Act  of  1894  was  under  discussion,  it  was  claimed 
that  the  legislation  wasdefeutivo,  In  that  it  had  not  restored  the 
riglit  possessed  prior  to  1888  to  challenge  the  reAsonableness  of 
ill!  rates.  To  the  proposition  to  confer  rate-making  power  on 
the  Commission  the  goveninicnt  was  strongly  opposed.  It  con- 
sidered tliat  "to  (isk  the  Railway  Commission,  or  anj*  tribunal, 
to  consider  what  Is  a  reasonable  rate  would  l»o  to  give  them  no 
firm  ground  on  which  they  could  stand/'  *  Rack  of  all  the  criti- 
cism directed  by  the  trader  against  the  Commission  there  is  in 


>  E.g.  casM  arising  ander  Bcctioo  &  of  ^he  Railm)-  iUtoi  Ami  Cbargc*  Act 
gf  ISOl.  Tills  section  i*  eoiicem«d  wtili  Bpeoial  otuvnea  Uutt  utay  be  mwle  by 
nUlways  for  special  twnices. 

•  AtUon  V.  I.nnc.  A  Yorkthirv  %..  2  K.  B.,  IWI.  8)S. 
'  WBghom  and  StcTOim.  op.  cil,,  p.  6&. 

*  Hutem«nt  i^f  llannnUc  Jamu  llrrcp,  pi¥ftl<lent  of  tbe  RoaH  of  Trade,  In 
■n  lotenrirw  wiUi  th«  deputation  on  railway  ratns  uid  cbargw,  Jutie  l&,  iSM, 
JtBttwuy  Timt$,  Juiie  23,  18M. 


638 


RAILWAY  PKOKLKMS 


reality  a  desire  Uiat  tlic  ratc-nmking  power  should  be  exorcise*!. 
But,  while  the  demre  ex'uit»,  thcrp  is  a  lack  of  unanimity  as  to 
ibe  means  to  use  to  ai'complltih  this.  In  this  uiicertaintj  some 
are  looking  to  the  Board  of  Trade. 

The  Board  of  Trade  was  giveu  iurisdiction,  under  the  Act  of 
1888,  to  deal  with  rate  grievances  through  a  conciliation  pructiss 
modeled  on  that  contained  in  tlie  Act  to  Regulate  Cotumerco. 
It  is  also  empowered  to  attempt  to  settle  complaints  about  un- 
reasonable rates.  The  operation  u£  the  fioai'd  of  Trade  under 
its  conciliation  jurisdiction  is  recognized  as  having  met  witli  a 
eonsiderahle  degree  of  success.*  Agreements  have  been  obtained 
in  about  one  third  of  the  cases  brought  before  it.  By  the  ex- 
planations it  obtains  frnm  the  railways  the  board  is  also  able 
to  settle  incipient  mte  grievances.  The  proccas  is  simple  and 
inexpensive.  When  a  complaint  is  made,  the  railway  is  commu- 
nicated with,  so  that  a  stateraentof  its  position  may  be  obtained. 
If  the  matter  cannot  be  settled  by  correspondeuce,  an  attempt 
is  made  to  arrange  a  meeting  at  the  Board  of  Trade  between  the 
complainant  and  a  railway  representative.  Here  the  matter  is 
taken  up  in  an  informal  manner.  Isolated  cases  have  dragged 
on  a  year  without  a  decision,  but  normally  some  settlement 
is  obtained  much  more  promptly.  Complaints  varying  from  an 
ovoitsharge  of  2d.  on  a  hiwn  mower  to  questions  concenied  with 
preferential  rates  come  I>ufure  the  board.  In  1900  it  was  able  to 
obtain  a  nidiictiun  in  distributive  rates  affecting  five  hundred 
towns  in  Kngland  and  in  Irehiiid.  Since  188fi  over  eleven  hun- 
dred cases  have  been  branght  Ijefore  the  board.*  Approximately 
one  half  of  these  were  presented  in  the  period  1809-1908.  The 
table  on  the  following  page  shows  the  result  of  the  more  impor- 
tant  applications. 

There  were,  then,  under  these  headings  satisfactory  agree- 
ments in  about  one  fiftli  of  the  applications  made. 


>  Thtx  is  admitted  by  an  Btrong  an  ndrncAi«  nf  the  nte-naklng  power  a* 
Mr.  W.  A.  Hunter.  8ae  on  anicle  nf  his  ■■Rikilwuy  RnUS  and  tlw  CommcH] 
W«aL.  "-Vrw  Wepfw.  Vol.  VIII,  p.  341. 

"  Thi»  i«  KxclujtivH  vt  ov(tr  IDOU  UDr«MOuabt«-Tmt«  ooiDi>lainta  dwUl  with  by 
a  qiecial  offloial  prior  to  181H>. 
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CluwiBcation 

IkelKyH  la  conveyjincM,  faoUiUOB,  etc. 
FaciUUesud  tolls  OD  catukia  .    .    . 

Rates,  diflerenti&t 

RaUs,  piefemtttlol    ...... 

KaUs,  through  rates  obtain^  .  . 
Rabeii,  Chroitgh  rat«a,  reducUaii  of  . 
Rates,  onroasoiiftble,  reduction  of    . 

Rebate,  cartas 

Rebate,  station  tenninalB   .... 


ftltt-XNTll  HkPORT 


SMtled 


Mwrui 


KlunTH  BKt>uKr 


SMt]e4 


to 


While  the  concilintjon  wnrk  of  tho  Board  of  Trade  has  met 
with  a  fair  degree  of  succgsr  in  smaller  matters,  it  has  failed  when 
larger  mattciT*  linve  had  t<i  he  dealt  with.  In  Pidcock's  case, 
which  later  came  lo  the  Railway  Commission,  there  was  involved 
the  right  of  the  coTiiplainant  to  receive  rebates  in  respect  of  ter- 
minal services  not  ]jerformed  nt  hia  sidings.  The  matter  dragged 
OH  for  seventeen  moiiihs,  and  finally  the  railways  stated  they 
would  take  the  matter  to  the  CommissioD,  although  in  the  opin- 
ioQ  of  the  board  of  Trade  the  "  matter  was  of  no  such  intricacy 
or  dilTiculty  as  to  luake  the  arbitrament  of  a  more  elaborate  tri- 
bunal essential  to  a  just  decision."  ^  The  railways  will  not  rec- 
ognize Uie  eonciliaijiiii  procedure  in  any  matter  which  involves 
legal  right.  Witli  a  view  to  himplifying  procedure  the  Act  of 
1&88  pi-ovides  that^  when  a  tntder  desires  Ui  ohiain  a  Uirough 
rate,  a  preliminary  hearing  before  the  Board  of  Trade  is  neces* 
sary.  However,  since  the  determination  of  the  board  on  such  a 
matter  has  no  legal  effect,  the  preliminarj'  hearing  has  become 
«ini[ily  ft  perfunctory  matter.  Tlie  Board  of  Trade  is  unwilling  to 
express  au  opinion  ;  while  the  railways  are  unwilling  lo  take  any 
position  that  may  be  ijsed  against  them  before  the  Commission. 

When  the  rate  increases  of  1893  were  under  discussion,  the 
Mansion  Mouse  Association  proposed,  on  behalf  of  the  ti-adei3t 

1  Foortli  ncport  of  Ibc  Board  of  Tru'lL-  of  Proccedloss  under  Section  31  of  tbo 
Railway  and  Caual  Tnimo  Act,  1B88,  p.  0. 
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to  accept  tbe  decision  of  the  Board  of  Trade  on  these  rates  il 
the  railways  would  also  pledge  themselyes  to  accept  the  decision. 
Rut  to  this  the  railways  would  not  agree.  To  the  attempt  tn 
l^ve  the  BoanI  of  Trad©  power  over  rates  the  railways  are 
strongly  opposed.  This  position  is  also  supported  by  the  Board 
of  Trade  itself.  It  has  constantly  claimed  that  tbe  strength  of 
the  conciliation  procedure  of  the  board  is  wholly  attributable  to 
lack  of  compelling  power.  It  is  averse  to  any  increased  jurii*- 
diction  over  rates  l>eing  conferred  ujfon  it-  It  also  believes  that, 
if  a  new  rate  tribunal  is  organized,  it  should,  while  equipped 
with  a  comtuimdiug  personnel,  be  of  tbe  *' advisory  "  type. 


Table  I  *  indicates  that,  from  the  traders'  standpoint,  the  most 
important  matters  brought  before  the  Commission  are  sidings* 
rent  charges,  preference,  unreasonable  rates,  charges  for  service*^ 
at  sidings,  and  reasonable  facilities.  Attention  has;dready  been 
directed  to  the  importance  of  sidings'  traflic  in  British  railway 
working.  For  many  years  the  small  traders  engaged  in  retailing 
coal  had  been  using  the  trucks  as  storage  warc^ouse^.  The  rail- 
ways objected  to  their  sidings  being  cniwded  with  hMuled  trucks. 
The  colliery  owners,  to  whom  the  rolling  stuck  belnnged,  also 
objected.  Formerly  the  railways  had  charged  demurrage  chargi 
baaed  on  tbe  average  time  a  truck  was  detained  on  a  siding.  In 
1895  tbe  railways  decided  to  charge  demurrage  based  on  the 
actual  time  a  truck  was  detained  on  a  siding  over  and  above  tbe 
time  necessary  to  unload  it  Since  1895  many  applications  deal- 
ing with  this  arrangemeut  have  been  brought  before  the  Com- 
mission. Some  have  come  up  under  the  heading  of  legality  of 
rates,  others  under  the  heading  of  unreasonable  rates.  The  com- 
plaints in  regard  to  chatges  for  sei-viccs  at  sidings  are  attributa- 
ble to  the  fact,  already  sufficiently  explained,  that  in  the  English 
railway  system  there  aro  various  spcrial  ehnrgea  over  andabov 
the  n4>nve3ranrc  rate.  As  is  iinlicated  in  Table  I,  779  applica- 
tions have  been  made  to  the  Commission, 

The  preventive  effect  of  the  Commission  is  in  part  mcasuredi 
by  the  details  given  in  Table  11.^   A  special  example  will  make' 

»  P.  650,  iji/ra.  *  p.  OfiO,  in/nx. 
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the  preventive  effect  clearer.  In  1902  some  forty-seven  cases, 
which  were  brought  hefore  the  Conitnistiiun  Hlleging  that  the 
MidLfLnd  Hallway  was  unduly  prefeiring  a  pronnuent  colliery, 
sucli  favor  being  to  the  detriment  of  the  complainEints,  were 
settled  before  trial.  Tn  all,  219  cases  have  Iwen  settled  or  with- 
drawn. Formal  artJou  has  been  talien  in  840  applitiations,'. 
leaving  approximately  one  third  of  the  applications  coDceming 
which  there  ia  no  further  record. 

There  has  Iwen  only  three  cases  in  the  histoiy  of  the  Com- 
mission in  which  anything  savoring  of  a  secret  rebate  has  been 
brought  before  it.  The  work  of  the  Commission,  in  so  far  as 
rates  are  conccmedf  has  been  almost  entirely  concerned  with 
freight  traiTic.  The  Act  of  1888  makes  no  direct  provision  for 
action  in  regard  to  passenger  rates.  It  lias,  however,  been  settled 
in  decisions  arising  out  of  the  Commission's  action  that  it  has, 
as  an  incident  of  a  through-rate  arrangement,  power  to  order 
through  booking  (ticketing)  of  passengers.  It  has  also  power  to 
deal  with  passenger  facilities  under  the  question  of  "reasonable 
facilities."  Of  the  rate  ca.sJes  fomierly  argued  before  the  Com- 
misaton  the  traders  have  won  not  far  from  three  fifths.  The 
tendency  of  the  Commission  has  been  to  give  compromise  deci- 
sions. Not  only  liave  there  been  compromises  iis  between  the 
contending  parties,  there  have  been  compromises  as  between  the 
opinions  of  thecommisaioners  themselves.  In  the  Rickett,  Smith 
case,  ill  which  the  point  involved  was  an  increase  in  rates.  Jus- 
tice Collins  thought  all  the  increase  was  justifiable,  LordCoblmm 
thought  none  of  the  increase  was  justifiablp.  Sir  Frederick  Peel 
occupied  an  intermediate  position,  and  his  opinion  prevailed. 
Both  in  the  traders'  cases  and  in  the  cases  between  railwaj-s  the 
Commission  has  been  attempting  to  have  the  parties  arrive  at 
satisfactory  settlements,  without  final  action  on  its  part.  In 
some  cases,  when  the  x>nrtie8  have  agreed,  the  Commission,  in 
accepting  the  agreement,  has  incorporated  it  in  its  tiual  order. 


>  Thfi*  includeii  a  large  nntnbpr  of  gnmp  diwlsionii ;  i.e.  wlivr«  one  declaion 
coYvn*  idrntiral  fncU>  in  x  ttec  of  casea.  ci^naent  d^ciftioiis,  caaos  wtiore  a  sottle- 
uent  urived  nt  by  the  pAftlu  Is  cinbodlod  In  ui  order  of  tli«  Commisaion, 
dlinniHti^  of  Rppllcatlona,  etc. 
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The  presence  of  a  judge  on  the  Commission  has  meant  a  athcl 
ooostructionist  point  of  view  in  regai'd  to  the  Uw.  In  {^eiiural, 
powers  liave  not  been  implied.  Early  in  tlie  history  of  tlae  Com- 
miiUiiun  Justice  WilLt  said  nothing  could  be  more  mischievous 
than  to  strain  legislation  to  cover  facts  Ibut  bad  been  left  out  of 
jt.  In  IH92  the  same  judge,  in  Kpuaking  of  a  titalute.  said,  *■■  The 
logialuturc  liail  reasons  o£  its  own,  good,  had,  or  indilTcrerit, 
which  have  ncUiing  tn  do  with  me/'  In  ono  case,  however, 
where  a  railway  had  eUwod  a  hninch  railway,  and  pulled  down 
the  railway  station,  the  Commission  required,  with  mueh  hesita- 
tion on  the  part  of  the  judicial  member,  tlial  the  railway  nhouM 
give  the  reasonable  faciUtiea  asked  for;  and  this  of  neccseity 
involved  tlie  rebuilding  of  the  railway  station.  This  iuipUcatiou 
from  the  law  of  1854  was  promptly  overruled.' 

Undoubtedly  the  presence  of  a  judge  on  the  Commission  baa 
made  the  relations  with  the  higher  courts  morn  harmonious  than 
was  the  i--aj>e  with  the  Commission  nf  187B.  Tliere  Inisnot  been 
that  tendency,  so  eonspieuuus  in  the  relations  of  the  Federal 
cuui'ts  to  the  Interstate  Commerce  Commission,  to  rcganl  the 
Commtsaion  as  an  amorphous  interloper.  In  one  case*,  it  is  true, 
the  Sf!(itch  ( 'ourt  of  Sessions  clainu-d  that,  if  a  decision  as  to  fact 
depended  upon  a  nonclusion  in  law,  thi-n  there  could  he  an  appeal. 
This  line  of  argument,  which,  if  followed,  would  soon  undermine 
the  finality  of  the  Commission's  decisions  on  questions  of  fact, 
has  not  been  adopted ;  and  there  has  been  a  ready  recognition 
by  the  court*  of  the  fniality  of  the  Commission's  docieions  on 
questions  of  fact.  The  result  of  tbis  is  seen  in  the  attitude  of 
the  courts  to  the  decisions  of  the  Comnii»9ion.  Down  to  1904 
there  have  been,  as  is  iudiented  in  Table  III,  thirty^ight  nppeuU. 
The  Commission  has  been  overruled  in  four  cases,  while  in  two 
otliera  it  has  been  sustained  in  part  and  reversed  in  part.  Tlie 
decLsioiifl  nf  the  CommiRsion  in  the  tradei^'  cases  have  mora 
finality  than  in  the  cases  between  railways.  While  nine  tenths 
of  the  applications  before  the  ConimiasioJi  have  been  concerned 
with  traders'  rights,  there  have  been  only  eighteen  appeals  in, 

>  DariaaUm  Loatt  Board  v.  L.  A  N.  W.  Hjf.,  6  Ry.  and  Canal  Traffic  CaM%' 
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the  tradern'  cases ;  while  there  have  been  fifteen  ajipeals  in  caAes 
wliere  lailwayH  uloiie  or  railwa^'tt  and  duuk  companies  have  be«D 
concerned. 

From  the  standpoint  of  the  trader  a  question  of  importance  is 
the  willingness  of  the  railwa)'  to  obey  the  oitlers  of  the  Commas* 
sion  without  fighting  the  matter  to  the  last  ditch.  While,  on 
the  wliole,  the  railways  have  been  loyal  to  the  decisions  of  the 
CouimiuBiou,  examples  may  be  found  on  botli  sides.  In  11^02  the 
railway  reconsidered  its  first  intention  to  appeal  the  Clmmnglon, 
Sells  case.  The  result  was  that  u  large  numlter  of  cases,  in 
which  the  same  set  of  facts  was  involved,  were  settled  out  of 
court  The  London  &  Northwestern,  as  a  result  of  the  decision 
in  the  first  Com  Traders'  case,  gave  up  the  attempt  to  Compete 
for  the  traffic  with  which  the  case  was  concerned,  and  readjusted 
its  rates  accordingly.  On  the  other  Land,  it  was  necessary,  in 
the  case  which  the  Mansion  (louse  Association  won  from  the 
same  railway  in  1890,  to  have  supplementary  proceedings  before 
the  Commission  in  1897  before  the  cessation  of  some  of  the 
mles  complained  of  ^vas  obtained.  Tlie  involved  uucertainiics  of 
English  railway  law  have  also  played  their  part.  The  railways 
have  been  able,  acting  within  the  law,  but  depending  upon  legal, 
not  commercial,  conditiitns,  to  modify  the  redn^^sa  givtoi  by  the 
Commission.  In  1889  n  decision,  under  the  undue- preference 
clause,  found  that  existing  rates  were  interfering,  with  the  dis- 
tributive business  of  the  Irish  town  of  Newry.  Two  years  later 
complaint  was  made  because  one  of  the  rates  complained  of  bad 
been  rained.  TJie  niilway  successfully  justified  this,  on  the 
ground  that  the  section  of  road,  on  which  there  was  an  increase 
of  rate,  was  ex[iensive  to  work  on  account  of  cost  of  gradients, 
etc.  In  1900  the  firm  of  Cowan  iV  Souk.  pa[icr  manufacturem, 
failed  in  nn  application  to  the  Commission  for  a  rebate  on  sidings' 
charges.  In  retaliation  for  this  application  the  railway  company, 
whirh  for  twenty-«-ight  years  had  delivered  coal  at  the  private 
siding  of  the  firm  in  question,  refused  any  longer  to  deliver  coal 
at  the  siding.  While  the  railway  was  at  the  same  time  deliver- 
ing coal  at  the  sidings  of  adjacent  competing  firms,  it  delivered 
tlie  coal  for  the  Cowaus  at  a  near-by  station,  and  they  had  to 
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liAul  it  haek  in  their  sidin;^.  Tbe  decision  of  the  Commission  in 
favor  of  the  CownniS  was  overruled.  It  was  held  that  the  aniange- 
uieiit  between  tlie  railway  and  the  trader  in  this  cnse  was  a  purely 
voluntary  arrangement,  creating  no  prescriptive  rights  agaiust 
the  railway.  It  was  uot  till  1904  that  leglslatioa,  bringing  such 
sidingK  within  the  faeililies  eliiuse  uf  the  Act  of  1864,  and  thus  i 
supporting;  the  Com  mission's  decisiun,  watt  passed.  ■■ 

The  Commission,  whenever  there  is  on  identity  of  facts,  —  e.g., 
in  many  of  the  sidings'  rent  cases,  —  has  dealt  with  cases  in 
groups,  giving  a  decision  which  covers  a  set  of  cases.  The  un- 
willingness of  the  courts  to  give  tlie  decisions  of  the  Commis- 
sion a  more  general  effect  has  assisted  in  tj-ing  the  decisions 
down  to  the  facts  of  a  particular  case.  In  October,  19U1,  the 
Coumiittsion  decided  ttiat  certaiji  coal  nit«8  chai^d  by  a  number 
of  Scotch  railways  were  unreasonable.  The  rates  were  discon- 
tinued, as  regards  the  complainants,  in  December  of  that  year. 
Three  other  traders,  who  wern  siibjected  to  the  same  rates,  but 
who  hud  not  l>ecn  parties  to  the  suit,  later  brought  action  in  the 
courts  fur  damages  because  the  railways  bad  continued  to  charge 
theiu  the  nttes  complained  of.  The  court  held,  however,  that 
the  decision  of  thc('ommission  had  no  general  effect.  Although 
the  rates  had  been  found  unreasonable,  the  court  would  take  no 
cognizance  of  this  unless  they  were  also  illegal.^ 

The  functlQins  committed  to  tbe  Commission  are  extremely 
diverse.  Wliile  it  has,  with  evident  iiuiuendo,  been  called  the 
Traders*  Court,  it  has,  in  addition  to  dealing  witli  rate  matters, 
au  extensive  Jurisdiction  in  regard  to  arbitration  of  matters 
referred  to  it  by  the  Board  of  Trade ;  e.g.,  differences  lietween 
railways  involving  such  matters  as  running  rights,  number  of 
trains  under  a  running  arrangement,  arrangements  in  regard  to 
connection  in  a  through  triiin  service  over  a  connecting  line, 
division  of  expenses  between  the  owning  and  the  controlling 
company,  differences  between  the  Postmaatcr-Gfneral  and  rail- 
ways in  regai-d  to  postal  pay menta,  questions  arising  in  connection 

•  taitarkthiir  Stctl  Co..  Ltd.  r.  Cateilanfan  It]/.y  II  Scots LftwTlrnw Reports, 
4OT.  408.  A  prelinilnary  <lri-i»K>Ji  iif  the  court  hud  held  that  the  Commljaioo's 
deetelon  wu  of  geneml  eBeet.    Ibid..  235. 
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with  the  introduction  of  improved  brakes,  complaints  in  regnrd 
to  iJie  water  supply  of  London.  In  addition  it  serves  ns  a  court 
of  appeal  from  the  Board  of  Trade  in  cases  arising  out  of  the 
rules  made  by  the  Boanl  of  Trade  under  the  railway  labor  acts, 
and  has  alternative  jurisdiction  in  the  workmen's  trains  appUca- 
tiotis.  In  addition  to  jurisdiction  tinder  special  acts  the  Com- 
missiun  exercises  functions  fiudiug^  their  legal  siuictioii  in  some 
nineteen  general  actti. 

Not  only  are  there  complaints  at  present  in  regard  to  prefer- 
ences rni  imported  proilucts,  there  are  also  complaints  concern- 
ing the  rales  and  facilities  given  home  products.  Complaint  ia 
especially  active  in  the  case  of  Irish  agricultural  products.  Com- 
parisona,  unfiivoriihlc  to  donicRtio  rates,  are  constantly  being 
made  witli  foreign  rates.  The  question  of  shipments  on  **  owner's 
risk*'  rates  gives  rise  to  many  complaints.  The  criticism  of  the 
Commission  on  Agriculture  of  1897,  that  the  rate  regulative 
legialatioti  has  not  given  clear  effect  "  to  the  intentions  of  I'arlia- 
oienU" '  is  general  among  the  tnuiere.  That  the  Commission  Ims 
not  accomplished  much  that  was  expected  of  it  is  a  patent  fact. 
Its  procedure  has  not  met  the  case  of  the  siuall  trader.  At  the 
same  liiiio  lite  rate  regulative  procedure  thai  at^compli^hes  all 
that  is  expected  of  it  is  not  absent  from  England  alone.  The 
Cummissiun,  it  must  he  remembered,  was  organized,  not  to  re- 
duce rates  or  to  intervene  actively  in  matters  uf  rate  regulation, 
bat  as  n  court  to  settle  differences.  As  acourt,  it  has  performed 
its  function.'*.  While  there  wait,  at  the  outset,  some  tendency  on 
the  part  of  the  judicial  memliers  to  look  at  matters  from  a  legal 
standpoint  rather  than  from  the  standpoint  of  facts,  the  tendency 
has  been,  in  mure  r<«unt  years,  to  meet  the  conditions  rather 
than  to  bend  tliu  conditions  to  meet  preconceived  theories.  On 
questions  uf  railway  law  tlie  Commission  has  been,  on  tlie  whole, 
more  in  touch  with  the  facts  than  the  ordinary  law  courts.  While 
the  expense  attaching  to  litigation  before  the  Commission  is 
readily  apparent,  it  may  be  queried  in  how  far  there  is  a  justifi- 
cation for  expecting  either  a  cheap  settlement  or  a  settlement,  at 
the  public  expen.se,  of  important  business  matters.  80  far  oa 
'  Final  Kepon,  parafrapb  fi86. 
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England  is  coucerued,  the  atteiitpU  lo  obtain  cheap  settlements, 
in  the  face  of  the  existing  involved  body  of  railway  law,  would 
mean,  if  successful,  results  of  little  worth. 

In  the  United  States  the  Federal  courts  have  recognized  the 
deht  of  the  Act  tu  Regulate  Commerce  to  the  English  regulative 
legislation.  Uut,  when  cuuiparigou  is  made  of  the  coustitutiun 
!ind  functions  of  the  EngLisb  Coiuinission  with  those  of  the 
Interstate  Comnnssioii,  differe[ic«s  at  once  iip()ear. 

The  English  Commission  is  a.  court.  The  American  Commis- 
sion haa  the  futictinns  of  a  referee  or  special  commissioner.  The 
former  has  final  decision  in  regard  to  fact  and  a  limitation  on  the 
right  of  appeal,  rvith  the  result  that  appealed  cases  are  normally 
settled  within  a  year.  The  latter  has  no  finality  of  decision  in 
regard  to  fact,  and  appeals  from  its  decisions  have  taken  from 
two  to  nine  years  to  decide.  While  the  English  Commission 
has  been  overruled  in  the  periwl  ending  1904,  wholly  or  partly, 
in  six  out  of  thirty-eight  appeiils,  the  Aiiiierican  Commission  has, 
in  approxiraalt'ly  the  same  period,  been  overruled  in  twenty-nine 
owt  of  thirty-eight  appeals.'  While  the  Interstate  Commerce 
Commission  has,  practii-Ally  from  the  ontAct,  claimed,  as  a  neces- 
sary implication  from  the  language  of  its  enabling  statute,  an 
amendatory  rate-making  power,  the  English  Comtnission,  orga- 
ni^ied  as  a  court,  has,  almost  without  exception,  ke^italoof  from 
niakitig  impliciitious  uxtcudiug  its  jurisdiction,  and  has  denied 
any  intention  to  exercise  a  rate-making  power.  While  the  mem- 
bers of  the  Araericati  Commission  hold  on  a  limit<rd  tennrc  and 
the  Commission  is  a  bipartisan  organization,  the  tenure  of  the 
lay  oommi&sioners  in  the  English  Commission  is  for  good  con- 
duct, tliere  is  a  pension  on  retirement,  no  question  of  bipartisan 
organization  enters  in,  and  the  provision  is  made  that  one  of  the 
commissioners  shall  have  technical  knowledge  of  railway  affairs. 
The  judicial  members  of  the  English  Commission  are  assigned 
to  it  for  five  years ;  but  during  the  period  they  are  not  engaged 
in  the  Commission  work  they  perform  their  regular  duties  as 
judges  of  the  high  court. 

■  SCO  -niblp  III.    See  Also  Apfiendix  1),  Vol.  V,  p.  »SI,  Healing*  of  Oom- 

mittse  on  IntersULtcCumiiieivc,  etc.,  IVOa. 
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In  the  details  of  the  regulative  policy  whit^h  has  developed 
under  the  C'ommissious,  i-eHemblatit-es  and  tiiflferences  appear.' 
The  English  pepfulative  policy  is  not  in  harmony  with  that  of  the 
United  States  in  regard  to  the  extent  to  whieh  compctititui  is 
to  be  considered  as  a  justification  of  rate  anouiidieH.  White  the 
English  legislation  eliminates  competition  in  the  case  of  import 
WMi  the  American  position,  as  established  in  the  Import  Rate 
case,  states  that  competition  is  to  be  considered  as  uffectuig  iHJth 
imj>ort  rates  and  domestic  rates.  In  the  case  of  douiestiu  rates 
Uie  Kiiglish  Cunimissiiui  at  firat  would  not  recognize  competi- 
tion an  the  justiticHlion  of  iui  uiionialouBly  low  rate  basis  unless 
a  well-defined  •* public  interest"  was  thereby  served.  Later  it 
accepted  the  same  view  as  was  act  forth  in  tlie  United  States  in 
the  Alabama  Midland  case  ;  namely,  that  conipttitinn  is  one  of 
the  matters  which  may  lawfully  be  considewd  in  making  rates. 
The  grievance  of  secret  rebates,  one  of  the  central  evils  in  the 
United  States,  is  practically  nonexistent  in  England.  Tliere  is 
no  provision  other  than  that  of  the  undue  preference  clause  to 
cover  such  a  grievance.  In  both  countries  the  principle  that 
undue  preference  is  a  question  of  fact  has  been  accepted.  While 
the  United  States  lias  singled  out  a  particular  form  of  preference 
for  s]>ecial  treatment  under  the  "  long-aiid-shorlrhaul "  clause, 
England  litis  allowed  more  ehmtJcity  by  placing  the  matter  under 
a  general  clause.  On  tlie  question  of  tlie  jnslillability  of  grant- 
ing wholesale  ratpa  in  respect  of  quiinlitiea  larger  than  car-load 
lota,  the  American  decisions  have  been  contradictory.  The  lower 
courts  have  shown  a  tendency  to  accept  the  decision  in  Nichol- 
son's case,  but  in  the  I*«rty  Itate  case  the  Supreme  Court  estab- 
lished as  the  law  that  a  discrimination  in  res^iect  of  quantity, 
even  if  allowed  to  all  doing  the  same  amount  of  busiuess,  is  to 
be  considered  from  the  standpoint  of  pubtio  policy  and  the  effect 
of  such  ail  arrangement  upon  trade  competition.^   In  so  deciding 

>  TliCTM  U  no  recognition,  id  ilw  'warkiiig  of  t1t«  KnglUb  Cumin  Union,  of 
mults  wrived  nt  In  th«  rpKuliittvi!  iKilicy  af  Uie  United  SUitea. 

*  /.  C.  C.  T,  lifiUirMre  .{■  fJhhj  Rd.  Co.,  Hfi  t".  S.  2a'l,  Tbia  nphold*  the  jen- 
«ral  pontiloo  tAk^n  at  nn  fatUci-  Utne  b>'  Uie  lnt«rMAli><~:flmTnM«n  rommiffiioii  in 
PrwtriirwY  ^ml  Cf>.  v.  Prariitenee  A  Wonemrr  H.  Co..  1  I.  C.  C.  DeoUIons,  3«. 
Suv  »Iw>  JudsQO,  Tb«  L«w  ot  IntersUUa  CoiunMroc  and  iu  Fo<l«nl  It«gulati<iii, 
p.  KM. 
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there  has  been  unoepteil  as  a.  principle  what  is,  so  far,  only  a 
tendency  in  the  English  regulative  policy. 

The  illssiTnilarities  of  the  matters  dealt-  with  by  ihe  two  Com- 
missioris  wiU  be  Been  by  referring  to  Table  I.  The  items  coro- 
imtn  to  the  two  CoramissionH  are  legality  uf  rates,  unreasonable 
mt«s,  reasonable  facilities,  anil  undiiw  preference.'  In  all,  about 
one  half  of  the  applic^ationa  made  to  the  Kngltsh  Commission 
are  concerned  with  matters  of  a  kind  coming  before  the  Ameri- 
can Conimi»!<ion. 

The  Engliah  Commission  has  used  two  sets  of  rate  principles: 
competitiou  as  an  iinpoi-laut  factor  in  differential  rates,  export 
mt«s,  and  in  general  in  the  homo  side  of  undue  preference ;  cost 
of  service  in  regard  to  preferonUal  rates,  and  uiireasimable  rates. 
This  has  bi>cn  in  great  dfgree  altributable  to  the  l^istation. 
The  traders  have  desired  free  trade  in  exports,  not  in  imports. 
Admitting  that  there  has  been  a  certain  judicial  bias  in  favor 
of  the  cost-of-service  principle,  it  is  at  the  same  time  apparent 
that  legislation,  like  tliat  of  1894,  which  makes  a  past  rate  the 
prima  fanf  eriterinn  of  reason ableneas  rules  out  the  possibility 
of  considering  present  competition.  The  defects  of  the  legisla- 
tion of  1894  are  its  own.  The  Commission  has  made  the  legis- 
lation less  tinworkable  than  could  have  l>een  expected. 

A  considerable  part  of  the  desire  to  control  and  lower  actual 
rates  in  England  pertains  to  that  hysterical  belief  in  England's 
industrial  decadence  whicli  has  found  some  favor  in  recent  years. 
A  eoiisiderable  part  of  the  criticism  arises  from  the  endeavor  to 
prove,  on  the  basis  of  foreign  statLstics  not  properly  comparable 
with  English  statistics,  that  I^nglinh  rates  arc  unduly  high. 
Some  roarrangemcnts  in  the  ConnnisRion's  machinery  would, 
however,  cITect  improvemoiita.  An  arrangement  wliereby,  when 
a  question  of  principle  is  established  in  a  decision  of  the  Com* 
mission  as  distinct  from  a  mere  iinding  on  facts,  the  enforce* 
ment  should  be  placed  in  the  hands  of  the  Board  of  Trade 

• 

■  t  omil  sEdinga'  root  ((l6inurniK«)  chu-gM,  becnase  th*  eondilions  tinder 
which  tbeae  srhe  In  Kngliind  differ  enUrely  from  tboae  exlating  to  the  Uoiied 
States. 


EKGLISH  ItAlLWAY  COMAUSSION 


649 


Histead  of  leaving  it  as  a  question  o!  possible  dispute  to  bo 
fought  out  in  individual  cases,  would  effect  an  improvement. 
A  closer  articulation  of  the  conciliation  procedure  of  the  Board 
of  Trade  with  the  process  of  the  Com  mission,  wheieby  the  find- 
iugK  of  the  former  would  have  a  status  Wfore  the  latter,  would 
also  be  espedieut.  The  Cummission  is  becoming  more  aud  more 
a  teclinical  wMirt,  whose  decisions  aie  modified  hy  an  attempt  to 
obtain  settleineuta  rather  than  h^al  deci^iontt.  Notwithi^Laniling 
the  oritioiBra  directed  against  it,  it  is  diflicult  to  see  how,  con- 
sidering the  peculiar  geographical,  industrial,  and  railway  cnn- 
(Utions  it  has  faced,  the  CommiasiDU  could  have  accomplished 

more  than  it  has  done.  •  *  ,  . 

S.  J.  McLean 

Lei^nii  &TA!<ir<mn  J  ft.  Ukivbrsitt 
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XXVI 

RAILWAY  REGULATION  IN  FRAiJCEi 

npHE  railway  policy  of  France  is  based  on  the  view  thai 
-*-  railways  sliouJd  be  exploited,  not  by  the  State,  but  by 
strong  inilupeudeut  companies  under  strict  govenuueiil  control. 
Natiotiul  purchase  Una  agiwi  anrl  Hgaiii  been  considered,  but  has 
always  been  rejected.  When  hisl  it  was  proposed  in  the  Krenckj 
Parlinmcnt  that  the  State  should  buy  out  four  of  the  li 
railway  rompanics,  one  hundred  Chambers  of  Commerco  volec 
against,  mid  one  only  for,  the  proposal.  While  tho  companie^^ 
are  encouraged  to  cam  large  profit*!,'  thoy  are  never  allowed  to 
compete  with  one  another,  or  to  invade  one  anotlier's  territors', 
and  their  arrangements  for  sharing  traffic  or  earnings  constantly 
receive  ofliclal  sanction.  The  State  has  refrained  fiom  dictat- 
ing their  tariff-*,  smd  confined  itself  to  exercising  a  veto  over 
those  which  they  propose.  Under  the  Railway  Conventions  of 
1883,  :is  under  those  of  1859,  the  government  has  no  power 
either  to  fix  or  to  alter  rates.  The  proposal  of  a  rate  must 
emanate  from  one  of  the  companies,  but  before  taking  effect  it 
has  to  be  appiove<l  by  the  Miuiswr  of  Public  Works. 

The  official  machinery  by  which  this  control  over  rates  ts 
exercised  consists  of  three  parts:  a  salaried  corps  of  expertj 
officials  for  gathering   information;  a  largo  nonaalaricd  com-l 
mittee  made  up  of  high  officials,  members  of  the  tegishiture, 
and  representatives  of  the  business  commanity,  to  give  advice 


1  From  tbe  Quartertt/  Jounat  i^  Economic*,  Vol.  XX,  190R,  pp.  27ft-S 
Panher  details  nre  giveo  Iq  trftnftlations  from  CoIhoh'b  "  Abt^6  dc  Ia  LdRli^ 
latloa  das  Cbemius  do  Fer,  «tc.,"  in   Ilearlnpi  txifoTv   cho  S^^nate  (RlktBR) 
Committee  on  loiersune  Cammerce,  UK}').  Vol.  v.  Appendix,  pp.  S4^S07. 

■  M.  relletaTi.  in  his  report  of  H&y  12.  1880,  polined  out  ilist  Prencb  nthnvj 
abares  paid  from  10  Ut  24  per  cent  of  tlM>ir  origjiial  co«t ;  Kincv  tlwn  tlure  liav 
beeo  Bome  iaereues  In  dtvldondsv 
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^ 


!i3  on  that  information ;  and,  lastly,  the  Minister  who  acts 
I  that  advice. 

The  permanent  ofticials  who  invcatig-ate  and  report  on  all 
^ns  concerning  nites  miniber  fiS,  and  cost  the  State  400,- 
ics  a  year;  that  is,  10  francs  for  each  kilometer  o(  rail- 
way at  preseat  in  operation.'  Of  this  amount  258,500  francs 
represent  the  salariee  of  the  chief  experts,  32  in  numlier.*  At 
theii'  head,  receiving  2ii,20y  frincs  a  year,  in  tlie  DireuUir  of 
Conmieruial  Supervision  {JHrecteur  dn  Contrdle  Cvmmercial), 
who  »tudifs  the  t:irilfs  and  commercial   workings  of   all   the 

I  French  companies.  I'nder  his  orders  ore  the  (ienerni  Super- 
visors of  Commercial  Exploitation  (ContrSkurt  Qfin^anx  de 
V Krploitation  ComnT'ffiale),  each  of  whom  has  similar  duties  in 
resftfct  to  a  single  railway,  receives  11,400  francs  a  year,  and 
is  assisted  in  his  work  by  one  Principal  Inspector  and  several 
Special  fnspectors.  To  each  railway  is  assigned  one  Principal  In- 
I  specter  {Impectevr  Pnncipal)  of  Commercial  Kxploitalion,  receiv- 
ing 8000  francs  a  year,  and  from  three  to  five  Special  Inspectors 
(/»wju<' .•(«•«)■#  Pariicuiiers),  each  of  whom  receives  from  6500  to 
650O  francs  a  year.  These  inspectors  arc  all  under  the  orders 
■of  the  General  Supervisor  in  charge  of  that  ])articular  railway. 
There  is  at  the  Miiiistr}'  of  I'uhlie  Works  a  bureau  of  Rail- 
way Direction,  one  of  the  divisions  of  which  investigates  tarilTs 
and  charges,  and  the  head  of  wlilch  is  known  us  the  [)irector  of 
Railways  (IHredeur  dfn  Chemhu  de  Fer),  This  high  odicial 
1  acta  as  counselor  to  the  Miiiister  on  all  points  connected  with 
L       railway  administration. 

^ft  But  the  Minister's  chief  adviser  js  the  Consultative  Com- 
^vinince  of  Railways  (Cvmit^  Contnltatif  dt$  Chemin*  de  Fer) 
^■over  which  he  piesides,  and  which  examines  ijuestions  of  rates 
^Hbs  well  as  all  others  affecting  tlie  relations  between  the  railway 
^"companies  jind  the  State.  The  orgiuiization  of  this  Committee 
has  been  several  tim>c8  changed.    lu  its  present  form,  which 


^ 


'  The  40,000  kllfinwiern  "of  gcncrnt  liil««-*t "  are  alone  to  be  tfoiinted.  8tno»^ 
tariff)*  of  local  liiicB  are,  as  a  rule,  paaBod  upon  by  ihe  prafecls  of  ihv  Mve 
dvpartotvnte. 

•  M.  Sibllle'a  R«i»Ttun Builgi-t  itf  190G(CA.  tie* Ztipwtii, No.  1»)3),  pp.  148, 188. 
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tliiUiK  Eroin  1898,  it  has  100  unpaid  members,  10  ex  o^cio  anil 
90  appointed  for  two  yc^irs  by  tlie  I'resideiit  of  the  Kcpuhlic. 
The  pi'i-setit  inonibnrsliip  consists  of  36  goverament  officials 
(6  ex  officio).  34  members  »f  the  legislaturo  (4  -ex  o^cw),  and 
30  men  holding  no  politicnl  oflice.  A  combination  is  tbus  se- 
cured of  administrative,  legisbitive,  and  general  opinion. 

Among  the  officials  arc  tho  Director  (ieneml  of  Customs^  & 
brigadier  general  on  tlie  general  staff,  the  Directors  of  Forests, 
of  Agriculture,of  Commerce,  and  of  T.abor,  the  Director  of  Roada, 
Navigation  and  Mines,  the  Director  of  Commercial  Supervision, 
llw  Director  of  Uailways,  and  iivo  other  members  of  the  Coun- 
cil of  State.  Among  these  last  is  M.  Picard,  well  known  as  the 
author  of  the  two  principal  works  on  French  railways,  who,  aa 
vice  chairman,  presides  over  the  Committee  in  the  absence  u(  the 
Minist^-r;  while  M.  Colson,  another  member,  is  almost  equally 
well  known  (or  his  book.  Transports  et  Tnrifs,  and  for  the 
ai-ticles  on  Transportation  which  he  contributes  to  the  Revtu 
Politique  ft  ParUntentaiTe.  Both  those  officials  have  heretofore 
tilled  the  post  of  Director  of  Railways. 

Among  the  Deputies  MM.  Baudin,  Barthon,  Bourrat,  and 
Sibille,  and  among  the  Senators  M.  Waddiugton,  are  specially 
convcraanl  with  milway  pi-oblenis,  the  llrst  two  living  ex-^[iu- 
isters  of  Public  Works,  and  the  three  others  having  written 
elaborate  reports  on  various  railway  questions. 

In  the  general  group  we  tind  twelve  presidents  or  members 
of  Chambers  of  Commerce  {Paris,  Lille.  Huvre,  Kyous,  Bordeaux, 
and  Marseilles  being  among  the  cities  represented),  six  presi- 
dents or  members  of  national  Agricultural  Societies,  two  work- 
ingmen,  the  Governor  of  the  Bank  of  France,  seven  business 
men  or  civil  engineers,  two  of  whom  represent  internal  naviga^ 
don,  one  judge,  and  one  representative  of  the  Int«mntional 
Railway  Congress.  This  last  member,  M.  Griolet,  is  also  Wee 
chairman  of  the  Railway  du  Nord,  and  is  the  only  railway 
official  belonging  to  the  Consultative  Committee.^ 

t  For  ftmbei  psrUculan,  see  .T.  de  U  Rueltf^.  CoatrOla  de«  Owmlni  de  Fer 
(Parit,  IMS),  [I.  21H,  and  [or  the  natnetf  ol  prewnt  nDuiIwni,  Mf«  Aiuiuairv  du 
Mill,  dug Travaux  Publico,  )Wi&,  |>.  34. 
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Genera]  meetings  of  the  Committee  are  acUlom  held,  most  of 
ils  biisiiicas  being  transticted  by  its  ■■  permanent  section,"  a  sub- 
)inniitteB  of  40  meinbere  (4  eru^teio,  3fi  iunnially  chosen  by  the 
[inisler),  which  meets  at  least  unce  a  we^k.  This  "section" 
comprises  twelve  Senators  and  Deputies,  six  representatives  of 
commerce,  industry,  and  agriculture,  three  civil  engineei-s,  two 
woi'kingmcn,  and  the  member  of  the  Railway  Congress,  besides 
sixteen  of  the  government  officials.  Matters  of  importance  may 
be  referred  to  the  whole  Consultative  Committee  by  tlie  Minister, 
or  by  the  Vice  President  either  on  his  own  initiative  or  upon  the 
ru<iue»t  of  Dve  memberb  of  the  "section." 

When  H  company  wishes  to  introduce  a  new  rate  or  to  change 
an  old  one,  the  regular  procedure  is  the  following.  The  text 
of  the  proposed  rate  must  be  posted  up  or  otherwise  advertised 
in  the  company's  stations,  and  sent  to  tlie  Minister  of  I'ublic 
Works,  to  the  IMrector  of  Commercial  Supervision,  to  the  Pre- 
fects of  departments,  and  to  tin;  Chamljcrs  of  Commerce  of  dis- 
tricts affected  by  the  rate.  The  ChamlKji-s  of  Commerce  and 
the  Prefects  are  expected  to  forward  to  the  Minister  in  writing 
any  protests  or  comments  wliich  they  may  wish  to  make. 

The  proposal  ia  then  carefully  examined  by  tlie  General 
Supervisor  of  Commercial  Kxploitation  in  chaise  of  Lbe  tail- 
way  proposing  the  rate,  whose  duty  it  ia  to  report  thereon.  In 
this  task  he  is  assisted  by  the  Principal  Inspector  and  the  sev- 
eral Special  Inspectors  of  the  railway  in  question.  Those  officials 
arc  instructed  personally  to  inform  themselves  as  to  the  needs 
of  trade  and  the  views  and  wishes  of  business  men.  Having 
done  so,  they  prepare  a  written  report,  which  nmst  embody  "a 
thorough  discussion  of  the  prices  proposed,  and  a  comparison 
between  them  and  other  tariffs  in  force  on  the  French  railways 
at  the  various  shipping  points  with  which  this  traffic  competes." ' 
The  i-eport  is  submitted  to  the  Director  of  Commercial  Super^ 
vision,  who  transmits  it  with  or  without  revision  to  the  Minister 
of  Public  Works.  As  soon  as  these  documents  reach  the  Min- 
ister he  lays  them  before  the  Consultative  Committee.  If  this 
Committee  makes  a  favorable  report,  the  Minister  approves  tlie 

I  Minlfiterial  Circular  of  July  10,  ISSO. 
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rate,  antl  it  usually  goes  into  effect  within  fifteen  days 
tbat  dato.    Thus  on  March  2U,  1D04,  a  proposed  addition  to 
one  of  tlie  special  tariffs  of  the  Railway  de  TChiost  was  duty 
advertised.    It  was  ofBcially  approved  on  the   lltli^  and  took, 
effect  on  the  26th  of  April,  1904.'    No  rate  can  become  opet 
live  until  one  mouth  after  having  been  advertised.    In  order' 
to  keep  the  public  fully  informed,  the  text  of  the  proposal  luid 
that  of  the  miitibterial  approval  are  published  in  the  Journal 

The  ministerial  sanction  given  to  any  rate  may  be  withdrawn 
at  any  time,  and,  in  accepting  a  rate  proposed,  the  Minister  may 
Attach  tn  his  upproval  certain  conditions  to  which  the  company 
must  assent  Wforc  the  rate  ran  take  effect.  A  passenger  rate 
cannot  be  increased  till  it  has  been  in  force  three  months,  nor  a 
freight  rate  till  it  has  been  in  force  one  year. 

Tlie  interval  between  the  proposal  and  the  approval  of  a  rate,^ 
which  is  normally  one  month,  is  sometimes  a  great  deal  longer. 
Should  it,  however,  be  necessary  to  put  a  mte  into  immediate 
effect,  the  Minister  often  grants  a  provisional  "homologation," 
whereby  the  rate  becomes  at  once  available  pending  its  formal 
consideration  and  approval. 

The  Freiicb  tariffs  tbat  have  been  thus  approved  are  pub-^ 
Utthed  in  the  two  large  fulio  volumes  of  tlie  I{ec\ttil  Chair^  ■ 
revised  edition  of  wbicb  is  issued  quarterly.  The  edition  heal- 
ing date  .Inly,  1D05,  but  not  actually  issued  till  last  September,] 
has  1712  pages  in  the  volume  containing  the  tariffs  for  slo^ 
freight,  and  980  pages  in  that  containing  the  rates  for  hit 
freight  and  passengers.  These  manuals  would  be  less  bulky  if" 
they  embodied  only  the  tariffs  of  the  liUge  companies,  but  they 
also  include  the  rates  of  all  the  light  railways,  aarrow-gauge 
lines,  and  traniwa}'S  tliruughout  France.  In  the  intorvaLi  be- 
tween the  editions  of  this  work  newly  approved  rates  are  pub- 
lished in  a  special  weekly  bulletin,  as  well  as  in  the  Journal 
OJlcirl.  Thmi  the  anthori/ed  railway  tariffs  are  at  all  times 
reftdily  accesHible  to  the  French  public. 

Since  the  French  regard  railway  tarification  from  a  commer- 
cial standpoint^  their  tariffs,  like  those  of  England  and  the 

>  Jmvraal  Offlfid.  April  3  and  35,  1D04. 
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United  States,  are  boHocI  on  the  scKailled  "  valuB "  sj-stem, 
which  consistA  in  chnrgtiig  nuith  rntCH  att  tlie  IrafHc  will  bear. 
Their  syBlem  of  classitlcJition  woiiU]  take  too  long  to  explain. 
Suffice  it  to  Kay  that,  in  i^umplianoe  with  the  demands  made  hy 
the  government  in  1879,  the  classification  and  deacriptinn  of 
freight  was  made  uniform  on  all  tlie  French  railways  by  their 
reformed  tariffs  approved  Ijctwecn  August,  1884,  and  Decem- 
ber, 1890.  At  the  same  time  the  nunil>er  of  reduced  tariffs  and 
Bpecial  rates  was  much  cut  down,  and  the  Jtceueil  Chaix  con- 
siderably siuiplified.  Since  those  refcnuH,  however,  the  largo 
family  of  Kpeeial  rates  has  cotitinueU  to  multiply,  under  the 
preasDre  of  commercial  neeiltt,  though  the  Consultative  Com- 
mittee is  on  principle  opposed  to  them,  and  seeks,  whenever 
possible,  to  procure  in  tlu^ir  stead  reduced  kilonictric  Hcales  of 
rates  drawn  upon  the  Belgian  differential  p]nn,  and  applicable 

fin  any  direction  and_  on  any  line  of  the  given  railway. 
In  sanctioning  a  special  rate,  the  Conmiittee  almost  always 
insists,  as  a  condition  of  approval,  that  intennediate  stations 
flhall  also  be  entitled  to  it,  and  that  a  speeiid  rate,  say  from 
Toulouse  to  Orleans,  shall  be  enjoyed  as  far  as  Orleans  by 
goods  shipped  from  Toulouse  to  points  beyond  Orleans. 
The  Minister  of  Public  "Works  having  no  power  to  fix  rales, 
the  principiil  function  of  the  CoiiRultative  Committee  is  to  check 
unjnitt.,  discriminating,  or  caprit^ious  lariiication,  and  thus  by 
d^^es  to  pitiduce  throughout  Krance  an  equitable  system  of 
rates.  It  often  suggesta  to  tlic  coniiinnies  what  changes  it  deems 
desirable,  and,  tliongh  it  can  only  Auggeat,  yet  the  possession  of 

I  its  veto  often  enables  it-,  when  granting  one  of  the  companies* 
requests,  to  gain  its  own  point  as  a  quid  pro  quo.  This  influence 
is  all  the  stronger  because  the  autJiority  vested  in  the  Minister, 
and  through  him  in  tiie  Consultative  Committee,  covers  not 
only  the  commercial  (i.e..  rate-making),  but  also  the  teclmical 
and  financial '  sides  of  railway  administration.' 

m        >  E.g.  DO  rallwxy  (-omtiftny  raw  iuue  bonds  without  the  aneat  of  the  COd- 
Miltativc  Co[ninitl«e  and  of  ibe  MiDistcr. 

*  It  is  ci«nrly  tn  the  coinpuilcV  Intrrnt  not  tn  offend  an  authnhtj'  on  which 
Ihay  arc  En  iw  many  waya  depondrnt.  A  diflcreat  eystom  of  xlmlnlitnuton. 
interterinR  only  la  cosnuerclal  mikucrs.  nould  be  (ai  Irom  haviug  tbo  mow 
inUwncc  (Cotiou,  Ttuispocta  etTarifa,  18ft),  p-  S&O). 
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The  Committee  always  declines  to  indnrae  tuiy  special  rate 
savoring  of  undue  preference  or  disciimination;  fur  instance, 
a  rate  in  favor  of  goods  produced  hy  a  paiticular  factory  or  of 
nmteriab  ordered  by  a  particular  contractor.  It  also  rctjtHSbi  any 
rale  t^alciilutcd  to  draw  away  ti-ailiu  fmiu  any  other  French  rail- 
vay  or  lo  rutii  the  busincHs  of  coasting  stennici-H  or  canal  boats. 
Ttius  in  April,  189^1,  a  special  rate  of  15  francs  on  mineral 
waters  shipped  to  Paris  was  requested  by  the  1*.-L.-M.  Com- 
pany. This  rate  was  approved  in  April,  1900,  but>  the  canal 
men  of  Rnaunc  having  pointed  out  that  it  was  ruining  thetti, 
tlic  approval  was  witlidmwn  on  August  *24.  1901. 

The  Couimittee  endeavors  to  adjust  the  tariffs  enjoyed  by 
competing  industrial  centers  in  such  a  way  as  to  soeuro  to  each 
the  natural  ndvantuges  of  its  location.  If,  however,  a  particular 
place  or  industry  bas  long  had  the  benefit  of  certain  special 
rates,  and  has  thus  ac<]uirod  a  quasi-vested  right  to  tlif-ni,  the 
Cordmittce  will  not  allow  tbetn  to  be  abolished  without  stipu- 
lating that  they  slmll  be  reestablifibed,  'Mf  within  a  year  their 
disappearance  gives  rise  to  well-founded  complaints." 

A  good  illustration  of  the  manner  in  which  the  Committee 
may  obtain  concessions  from  the  companies  is  furnished  by  the 
negotiations  leading  up  to  the  approval  on  October  2".  1900,  of 
the  new  tariff  of  Accessory  Charges  {Frait  Aceex»Qriet).  The 
companies  bad  for  twenty-five  yeans  been  urging  that  the  regis- 
tration fee  for  luggage  should  be  raised  to  IS  centimes,  while 
the  Committee  stdl  insisted  on  maintaining  it  at  10  centimes. 
The  Conimiltce  also  wished  that  the  companies  should  guaran- 
tee to  the  consignor  of  freight  using  the  lines  of  several  com- 
panies the  route  <iffering  the  cheapest  combination  of  rates,  even 
when  not  demanded  by  him,  as  they  had  Iwen  doing  since  1883 
for  the  consignor 'of  freight  using  the  lines  of  a  single  company. 
Tbe  comi>anios,  on  the  other  hand,  had  been  anxious  to  suppreim 
certain  special  rates  affecting  about  1850  kinds  of  freight.  The 
matter  was  settled  hy  a  compromise^  in  which  the  companies 
waived  their  claim  for  the  15-centime  registration  fee.  and  con- 
sented to  guarantee  the  cheapest  route  In  the  manner  nieO' 
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tioned,  while  the  Committee  advised  the  Minister  to  sanction 
the  suppression  of  the  special  rates  on  the  ground  that  they 
were  practically  obsolete.^ 

In  Algeria  and  in  the  Regency  of  Tunis  the  service  of  com- 
mercial supervision  has  been  organized  in  a  manner  practically 
identical  with  that  above  described,  and  proposals  of  rates  are 
referred  either  to  the  Minister  of  Public  Works  in  Paris  or  to 
the  Resident-General  in  Tunis.  This  latter  personage  is  assisted 
by  a  consultative  committee  of  eight  or  ten  members  most  of 
whom  are  officials  connected  with  the  administration  of  the 
Regency.  „ 

'^        ^  W.    H.    BUCKLBB 

Johns  Hopkins  UNn-EiwiTY 

1  Arrets  da  27  October,  1900,  Impr.  Nat.,  1002. 
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THK  Prussinn  nuUvay  adnitnistratinn  was  reorganized  on 
April  1,  1895.^  Previous  to  Ihat  time  there  had  existed 
two  distinct  ufTicial  bodies,  or  *>  resorts,"  inuuedately  below  the 
miuistvr  of  public  works.  The  latter  was  then,  and  is  now,  the 
executive  head  of  the  railway  administration,  and  Ihc  two  bodies 
HubordIuate<l  to  him.  were  known  as  Eiseubahitdirektiouen  nud 
Eisenbiihnbetriebsaniter,  rt-speotively,  the  one  having  direct 
charge  of  the  operation  of  the  railways  and  the  other  perforuiing 
purely  adniinistnitive  functions.  Of  the  Dircktionen  tht^ru  were 
11,  and  of  the  Hotricltsiimter  75.  The  functions  of  both  of  these 
have  now  been  cons()lidatt^>d  in  ibc  roy;iI  8late  railway  directories, 
of  which  20  have  been  created,''  with  tbeir  seats  at  Altontu  Ber- 
lin, Breslau,  Bromberg,  Cassel,  Cologne,  Dauzig,  Elberfeld, 
Erfurt,  Essen,  Frankfurt  a.  M.,  Halle  a.  S.,  Hannover,  Katto- 
witz,  Ivonigsljerg,  Magdeburg,  Miinstrcr,  Posen,  St.  Johann- 
Saarbriicken,  and  Stettin.  Each  directory  is  composed  of  a 
president,  appointed  by  the  King,  and  the  requittite  number  of 
associates,  two  of  whom,  an  Obcr-Regie  rungs  rath  and  an  Ober- 
Bauratfa,  may  act  as  substitutes  of  the  president  under  tJie 
direction  of  the  minister.  Each  director^'  hits  complete  adraiu' 
istrativB  control  over  all  tlie  railwnys  ^vithin  it^  limits,  although 
the  subordinate  civil  administrative  organs  of  the  State,  such 
as  the  Oberprilsident,  liegieningspiiteident,  and  I.andntth.  have 
£tain  powere  in  the  granting  of  conoeasions,  police  regulations, 

fMm  Annala  vf  Xhe  vlmcriron  vtrodemv  ^  Potttlotl  Scleiuv,  1M>7,  Vol.  T. 
W-42], 

VUr  s  f«w  minor  irbvig«a  bare  b«en  Introduced  hIdcg. 
Unu  Una  was  wnu«n  (1897)  th«  HMwiui  rxilvLayB  hant  bwu  M>ooist«A 
the  Pnuulttn  and  the  number  of  direcloriec  iticreaaed  to  21. 
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eic.  The  directory  fli^oiflps  all  coses  nriBinj^  out  of  the  action  of 
sptxial  and  of  subordinate  branches  of  the  ndniinistraUon  ;  and, 
repi-esenting  the  eentral  administration,  it  may  acquire  rights 
and  assume  responsibilities  in  its  Ixslialf.  Tlio  dii-et^toriea  may 
be  characteiTzed  as  general  administrative  organs,  one  of  whose 
great  functions  ia  the  proper  coordination  of  all  the  parts  of  the 
railvvay  system. 

Below  and  subordinated  to  them  arc  special  administrative 
organs,  upon  whom  falls  the  duty  of  local  adaptation  and  super* 
vision.  TJiere  are  6  classes  of  these  local  offices,  and  their  names 
indicAte  in  n  general  way  their  functions  :  o[)erating,  machine, 
traflie,  shop,  telegraph,  aii<I  building  ofliees  or  Inspektionen,  as 
they  aj^  called.  Shortly  before  the  new  system  went  into  opera- 
tion the  minister  of  public  works  Issued  special  business  direc- 
tions for  each  class  of  oilices.  The  contents  of  each  of  these 
ministerial  orders  may  be  grouped  under  3  head."! :  (1)  the  posi- 
tion of  the  office  in  the  milway  Bcrvice;  (2)  its  jurisidiction  in 
matters  of  business;  (3)  genera]  provisions.  To  give  a  detailed 
analysis  of  the  functions  of  the  local  oft^ces  is  out  of  the  ques* 
tion  here.  It  should  be  added,  however,  that  all  phases  of  the 
service,  whether  from  the  j>oint  of  view  of  the  railways  or  of 
the  public,  are  carefully  provided  for.  Thus  one  of  the  fore- 
most duties — "die  vornehmste  Aufgabe''  —  of  the  local  traffic 
office  is  to  maintiiin  a  "living  union"  between  the  railway  admin- 
iatration  and  the  public.  For  this  purfjoso  the  chief  of  the 
office  is  in  duty  lH>uiid,  by  means  of  numerous  personal  interviews 
and  observations,  to  inform  himself  cnncoruing  the  needs  of  the 
seirice  in  his  district,  to  investigate  and  to  remedy  complainta 
and  evils  without  delay,  and  to  take  such  measures  as  will  se- 
cure the  most  efficient  Bcr\'ice.  It  is  also  one  of  bis  duties  to 
inform  tlie  public  concerning  the  organization  and  administra- 
tion of  the  railways,  so  as  to  avoid  idle  complaints.  This  single 
provision  in  the  rides  governing  one  of  the  local  offices  illus- 
trates the  spirit  of  them  all. 

Private  railways,  which  before  April  1, 18D5.  had  Ijeen  super- 
vised by  a  special  railway  coiiuuission,  are  now  subject  to  the 
jnrisdtotion  of  the  president  of  a  directory  and  bis  alternates. 
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TI1I5  vms  another  step  toward  greater  unity  in  t-be  ^rstein. 
directories  upon  whom  th«  supervision  of  the  private 
devolves  kre  those  at  Altona,  Berlin,  Brealau.  CoEeel,  Col 
ElborfeUI,  Krfurt,  Kssen,  Frankfurt  a.  M..  Halle,  ilanooTei 
Konigsberg,  Magdeburg,  Miitistcr,  St  .Tohaiin-Saftrhrucken, 
Stettin.  As  there  are  20  ilirectoriea.  and  only  16  supervise  prii 
niilroads.  it  id  evident  that  jurisdictions  for  private  roads  are 
identicid  with  those  of  directories.  Nordoes  each  directmr  Iwi 
sa  equal  number  of  milcB  of  private  or  State  roads  within  its  jaris. 
diction.  This  depends  largely  upon  the  geographical  distriUitic 
of  the  tntlways  ind  ufion  tlie  inleosity  of  tlie  traffic.  Thus,  the' 
Berlin  directory  supervises  587  kilometers  of  State  Taads,  wtiQe 
Hslle  has  11,884  kilometen;.  The  other  directories  lie  beti 
these  two  extremes.  It  may  he  added  that  on  April  1, 1895,  tfai 
private  roads  represented  together  only  2*200  kilometera  (i 
including  Anschlusshahncn,  and  71  Idlonietera  rented  to  private 
parties)  against  27,OtiO  kiloroetcTs'  of  State  roads,  of  which 
10.479  kilometers  eontaint-il  two  or  more  tracks. 

All  PriL-wsian  railways,  then,  whether  State  or  private, 
subject  to  the  jurisdiction  of  a  carefally  graded  administzatii 
8}'stem — local,  intermediate,  and  central  —  each  part  of  whwki^ 
is  connected  with  every  other  part  in  such  a  manner  that,  with- 
out interfering  with  the  abUity  to  act  promptly  in  cases  of  emer'^ 
geocy,  every  act  not  only  finds  its  respoBsible  agent,  but 
central  organ  can  also  make  its  influence  felt  in  the  remot 
branch  of  the  system  and  at  the  same  time  not  transcend  it 
responsihility  to  the  public. 

Advieory  eomncih  ami  othrr  hoMfs.    Whether  we  ragard  tl 
interasbs  of  the  railways  and  of  the  public  as  identical  or 
thers  are  certainly  times  when  liarmnnv  between  the  two  d< 
not  exist.    This  mar  be  due  to  the  failure  of  each  to  undetst 
the  other,  or  tn  some  wrongful  act  which  one  of  them  may  faai 
committed.    Whatever  the  cause,  if  such  circomstaztces  do 
any  itrgan  which  can  promptly-  and  prudently  remove  the  fzictioo 
performs  an  ulmirable  service  in  the  interests  of  public  trafficj 
Such  an  agent  is  found  in  Prussia  in  the  advisory  councils 
1  bemsMd  to  37,181  kilomeUis  bjr  Uw  cLo«  of  !«». 
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otTier  bodies  which  coiipcrata  with  the  legally  responsible  parts 
of  tlio  railway  administration.  These  counciU  are  created  by 
law,  and  are  required  to  meet  regularly  for  the  purpose  of 
cooperating  with  the  State  admiiiiiitnitiou  upon  all  the  more 
important  matters  pertaiitijig  to  lUe  niilway  trallic,  especially 
time-tables  aud  i-ate  »c.*heUult». 

The  firBt  German  advisury  coum-il  was  organized  in  the  federal 
domain  of  Alsace-Lorraine.  Throujjh  an  impulse  given  by  the 
chamber  of  commcree  of  the  city  of  MiUhausen  a  conference 
between  the  reprt'scntatives  of  ihe  chambers  of  commerce  of 
Alsace T'Orrai no  and  the  general  imperial  railway  directory  at 
Strassburg  was  held  at  Miilhausen  on  October  21, 1874.  Organ- 
ization, composition,  and  functions  of  the  council  were  Hgreed 
upon  during  the  firet  session.  Originally  ittt  membership  was 
COufineU  to  the  chambers  of  commerce  of  Alsace-Lorraine,  but 
later  repn^sentatives  of  tlie  variuus  agiicultunil  and  industrial 
bodies  were  also  admitted.  All  matters  falling  witJiin  the  domain 
of  at  least  2  chambers  of  commerce  could  be  brought  before  the 
council. 

The  proceedings  of  this  conference  made  such  a  favorable  im- 
preesion  upon  the  federal  railway  commissioner  that  he  attem]>tcd, 
although  without  immediate  success,  to  induce  the  other  Ger- 
man railways,  both  State  and  private,  to  assist  in  this  movement 
towai'd  a  closer  union  and  a  l)ett4;r  understanding  Iwtwccn  the 
commercial  and  railway  interests  by  instituting  similar  cnimcils. 
The  circular  letter  of  the  commissioner,  addressed  to  the  rail- 
ways on  January  11,  1875,  is  one  of  the  most  significant  steps 
ill  the  development  of  the  couiicib. 

"This  arrantrement."  says  the  letter,  "primarily  strives  to 
establish  an  intimate  connection  between  the  places  intrusted 
with  the  administration  of  the  railways  and  the  trading  classes. 
It  will  keep  the  representatives  of  the  railways  better  informed 
as  to  rhe  changing  needs  of  trade  and  industry  and  mainhiin  a 
continued  tmderstanding  between  them ;  and,  on  the  other  hand, 
it  will  impart  to  commerce,  etc.,  a  greater  insight  into  the  jk-cuI- 
iarities  of  the  railway  business  and  the  legitimate  demands  of 
the  administration,  and  consequently,  by  means  of  earnest  and 


I  aetioa,  it  will  renet  btmflcially  apuu  both  sides  througE 

This  ataaMnent  wusuls  the  luynotv  of  the  whole  movemeni 
Per  ft  tLBB  Cba  ailwajs  wan  nut  wry  readr  to  respond,  anil  tin 
mmroaaot  aHla  littia  pwgreau  ucdl  the  policy  of  ilic  State  bo 
yiiiihwrii  prinua  niiwnya  was  aboat  to  be  inauf^untted.  The 
PtooMAa  Ti— ^*^  awde  tta  Approval  of  the  first  hill  for  iha 
iiiliiiiMHiBriiin  oi  nilwap  dependent  upon  certain  wirthschafft 
ttehe  Ganatien  (ecoaooiic  guarantees)  which  it  demanded  ol 
Ihft  GomoMent.  A  resolution  to  this  effect  was  adopted  hy 
th*  Tf^w*^^»g  in  1379.  The  niimstry  of  trade  and  indiutry  had 
almdj  taken  atitive  stepa  daring  the  previous  ^-ear.  In  1830  a 
biU  amfaodji^  the  motiTa  of  the  resolutiou  of  the  Landtag  was 
mtradnccd,  and  after  bann^  undergone  various  changes  an 
Bodifloafeiaiift  vts  approveil  and  published  as  the  law  of  J  une 
1882. 

Pmaau  was  thus  the  first,  and.  up  to  the  preeeat  time  is  the 
onlj«*  country  in  which  advisory  bodies  of  this  nature  were  placed 
upon  a  legal  basis.  The  law  is  entitled  <iesetz,  Ijetreffeiul  die 
Einsetzung  von  BezirkseLsenbalmriUhc  und  cines  I<andcscisen< 
bahnraths  filr  die  Staatsbahnverwuttung.  As  the  name  indi- 
eates,  it  creates  a  class  of  advisory  tioards  or  councils  known  as 
Bezirkseiseiibahnriitbe  (circuit  councils),  and  cue  national  coun- 
cil, called  Landeseisenbohnmth.  The  national  council  is  the  advi- 
Mor}*  bonrd  of  the  centinl  administration,  and  the  circuit  councils 
of  the  railway  dlrectfjries.  Since  the  reorganizalion  of  the  rail' 
way  administration.  April  1.  1895.  8  circuit  councils  have  been 
in  existence,  with  their  seata  in  Bromberg,  Berlin.  Mogdebuig, 
Hannover.  Frankfurt  a.  M.,  Cologne,  Krfurt,  and  BresUu.  It 
will  l>e  remoniberod  that  there  nro  20  direetnrica,  so  that  a  cir- 
ctiit  council  serves  »s  an  advisory-  lK»ird  for  more  than  one 
directory.  The  national  council  is  composed  of  40  members, 
holding  ofti«e  for  3  years.  Of  these,  10  ore  appointed  and 
30  are  electwl  by  the  circuit  councils  from  residents  of  the  prori 
inuu  or  city,  representing  agriculture,  forestry,  manufacture.  an4 

>  .lapan  and  Swltaeriaad  have  Bioce  Uteii  MUbUalted  atmiUr  couaeUa  oo  a 
liCalbuk. 
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le,  Recording  to  a  Brheme  of  repreitentatioii  piiblisliod  in  a 
royal  decree.  Of  the  iippointed  membera,  8  are  HHined  by  die 
miimter  of  agriculture,  domainst  and  foresta ;  3  by  the  minister 
of  trade  and  induatry  ;  2  by  the  minister  of  finance ;  and  2  by 
the  minister  of  public  works.  An  equal  number  of  alternates  ia 
appointed  at  the  same  time.  Direct  buTcaucratic  influence  is 
guardeLl  against  by  the  exclusion  from  appointment  of  all  imme- 
diate State  officials.  The  elective  members  are  distributed  among 
provinces,  departments,  and  cities,  by  the  royal  order  to  whicli 
reference  has  just  been  made,  and  lioth  nieinbers  and  alternales 
are  electu)  by  tlie  circuit  councils.  The  presiding  oflicer  and 
his  alternate  or  substitute  are  appointed  b)'  the  King.  In  addi- 
tion, the  minister  of  public  works  is  empowered  to  call  in  exjwrt 
testimony,  whenever  he  may  think  it  necessary.  Such  apecial- 
ists,  as  well  as  regular  members,  receive  for  their  services  15 
marks  (about  $3.60)  per  day  and  mileage. 

The  national  council  meets  at  least  twice  annually,  and  delib- 
erates on  such  matters  as  the  proposed  budget,  normal  freight 
and  passenger  r^tes,  classification  of  freight,  8pe<.-ial  and  dif- 
ferential rates,  proposed  changes  in  regulations  governing  the 
operation  of  railways,  and  allied  questions.  It  is  required  by 
law  to  submit  its  opinion  on  any  question  brouglit  before  it  by 
the  minister  of  public  works;  or,  on  the  oUiej'  hand,  it  may 
recommend  to  the  minister  anything  whieh  it  consitlers  condu- 
oive  to  the  utility  and  effectiveneM)  of  the  railway  service.  Its 
proceedings  are  submitted  regularly  to  the  Landtag,  where  they 
are  considered  in  connection  with  the  budget,  thus  establi-shing 
"an  organic  connection"  between  the  national  council  and  the 
parliament.  In  this  way  the  proceedings  are  made  accessible  to 
every  one,  and  an  opportunity  is  given  to  approve  or  disapprove 
what  the  council  does,  through  parliamentary  representatives. 
The  system  is  one  of  reciprocal  questioning  and  answering  on 
part  of  the  minister  of  public  works,  tiie  natitmal  council,  and 
the  parliament. 

The  ciixuit  councils  are  equally  important  luid  interesting. 
Since  .lanuar)'  I,  189r»,  9  of  these  have  txien  in  existence. 
Their  memlx;rship,  which  varies  considerably  with  tlie  difTcrent 
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councils,  was  fised  by  the  minister  of  public  works  in 
lier,  1894.  Any  sulisequent  niodiHcations  wliich  may  have  beci 
made  have  no  bearing  on  what  we  are  coiiRidering  here.  At 
that  time  the  council  at  Magdeburg  had  only  '24,  while  that  at 
Culogue  had  75  menibers.  The  natm-e  of  their  composition  can 
best  be  illustrated  by  presentiug  an  analysis  oE  the  member- 
shij]  of  (.Jiie  Kucli  ccmiK'U.  The  council  of  Haiiuover,  comprising  j 
the  railway  dii'tct'<n*ii;8  uf  ifanuovcr  and  MiiiiKter-WcstphaleUt 
eeeras  to  be  a  fair  t^'pe.  In  thuL  council  we  find  1  representative 
from  each  o£  the  chaml)era  of  commerce  of  Bielefeld,  Geeste 
miindc,  Hannover,  Harburg,  Hildesheim,  Lilnehurg,  Minden,^ 
Miinster,  Osnahriick,  Ostfriesland  and  Papenburg,  Verden  and 
Wesel ;  1  representative  from  each  of  the  following  corporationa 
or  societies  :  Society  of  German  Foundries  in  llielcfeld,  German 
Iron  and  Steel  Industrials  in  Ruhrort,  Craftsmen's  Union  of  the 
Province  of  Hannover,  Branch  Union  of  German  Millers  in 
Hannover,  Union  of  German  Linen  IndustriaUsts  in  Bielefeld. 
Society  for  Beet  Sugar  Industry  in  Berlin,  Society  for  the  Pro 
motion  of  Common  Industrial  Interests  in  the  Rhine  Couutiy 
and  Westphalcn*  in  Diisseldorff  and  the  Society  of  German  Dis- 
tillent  in  Berlin;  4  representatives  from  the  Koyul  Agricultural 
Society  in  Celle ;  8  from  the  Provincial  Agricultural  Society  for 
Weatphalen,  in  Miinster  ;  1  from  the  (Jcrman  Dairy  Society  in 
Schladcn  and  Hnmbui-g,  the  Society  of  ForcBtci-s  of  the  Uartz, 
the  Noi-th  German  Foresters  in  Hannover,  the  Union  of  Forest 
Owners  of  Middle  Germany  in  BiiTistein,  and  from  the  Society 
for  the  promotion  of  Moor  Culture  in  the  German  Empire ;  and* 
lastly,  1  from  the  Society  of  German  Sea  Fisbent  in  Berlin.  This 
one  illustration  is  probably  suflicient  to  show  the  thomugbly 
representative  character  of  the  circuit  councils.  If  a  circuit  com- 
prises railways  covering  territory  of  other  (serman  StEtas,  the 
ohambera  of  commerce,  industrial,  and  agrtcultui'al  societies  of 
such  territoi-y  may  also  Ite  representtnl  in  the  council.  The  min- 
ister of  public  works  has  [Kiwer  to  admit  other  memlwrs.  and 
fre(|uently  does  so  when  the  nature  of  the  questions  upon  which 
tiie  council  deliberates  makes  it  desirnble.  Thus,  at  a  meeting  in 
which  the  rates  on  coal  and  coke  —  to  be  noted  hereafter  —  from 
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the  Hbeiiishmiiiing<It8trict8  to  the  seashore  were  to  be  cousidered. 
tliure  uvre  pret».>iit  aii  OberpiBSideuU  accompuiiied  by  au  asties- 
aor,  a  deputy  uf  a  Re^ieruiigKjjiitsitleut,  a  Laudralb  (tlieiie  three 
are  civil  administrative  oflicers  presiding  over  a  province,  cir- 
cuit, and  department,  respectively),  a  rejjresentative  of  the  l.'pper 
Mine  Office  at  Bonn  and  at  Dortmund,  of  the  Royal  Mine 
Directory  at  Saarhriicken,  of  the  Royal  Railmad  Directory  at 
Hannover,  of  the  Dortmund  and  Gronau  and  Enscheder  Kail* 
road  Company  (private),  in  addition  to  the  regular  repreaentativea 
and  voting  membcrB. 

The  circuit  counciU.as  has  been  indicated  above,  stands  in  a 
relation  to  the  railway  directory  similar  to  that  of  the  national 
council  to  the  minister.  The  law  makes  it  mandator}-  upon 
the  directory  to  consult  the  circuit  council  on  all  important 
matters  concerning  the  milwavH  in  that  cii-ciiit  This  applies 
especially  to  titntM-nbles  and  rale  Bcliedules.  On  tlie  other  band, 
tlie  council  hius  the  right-,  wbicb  it  freely  exercise,  of  making 
recommendations  to  the  directory.  In  case  of  eniei-gency  the 
directory  may  act  according  to  its  own  judgment  independently 
of  the  council,  hut  it  is  required  to  report  all  such  cases  to  the 
standing  committee  of  the  conncil  and  to  the  cotincil  itself. 
This  provision  supplies  the  elastic  element,  which  enables  the 
railways  to  meet  momentary  wants.  The  standing  committee 
of  tlie  council  it  an  impnrtant  iNvdy.  It  meets  regularly  some 
time  befoiv  the  fuU  council  holds  its  sessions,  and  its  proceed- 
ings form  the  l>ii^Is  of  tlie  deliberations  in  the  council.  The 
committee  receives  petitions,  memorial^!,  an<l  other  communica- 
tions. The  bearers  of  these  are  invited  to  appear  I>efore  tbe 
committee  and  to  advocate  their  cause.  (Questions  are  asked 
and  answered  on  both  sitlci!,  and  after  all  the  ({uestlons  have 
been  prettonted  the  committee  vot««  upon  tlio  petition  or  request, 
usually  in  tbe  form  of  a  i-esolution  adopted  by  majority  vote, 
recommending  the  council  to  accept  or  reject  the  demands  made 
in  the  petitions.  Tlie  action  of  the  committee  is  reported  on 
each  question  by  a  member  dosignnte<l  for  that  purpose  to  the 
full  council  at  its  next  session.  While  the  decision  of  th<r  com- 
mittee is  usually  accepted  by  tbe  cooncil,  it  in  no  way  bindi 
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that  bodf.  Before  the  council  meets,  each  member  has  an 
opportunity  to  examine  the  arguments  preseniotl  before  the 
committee,  and  the  facts  upon  which  its  decisions  are  based.  If 
the  advocates  of  the  petitions  be{oi<c  the  council  present  neW|] 
evidence,  or  if  the  reconnnendations  of  the  committee  are  shoi 
to  be  unsound,  tlie  council  simply  reverses  the  decision  of  the 
committee.    Of  the  nature  of  these  petitions  I  shall  speak  later. 

Tlitiiie  advisory  ruuuuils  Lave  spiuad  into  Bavaria,  Saxony, 
Wiirtlemberg,  Hesse,  Oldenburg,  IVlecklmibuig-Schwerin,  Aus- 
tria. Italy,  Russia,  Denmark.  Roumania,  and.  in  a  murh  modt*. 
ficd  form,  into  France,    .\n  examination  of  the  councils  in  theaa' 
countries  shows  the  same  principle  underlying  them  all  ^  the 
representation  of  all  the  different  economic  interests  in  the  con- 
duct of  the  railways.     In  composition  and  organization  they' 
are  much  alike.    They  owe  their  eiistence,  however,  except  in 
Japan  and  Switzerland,  not  to  law,  hut  simply  to  administrative 
orders. 

There  are  still  other  bodies  which,  although  not  created  by 
law  and  not  confined  in  their  activity  to  Prussia,  have  long 
exerted  a  powerful  influence  throughout  the  Empire.  Foremost 
among  these  stands  the  Oeneralkunferenz  (general  coofercnceV 
Under  its  guidance  the  modem  (ierman  system  of  rates,  called 
Reformtarif,  has  been  systematically  dcvolo]>od.  The  general 
conference  meets  aiuiually,  and  discusses  matters  reiating  (o 
tariffs,  fees,  operating  regulations,  etc.  Thus,  at  a  recent  meet- 
ing the  conference  disposed  of  no  less  than  53  different  items. 
relating  mostly  to  the  classitication  of  goods  and  the  adjustment 
of  rates,  all  of  which,  as  in  case  of  the  circuit  councils,  had  been' ' 
previously  considered  in  subordinate  bodies  whose  deliberations 
lie  at  the  basis  of  the  proceedings  in  the  general  conference- 
It  is  composed  of  members  repi-esentiug  all  the  German  tail* 
waj-s,  and  votes  are  distributed  according  to  the  number  of 
mili-s  of  road  the  members  each  represent,  and  the  total  num- 
ber of  votes,  increasing,  of  course,  with  the  growth  of  the  Ger- 
man system.  At  the  meeting  referred  to.  the  total  number  of 
votes  was  322,  of  which  ol  were  not  represented.  Of  these  51, 
28  belonged  to  roads  having  1,  10  to  those  having  2,  and  1 
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to  those  having  8  votes.  The  Prussian  State  i-ailways  had 
139  votes,  the  Uavariao  State  railwajs  28,  tliose  of  Saxony  16, 
tlie  State  roads  of  Atsacc-Lorrnioe  11,  the  State  roads  of  linden 
]0,  and  so  on  don'n,  the  rcuininder  rcpreaenting  the  smaller 
State  and  pi-ivate  railways.  Thenc  figures  show  the  predomi- 
nating inlluence  of  Prussia  in  the  conference. 

Uodie.t  subordinate  to  the  geuerel  conference  have  already  been 
alluded  to.  TKeae  are  the  Tarif-Kommission  and  the  Ausschusa 
der  Vcrkchrsinteresaentcn  (tariff  commission  and  conimitl4:-c  of 
those  interested  in  transportation).  The  tariff  commission  is  a 
standing  committee  whme  meniliers  represent  Prnssian  State 
roads,  2  Swiss  roads,  and  1  of  the  railways  of  Meeklcnhni'g. 
It  meets  3  times  a  year,  and  occupies  itself  with  [>eulion8  and 
other  communications  from  shippers.  The  committee  of  shii> 
pera  ("Verkelirsinteressenten)  is  compoeecl  of  members  represent- 
ing agriculture,  trade,  and  industry;  and  some  of  the  mattere 
brought  before  it  ore  previously  discussed  by  a  subcommittee. 
Both  of  those  bodies  occupy  themselves  almnat  exclusively  T^ith 
freight  rates  and  matters  immediately  connected  with  them. 
Out  of  2.3  items  brought  before  them  during  a  2  days*  session 
in  1893,  22  were  deliberated  upon  in  joint  session,  although  each 
body  voted  separately.  The  discussions  in  these  sessions  are 
so  thorough  that  tlie  recommendations  made  are,  in  the  great 
majority  uf  cases,  approved  by  the  general  conference.  Those 
conclusions  of  the  commission  which  are  adopted  in  the  form  of 
a  declaratory  statement  become  bindiog  upon  members  unless 
protests  arc  made.  Subjects  discussed  in  tlic  conference  and  com- 
mission may,  and  frequently  are,  brought  before  the  councils. 

Among  the  various  railway  tralVic  and  rate  unions  which 
might  be  mentioned  none  have  exerted  an  influence  on  rates  at 
all  comparable  to  that  which  has  been  exercised  by  the  Society 
of  German  Railway  Administrations.  Founded  as  a  Prussian 
society  in  184i>,  it  became  in  quick  succession  a  national 
and  an  international  organization,  embracing  tlie  railways  of 
Germany,  Austria,  Hungary,  Rouniania,  Luxemburg.  Holland, 
Belgium,  Bosnia,  and  Russian  Poland.  Both  State  and  private 
railways  are  eligible  to  membership.     A  series  of  8  slouding 
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committees  covers  the  special  branches  of  the  serrice.  and  if 
extmordiimry  matters  arise  they  are  referred  to  Bpecin)  cotn- 
mittees.    Qiiet^tion8  upon  which  the  society  is  to  avt  lutiat  be 
published  at  leaHl  8  months  precediug  the  meetinff.    The  pro- 
ceedings liave  long  beeti  published  in  an  official  paper,  and, 
diroogh  custom,  exert  a  powerful  infiuence.    The  atlatnaieul 
of  uniformity  in  eontttniction  and  other  matters  has  lieen  ooe 
of  its  great  aims.     In  Kurnpe  the  necessity  for  intertiatiuual^ 
uniformity  is  much  gi'eater  than  nith  us,  and  in  the  doumin  of 
freight  traftic  this  hiw  been  well  attained  by  nieaus  uf  an  in-' 
ternational   treaty,  eij^ned  at  Bei'ne  on  October  14,  1890,  by 
diplomatic  agenttt  from  Belgium,  Fmm-e,  Gennany,  Italy,  Lnx- 
embiirg,  Holland,  Austria,  Hungary^  Kussio,  and  SwitzerUnd.' 
It  is  officially  known  as  the  "Convention  internationalo  sur. 
le  transport  de  marchandisoe  par  chomina  do  for." 

The  history  of  this  ititemational  agreement  dntes  back  to' 
1874.  the  same  year  that  Mtilhnuscn  inimgurjited  the  move- 
ment which  led  to  the  institution  of  advisory  councils.     In 
that  year  2  Swiss  citizens,  residents  of  Bale,  directed  to  th( 
government)*  of  the  aurrounding  States  inquiries  concerniiij 
their  willingness  to  enter  into  an  intenmtional  freight  treaty^ 
Drafts  of  such  a  treiity  were  worked  out  in  both  Germany  am 
Switzerland  and  discussed  in  a  conga-ss  at  Berne  in  1878. 
This  congress  subnutted  the  draft  of  a  treaty  to  the  different 
governments  for  examination.    Many  objections  wore  taised  uit 
improvements  mado.   Further  eonfcrenccB,  dealing  also  with  qi 
tions  of  technical  uniformity,  were  held  in  1K82  ami  1886,  and-l 
on  October  14.  1890,  the  draft  approved  by  the  third  congress 
was  fornioLly  drawn  up  as  a  treaty  and  ap])roved.    The  ori^ 
treaty  has  been  modified  and  aupi>lcmcnted  in  various  waj 
partly  by  agreements  among  all  these  countries  and  partly 
agreements  among  several  of  them.    Every  8  ynars.  or  soonerJ 
il  one  fourth  of  the  treaty-making  States  demand  it,  a  general 
oongreaa  must  be  called  together  to  consider  improvements  in 
the  agreement. 

As  its  name  indicates,  the  Bernese  treaty  a^^ilies  only  to  inter- 
national  freight  traffic.     Excepting  articles  the  transportation 
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of  which  is  regiilarly  raonopoltzed  hy  the  post  offices  of  the 
contracting  States,  the  treaty  governs  all  sliipineiits  of  goods 
from  or  through  one  of  tlie  States  to  another.  It  provides  for 
uniform  tlmmgh  bills  of  lading,  preacribea  routes  for  inter- 
uatioital  traflic,  fixes  liability  in  casea  of  dfJay  and  loss,  prohihita 
ajwcial  contracts,  rebates,  and  reductions,  except  when  publicly 
announced  and  available  to  all,  and  prescribes  certain  custom- 
bouse  regulatiouu.  Not  the  least  important  feature  u£  tbe  treaty 
ia  the  creation  of  a  central  bureau,  organized  and  8U[>erviaed 
hy  the  SiaIks  nitiideiirath,  with  its  seat  iu  Berne.  The  duties 
of  the  bureau  are  five: 

1.  To  roceirc  communications  from  any  of  the  contracting 
States,  ami  to  tranfmiit  tht-ni  to  the  rest  of  thorn. 

2.  To  compile  and  pnlilisli  information  of  importance  for 
international  traffic,  for  which  purjwse  it  may  issue  a  journal. 

S.  To  act  as  a  board  of  arbitration  on  the  application  of  tbe 
countries  conccrnetl. 

4.  To  perform  the  business  preliminaries  connected  with  pro- 
posed cbunges  in  tlie  agreement,  and,  under  certain  circum- 
stances,  to  suggest  the  meeting  of  a  new  conference. 

5.  To  facilitate  tmnsactions  among  the  railways,  especially 
to  look  afit^r  thttao  which  have  t)een  derelict  in  linancial  matters. 
After  notice  baa  been  given  by  the  bureau,  the  State  Ut  which 
the  railway  belongs  or  by  whose  citizens  it  is  owned  cati  either 
become  j-eapousiblo  for  the  dehta  of  the  road  or  permit  the 
exclusion  of  the  road  from  international  trallic. 

The  expenses  of  the  bureau  are  met  by  contributions  of  the 
contracting  States  in  proportion  to  mileage. 

Tbe  original  agreement  provide<l  tliat  any  of  the  States  might 
withdraw  at  the  end  of  8  years,  on  giving  1  year's  notice.  No 
such  notice  lias  ever  Iwen  given.  Any  violation  of  the  treaty 
can  be  punisbed  in  the  courts,  ami  a  judgment  having  been 
rendered  in  one  country  the  courts  of  the  otliers  are  bound  to 
assist  in  its  execution,  unless  the  decision  oonflictB  with  their 
own  laws.  Hut  so  far  as  the  queation  of  fact  is  concerned  there 
is  no  appeal,  and  a  Cierman  court  is  Ixtund  tn  accept  the  find- 
ings of  a  court  in  Frunce.    Germanyt  Austria,  Hungary,  Russia, 


672 


RAILWAY  PUOBLKMS 


Switzerland,  and,  to  a  lesH  extent.  France  have  embodied  pm- 
vimons  of  the  international  code  in  their  internal  code,  thua 
leading  to  unification  beyond  the  limits  of  international  tratKc- 
To  what  extent  the  Uemese  treaty  may  infiuencc  other  pbaMA 
of  the  national  and  international  laws  of  the  States  of  central 
Kiirof>e  cannot  well  \tu  foreseen.  That  States  differing  widely 
in  forms  of  government,  geographical  position,  and  coinmei^ 
cial  interests  have  vohmUrily  made  themselves  amenable  to 
a  common  code  of  law  under  these  circumstances,  again  im- 
presses one  with  the  grcal  power  and  many-sided  inBneiiue  of 
railways  and  the  healtliy  development  of  closer  intemulional 
relations.  The  code  is  binding  for  a  domain  embracing  neariy 
3,000,000  squiiro  miles  and  2(iO,000,000  people.  It  ranks  in 
importance  with  the  intcrnationid  postal,  (elcgraplt,  and  copy- 
right unions. 

Pfoi-Mdingn  of  mlmsartf  eouneSit.  The  leading  features  of  the 
PniRsian  railway  administralinn  relating  to  rates  have  now  been 
presented.  It  remains  to  illustrate  by  means  of  a  few  side  lights 
from  the  proceedings  how  a  part  of  the  uiachiQer}'  acts.  To  con- 
vey a  somewhat  detailed  view  of  the  workings  of  the  admiih 
istrative  organs  directly  concerned  with  the  operation  of  the 
raUwaya  would  unduly  extend  this  paper;  liesides.  it  would 
be  a  little  technical  and  not  essential  from  the  oconomic  point 
of  view.  So  we  shall  content  ourselves  with  a  brief  account  of 
some  of  the  delibomtionn  of  the  ndvisory  and  other  bodies 
directly  occupied  with  (piestionis  alKiut  rates.  We  sliall  save 
time  by  first  obtaining  a  general  idea  of  the  German  system 
of  rat^,  for  which  purpose  tiie  general  x>lan  of  the  German 
reform  tariff  is  here  given : 


GitHAS  TaIIFT  SCKXIIS 

1.  Fwt  (reieht  by  tb«  piece  (expren  package  freight). 

5.  Ful  tntfftl  by  Lbe  car  lo*d. 

3.  Piece  goods  (l«n  Uian  cm  loads). 

i.  Qenukl  cw-loul  cbia  A 1,  in  sblpmentB  of  at  leut  fiOOO  kHogmnt. 

6.  GeDeral  car-load  clww  B,  in  ■blpmcnu  of  at  les«t  10,000  lulagraniB. 
0.  SpeoialtariJI  A3,  inshiptnenUofalleMtGOOOUlognuns. 

7.  »pecU  taria  1,  n,  IQ,  in  shipmeots  of  at,  least  10,000  kUopwDa. 
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The  rates  and  what  pertains  to  them  are  officially  published 
ID  volviineH  nut  unlike  our  rnttiithly  nuigazines.  This  tariff 
scheme  was  first  introduced  in  1877,  and  through  the  influence 
mainly  of  the  general  conference  it  lias  W'ome  gnulually  more 
unified.  It  in  obvioim  that  the  price  of  transportation  of  goods 
becomes  leaa  aa  they  fall  into  a  class  farther  down  the  list.  The 
general  car-load  classes  include  goods  of  higher  value  not 
enumerated  in  any  of  the  special  tariffs,  while  the  special  tariffs 
I,  11,  and  III  embrace  Icsn  valuable  goods — their  value  falling 
by  degrees  —  so  that,  genei-ally  speaking  — 

Special  tariff  I  includes  manufactured  goods. 

Special  toiiS  II  includes  intermediate  products. 

Special  tariff  III  includes  raw  materials  and  bulky  goods  of 
small  value,  such  ]i.s  certain  wnstti  products  of  gaa  bctoriea, 
tanneries,  paper  factories,  slaughterbousos,  etc. 

Special  tariff  A  2  is  for  goods  lieluiiging  to  8|>ecial  t^iriffs  I 
and  II  in  consignments  below  lO.UOO  and  above  6000  kilograms. 
Goods  belonging  to  special  tariff  III,  but  weighing  leas  than 
10,000,  though  at  least  5000  kilograms,  are  transported  at  the 
rates  of  special  tariff  II.  Then  there  are  special  rules  and  rates 
for  such  things  as  explosives,  preeions  metals,  vehicles,  timber, 
flsh,  bees,  ment,  carrier  doves,  etc.  Questions  as  to  classification 
and  the  transference  of  goods  from  one  class  to  another  often 
arise.    Here  is  a  typical  case : 

The  Chamber  of  Commerce  of  Lennep,  a  Rhenish  city,  petir 
tioued  the  general  conference  to  transfer  manufactured  horse- 
sliOKS  —  -^  raw  hoof  irons,"  tlie  Germans  say,  but  which  will  here 
be  designated  simply  as  "horeeshoes"  —  from  sjMJcial  tariff  I  to 
special  tariff  II.  A  prominent  business  firm  brought  the  question 
before  one  of  the  railway  directories,  and  from  there  it  was 
oarried  Iwfore  the  minJBtcr  of  public  works.  The  minister  con- 
sulted the  permanent  tariff  commission  and  the  committee  of 
shippers,  and  finally  the  question  was  brought  before  the  advisory 
councils. 

The  petitioners  asserted  that  the  manufacture  of  horseshoes 
was  a  new  industry  which,  after  many  costly  experiments,  had 
only  recently  gained  a  firm  foothold ;  that  the  trade  had  been 
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gradually  growing,  especially  with  the  East,  and  that  consigrt- 
ments  had  been  sent  to  Kussia,  Italy,  Austiia,  and  other  coud- 
tries.  In  domestic  trade  the  use  of  these  horseahoea  had  beea 
promoted  by  military  authorities  and  street-car  companies,  be- 
cause it  lessened  cost  and  relieved  the  blacksmith  of  much 
purely  mechanical  work.  It  enabled  him  to  do  better  work 
more  cheaply  aud  with  greater  uniformity.  The  charge  that  it 
hindered  the  education  of  skillful  blackKmitlis  was  uutruf. 

Extensive  statistical  tiiblen  »'eru  introduced  to  sliow  tluit  the 
life  of  the  industry  depended  upon  tlie  desired  change  in  rates. 
Horseshoes  were  subjected  to  the  siime  rates  as  6ne  iron  and 
steel  goods,  while  they  properly  belonged  to  intermediate  prod- 
ucts in  special  tariff  II.  Many  of  the  factories  ivcro  unfavor- 
ably ln<>ato(I,  and  it  was  one  of  tlie  highest  duties  of  the  Stat< 
to  promote  industrial  activity  in  regions  which  Ue  away  from 
the  great  channels  of  trade,  if  tt  could  be  done  without  too 
great  a  sacrifice  on  part  of  the  public.  The  desired  concessions 
on  part  of  the  railroads  would  do  this.  It  was  unjust  for  the 
representatives  of  (lie  Saxon  State  railways  to  assert,  as  they 
had  done  in  tlie  tariff  commission,  that  the  change  in  the  daasi- 
ficatioQ  of  horseshoes  would  benetit  the  Rhenish  industry  only. 
Farticularistic  designs  should  not  be  suspected  iu  a  movement 
which  was  deeply  rooted  in  economic  necessities.  The  repre- 
sentatives of  tlio  Bavarian  railways  had  considered  fiscal  ceasona 
only,  but  these  alone  could  not  be  decisive.  It  would  not  be 
businesslike  for  the  tState,  iu  onler  to  gain  a  temporary  advan- 
tage, to  sacrifice  the  very  source  of  this  gain.  The  railways 
would  fare  worse  with  high  rates  and  a  stagnant  industry  tlian 
with  lower  rates  and  a  prosperous  industry,  and  it  was  safe  to 
assert  that  the  desired  change  would,  through  an  increased  out- 
put, ultimately  yield  a  greater  income  to  the  railways.  The  «•• 
tablishcd  system  of  rates  would  not  be  prejutUced ;  besides,  when 
the  question  of  system  is  balanced  against  that  of  the  welfare  of 
an  industry  the  latter  should  prevail.  The  nationalization  of  rail- 
way's was  undertaken  not  for  fiscal,  but  for  economic  reasons. 

These  were  the  main  features  of  the  petition.  The  petition* 
together  with  the  records  of  previouu  deliberations   on  the 
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question,  was  brought  before  tlie  standing  committee  of  one  of 
the  circuit  councils,  by  which  the  arguments  were  reviewed 
and  new  evidence  introduced.  Can  these  horseshoes  he  classed 
with  rod  iron?  Are  they  an  intermediate  product?  Could  not 
plowshares  and  other  articles  demand  a  like  change?  What 
is  tlie  relation  of  the  proposed  cluoige  to  the  competition  of 
Swedish  irou?  Is  it  true  that  ttie  iiiauufacture  of  horseshoes 
injui-es  the  craft  cf  blacksmiths?  Will  it  lisid  to  a  wider  use 
of  horseshoes  and  consequently  tu  an  improvement  of  agricul- 
tare  ?  Such  were  the  questions  which  the  coranxittce  considered, 
and  in  response  to  which  evidence  of  individuals  and  of  societies 
was  presented  and  subjected  to  the  most  rigid  eicaminatioQ  by 
specialists  of  various  classes.  From  the  committee  the  question 
went,  as  all  questions  considered  by  the  committee  do,  before 
the  full  council,  by  which  the  report  of  the  committee  was 
reviewed  and  the  horaeBhoe  problem  finally  disposed  of. 

In  a  similar  nvnnuer  tjotli  the  committee  and  council  deliber- 
ated upon  a  petition  of  the  Agricultural  Society  of  lUienish 
Prussia  to  place  street  sweepings  in  the  special  class  with  fer* 
tilizcrs  and  to  reduce  rates  for  shorter  distances,  because  sweep- 
ings are  used  only  within  from  10  to  20  kilometers  of  the  cities. 
The  sweepings,  it  was  asserted,  had  cunsidomble  value  for  agri- 
culture, but  that  the  diflicully  of  disposing  of  them  hud  led  some 
cities,  notably  I^nmburg,  to  destroy  diem,  thus  depriving  agri- 
culturo  of  a  valuable  agent.  The  composition  and  value  of 
Rwenpings  were  examined  and  compared  with  other  fertilizers 
now  available,  and  the  probable  effect  on  the  use  of  these  con- 
sidered. At  the  same  session  of  the  committee  the  change  in 
time-tables  for  the  sunuuer  period  was  regxdarly  considered. 
Twenty-eight  items  were  pret-ented  by  the  14  differenl  mem- 
bers, involving  the  time  snd  fi-equency  of  passenger  trains.  All 
propositions  which  retreived  a  majority  vote  in  the  committee 
were  brought,  of  course,  before  the  full  council. 

In  speaking  of  the  composition  of  circuit  councils  reference 
was  nmilo  to  the  question  of  rates  on  coal  and  coke.  One  of 
the  railway  directories  brought  before  the  standing  committee  of 
the  circuit  council  a  question  first  submitted  in  a  petition  of  the 
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chamber  of  commerce  of  Bielefeld  and  snlwequemly  indorsed, 
either  in  part  or  entire,  by  other  orgaiiizalionB.  The  potitioa 
sought  a  temporary  suspension  of  rates  applicable  to  coke  and 
coal  sent  from  the  Rhenish  mining  districts  to  the  German  sea- 
shore and  to  forcigT)  countries.  The  suspension  waa  to  remain 
in  effect  until  the  prices  in  the  coal  market  should  return  to  A 
normal  level. 

In  the  consideration  of  this  question  the  railway  directoty 
aaked  the  committee  and  council  to  deliver  an  opinioa  on  eaeh 
of  tUt!  fuUowhi^  poiuU:  (1)  Is  the  level  of  prices  of  coke  and 
cual  in  the  Kheiiish-Wetitphalian  dislTict  an  abnormal  one?  (2) 
How  must  the  prices  of  coke  and  coal  be  constituted  in  onler 
that  their  level  may  be  characterized  na  normal?  (3)  Should  a 
permanent  or  temporary  Ruspcpsion  of  existing  freight  rates  on 
coke  and  coal  be  recommended  in  order  to  effect  a  reduction  of 
prices  within  the  country?  (4)  What  markets  and  what  rates 
come  into  consideration  in  case  of  the  temporary  or  permanent 
suspension  of  the  rates  in  question  ?  Shall  the  rates  to  foreign 
countries  or  aUo  the  rates  to  the  seashore  be  changed?  (5)  Whal 
will  be  the  probable  elTect  of  the  'propoNeil  suspeiisiou  of  rates 
with  reference  to  the  sale  and  the  price  of  coal  and  cuke  within 
the  country?  ^H 

In  both  the  committee  and  in  tlie  council  this  problem  wa^^ 
thorougiily  dissected.  Naturally  there  were  differences.  Abnor- 
mal prices  were  thought  to  be  prices  which  include  an  clement 
of  profit  out  of  proportion  to  the  other  constituents  of  price. 
On  the  one  hand,  a  profit  of  40  per  cent  was  shown  to  exist* 
which,  however,  the  experts  present  at  once  proved  to  be  con- 
6ned  to  two  si>ccial1y  favored  mines.  In  computations  to  ascer- 
tain the  average  selling  price  of  coal  there  was  a  difference  of 
several  marks,  which  called  forth  the  most  rigid  examination  of 
the  statistics  and  other  evidence  upon  which  the  figures  were 
based.  The  i-ailway  authorities  showed  that  in  o  years  the  out- 
lay for  coal  for  locomotives  had  risen  from  4i  to  7  per  cent  of 
their  total  expenses,  while  coal  was  still  rising,  and  the  coal 
men  showed  that  their  cost  of  production  had  risen  because  of 
advancea  in  wages  and  expenses  connected  with  insuranco.   It 
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id  that  the  present  low  rates  for  the  transportation  of  coal 
introduced  at  a  time  when  the  coal  iiiduMUy  had  lain 
prostrate,  and  tliat  uow  all  other  industvieti  were  tiu£fGring  from 
the  high  ]jric:e  of  coal,  and  that  Uuh  advance  in  freight  rates  on 
coal  and  coke  woidd  check  exportation  and  force  down  prices 
at  homfl.  A  decrease  in  exportotiou  was  deplored  hy  represent- 
atives of  the  German  marine.  In  conclusion,  anionjt;  both  tlie 
advocates  and  the  opponents  of  the  diange,  the  opinion  was 
expressed  that  there  was  reason  fur  rejoicing  in  the  thorough 
airing  which  tliis  question  had  received :  that  it  would  lead  to 
a  better  understanding  of  actual  conditions,  and  that  the  coal 
industr)'  would  hereafter  be  more  inclined  to  give  due  cousidei^ 
ation  to  the  condition  of  other  German  industries. 

We  come  uow  to  the  consideration  of  a  question  which,  pei^ 
haps  even  more  forcibly  than  what  has  just  been  related,  illus* 
trates  the  comprehensiveness  and  fair-mindedness  with  which 
t^e  railway  authorities  investigate  the  prablenis  which  affect 
wide  economic  interests.  It  is  a  petition  submitted  hy  the  min- 
ister of  puhlic  woj'kti  to  the  national  council  for  an  expretusion 
of  opinion.  Tlie  prinl^  evidence  sent  to  the  council  alone 
covers  about  500  folio  pages.  The  prohlem  8ubiiiitte<[  by  the 
minister  to  the  national  council  was  this :  (living  duo  consider- 
ation to  the  financial  condition  and  the  tinanciiU  interests  of  the 
State,  is  it  conducive  to  the  general  econornic  interests  of  the 
country  (1)  to  intnHlnce  special  reduced  rates  for  all  kinds  of 
manures  and  fertilizers,  irrespective  of  tlieir  nature,  and,  if  so, 
what  rates?  (2)  to  introduce  special  reductions,  and  to  what  ex< 
t^-nt,  for  the  ti-ansportation  of  («)  potassium  salts  —  without  dis- 
crimination or  only  "  raw  sidts  "  —  and  phosphate ;  and  (6)  lune, 
in  pieces  or  powdered,  used  fur  fertilization? 

This  WHS  snhmittcd  in  October*  1898.  During  March  of  that 
year  tlie  Herrenhnus  had  passed  a  resolution  requesting  the 
Government  to  introduce  reducetl  special  rates  for  fertilizers, 
a  number  of  which  were  specified  in  the  resolution.  As  stated 
in  support  of  die  resolution,  the  necessity  for  it  lay  in  a  cheap- 
ening of  elementary  utilities  in  order  to  maintain  and  promote 
agriculture  and  to  increase  the  receipts  of  the  railway  from  the 
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txaflio  with  tlie  iutorior.    The  same  resolution  had  previonilj 
been  adopted  hy  tUe  budget  commistiiou  of  the  Laiidtag^. 

In  response  to  thbi  resolution  the  uiiuister  of  public  worlu 
sought  infoimntion  from  the  miaister  of  agriculture,  domains, 
and  forests,  and  all  the  different  agiiculturul  experiment  kIa- 
lions  as  to  the  occuri'ence  and  production  of  natural  and  arti- 
ficial manures  in  different  parte  of  the  country,  thoir  price  and 
value  in  use,  and  the  nature  of  their  application.  Various  com- 
missions reported  on  the  prices  at  which  different  fertilizers 
could  be  profitably  used  on  dilTerent  soils.  The  agricultural 
authorities  showed  where  and  to  what  extent  these  soils  existed, 
and  elaborate  statistics  of  the  railways  and  manufacturers  told 
how  much  had  actually  been  consumed.  In  this  lay  the  vital 
issue  —  the  capacity  of  the  land  to  absorb  profitably  artificial 
manures,  and  the  adaptability  of  the  farmer  to  aecure  them. 
The  national  council  said  that  a  simple  expression  of  its  appre- 
ciation of  the  great  economic  signtticonce  of  the  uae  of  bolb 
natural  and  artificial  manures  was  not  sunicient,  but  tliat  aa 
exact  and  conscientious  examination  of  the  effect  of  existing 
rates  on  the  widest  and  must  efTcctive  use  of  these  was  aeces- 
smij.  The  deliberations  of  the  committee  of  shippers,  tho  tariff 
oommission,  the  jjeneral  conference,  and  the  evidence  aubmitted 
tlirough  the  minister  of  public  works  were  all  thoroughly  sifted 
by  the  standing  committee  of  the  national  council  before  the 
oaae  went  before  the  full  council  for  its  final  %-erdict. 

Marbles,  slates,  and  pencils  even  have  been  the  object  of  tho 
most  serious  deliberations  of  bodies  so  large  and  so  dignified  as 
the  general  conference  and  tho  national  council.  A  memorial  mu 
addressed  to  ouc  of  the  railway  directories  by  the  marbles,  slate. 
and  pencil  industry  of  Thuriogia,  praying  for  a  detarillizatioa 
of  these  articles.  The  memorial  gives  a  detailed  account  of  tlie 
manufacture  of  marbles,  slates,  and  pencils  in  Thoringio,  and 
pointa  out  the  places  where  it  meets  competition.  U  gives  the 
cost  of  production,  output,  markets,  ))rice8,  and  the  rates  of 
tnms]w»rlstion.  Tho  conditions  of  the  lal>oring  {Hipulation  aie 
described,  and  tlie  probable  effect  of  a  change  in  rates  on  their 
welfare  is  anat>-zed.    (One  may  be  pan^oned  for  turning  aside 
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tate  tliat  the  laborers  there  engaged  in  the  ninnufacture  of 
slates,  although  expuueii  to  the  danger  of  completely  undermin- 
ing their  health,  ret'cive  often  no  more  thau  12  oent«  for  a  day's 
work  of  18  hours,)  The  railway  directory  to  which  the  tnemo- 
rial  was  sent  addressed  a  letter  of  inquiry  to  the  manufacturer 
of  slates  and  pencils  in  Westphalia,  whose  buBiness  woiild  be 
affecteil  by  the  competition  of  Thuringia,  calling  for  information 
on  various  points  reluting  to  this  industry.  This  reply,  together 
with  the  memorial  and  supplementary  material,  was  submitted, 
through  the  minister  of  public  works,  to  the  national  council. 

One  cannot  read  Uiese  documents  withoul  being  impressed 
with  the  sincere  desire  of  the  ruilway  iLUthurities  to  do  justice 
to  all  competitors  and  at  the  same  time  to  make  such  changes 
as  will  l>cttcr  the  conditions  of  people  like  thcRc  laborers  in 
Thuringia.  Whether  or  not  the  l>enetits  arising  from  a  change 
in  rates  would  really  accrue  to  these  people  was  niont  carefully 
considered.  The  material  suhmirtcd  for  cnnsidemtion  in  decid- 
ing this  question,  as  in  ease  of  the  preceding  questions,  furnished 
evidence  on  every  point  which  was  raised.  The  moderation  with 
which  tlie  petitions  are  drafted,  the  high  plane  upon  which  the 
debates  are  carried  on,  the  thorough  conscientiousneiss  and 
judicial-miiidedness  with  which  the  arguments  are  balanced  in 
reaching  a  decision,  all  manifest  a  tone  oob  unlike  that  of  the 
decisions  of  our  best  courts  nf  justice. 

Summary  and  remarka.  Trussia  began  with  a  general  lav. 
In  this  iTMpect  her  history  is  the  direct  opposite  of  that  of  our 
States.  Treating  this  genera)  law  as  a  nuchus,  logielation,  royal 
and  ministerial  orders  and  rescripts,  and  cuslom  have  developed 
two  distinct  groups  of  railway  administrulive  organs,  each  repre- 
senting distinct  jtets  of  intei-ests,  yet  both  working  coitperatively. 
On  the  one  hand  we  have  a  group  of  organa  which  represents 
railway  interests  in  particular  and  which  t^kes  the  railway  point 
of  view.  The  niintsler  of  public  works,  the  railway  directories, 
the  general  conference  and  tariff  commission,  and  the  Society  of 
Qennan  Railways  fall  into  this  group,  ulihough  the  two  latter 
stand  in  a  measure  on  the  border  line,  and  none  of  thorn  are 
oon&ied  exclusively  to  railway  iuturests.   Legal  responsitnlity  is 
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fixed  tn  til©  first  two.  On  the  other  liand,  we  have  the  natio 
and  circuit  councib  with  their  stanOing  committcoR  and  tlie  com- 
mittee of  shippers.  These  priiiiarily  take  the  social  and  eccoomic 
point  uf  view.  They  are  nut  leguUy  responsible  for  the  conduct 
of  the  niilways,  but  act  iis  advisory  bodies.  They  represent  all 
the  different  interests  uf  the  nation,  aiid  througli  them  every 
citizen  hiis  not  only  an  o])partunity  but  a  right  to  make  his 
wants  known. 

The  marble  and  8lat«  industry  of  Thiiringen'is  relatively  in- 
significant, yet  of  vita]  im^oiiance  to  tJic  inhabitants  of  ihat 
section  of  the  country.  We  have  seen  how  eoinplote  an  exauii- 
nation  the  petition  of  these  people  received  at  the  hands  of  the 
highest  authonties  of  the  land.  A  fair  and  prompt  hearing  c 
be  denied  to  no  man,  rich  or  poor.  The  rsilways  are  made  re; 
servanta.  AIL  the  admiuistrativy.  legal,  and  advisory  bodies  are 
organically  connected  with  one  another  and  witli  the  parliament. 
The  lines  may  be  drawn  taut  from  above  as  well  aji  from  below. 
The  elaborate  system  of  hical  ofTices  makes  the  system  demo- 
cratic, and  the  cabinet  oflice  and  tlie  directories  give  it  the  Qece«* 
sary  cciitmli/,ati()ii.  TlteHyslom  presents  that  unity  which  a  great 

business  requii-es.  on  the  one  ham! ;  and.  on  the  other,  thatnuui* 

fication  and  elasticity  whicti  the  divei-se  and  manifold  LnteTeeli|^| 
of  a  great  nation  need  for  their  growth  and  expansion.  ^^ 

In  the  formation  of  the  councils  the  elective  and  the  appoint- 
ive elemontn  are  so  well  proportioned  that  it  is  impossible  to 
**  pack  "  any  one  of  them.  In  this  respect  each  lx)dy  is  a  check 
on  the  other.  It  is  easy  to  repi-oach  the  system  witit  "  bureau- 
cracy," but  to  give  adequate  support  to  such  a  stigma  would 
be  an  impossible  ta«k.  We  need  only  recall  the  analysis  of  the 
membership  of  one  of  the  councils.  Fanuera.  dairymen,  fishe^ 
men.  foresters,  traders,  miners,  manufacturers  —  ttie  long  array 
of  human  professions  have  here  their  representatives.  One 
representative  may  shape  hia  views  according  to  some  particular 
philosophy  of  the  State.  Anotherwillatonoerestore  the  boloa 
by  presenting  the  o]t[Ki!4itc.  One  member  may  make  extrem 
Btetments  about  some  branch  of  trade  or  industry.    AnotherwiU 


RAILliOADS  IN  GEBMAKY 


081 


himish  exact  information  for  its  refutation.  I  doubt  whether  we 
can  find  anywheie  iu  tii«  world  dulibefiitive  or  administrniive 
bodies  in  which  the  tone  and  the  many-sidedness  of  the  proceed- 
ings, the  amount  and  variety  of  special  knowledge  displayed, 
and  the  logic  of  the  debutes  preacnt  more  points  of  excellence 
than  in  the^e  councils  and  other  bodiea. 

If  frtun  die  point  of  view  of  the  railways  nothing  should  come 
of  these  proceeiiings  — a  inoet  violent  assumption- —  the  informa- 
tion brought  together  would  alone  make  them  invaluable.  No 
investigating  committee  of  CongTcss  or  legislature  ever  had  a 
better  array  of  talent  in  every  f:eld  at  its  disposal  and  under  ita 
control  than  is  found  in  one  of  these  councils  or  commissions. 

It  is  not  my  purpose  here  to  present  new  aehemcR,  or  to  sug- 
gest ways  and  means  by  which  existing  ijistitutions  of  our  own 
couiitr}'  aiighl  lie  modified  to  perform  simihtr  functions.  But 
lei  mc  a!>k  wlielher,  if  our  coal  and  iron  industry,  or  fruit  and 
cattle  raising,  or  any  other  industry,  were  to  receive  an  exami- 
nation like  that  given  to  the  Uhenish  coal  and  coke  industry, 
many  things  might  not  be  diffenmt  from  what  they  now  are  ? 
Imagine  a  well-organized  ns-senihly  wliosc  members  could  speak 
for  the  railways,  for  wheat  and  cattle,  for  fnilt  and  steel,  for 
forests  and  for  mines,  and  is  it  not  probable  that  the  effects  au- 
ticipate<I  in  the  ciix'ular  letter  of  1875  would  make  themselves 
felt  also  in  the  L'nit«d  States  ?  Both  our  railways  and  the  public 
have  repeatedly  gone  to  extremes  because  neither  understood 
the  other.  A  system  like  the  I*nissian  reveals  the  railways  to 
the  public  and  the  putilic  to  the  railways.  It  tends  to  remove 
blind  prejudice  and  violent  measures  on  both  sides.  By  reflect- 
ing accurately  the  existing  conditions,  these  conferences  lead  to 
tolerance,  forbearance,  and  mutual  concessions.  1'he  couclnsioiis 
reached  often  have  aa  salutary  an  effect  on  industrial  situations 
as  suspended  judgments  of  our  courts  on  defeudants.  ft  would 
be  difficult  to  find  in  IVussia  to-day,  among  the  representatives 
of  any  olass  or  interest,  objections  to  the  entire  railway  system 
which  are  not  reUlively  insignificant.  Both  the  public  and  the 
ulways  have  gained  more  and  more  as  the  system  has  developed. 
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It  will  doubtless  have  been  noticed  that  in  the  discussion  of 
the  council  proceedings  the  decisions  and  their  effect  were  not 
stated.  It  was  my  purpose  simply  to  show  the  nature  of  the 
councils,  and  either  a  negative  or  an  affirmative  vote  would 
throw  no  additional  light  on  the  problem.  Without  a  full  pres- 
entation of  local  details  it  could  mean  little  to  state  that  the 
council  voted  to  place  sweepings  into  the  special  tariff  with 
fertilizers. 

Balthasab  H.  Mbybb 

UaDUOM,  WlSCOKIIlf 


^^^^^^^^^IN  D  E^^^^^^^^^^^l 

Act  to  RBcrrAic  CoMaEnCB.     See 

COHBTBCCtlON  COMPASIBS,  78  rf  lOJ, 

Interstate  Comnnurvv  AcL 

CuMHTaticnvK  Mii.xAtit,  161,  4db. 

Ai.AHAU*   Mii>i.AHi>  Case,  S33  et  art/. 

Coaw. 

Suprema  Coan  Unctelon,  'iTft.  344. 

Katea  on,  446,  487. 

See  oiao  Long  and  Short  Maul. 

Co»T  or  8i:kt|{-l,  135. 

Fiuk'a    Formula,    134  i    aiq>ll&d    lo 

Bahitio  I'oiNT  Sthtkm,    See  !^uth«ra 

Mctiraham'B  Scale,  317 ;  In  Grain 

Rat«ik 

Rates,  400. 

Bi.«»mT  Rates,  401),  425.  437,  486. 

See  atm  Rates,  Operating  Kxpeosea, 

BCMIIK     Dtfl'KKKMTIAI.'t. 

etc. 

Od  LuinboT.  SOU;  Considered  Kftdl- 

COTTOM. 

cally  liQHound,  21t>. 

Raiea  on.  230,  310,  336. 

Bo«TUN, 

Chkuit  Muuilisr  CoHraxT,  78  efscQ. 

Export  RatM  tbrougl],  409. 

ItrxLIHOTOM  Raimioad,  622. 

Dakvills,  Va.,  Cam,  8T8. 

Denvkr. 

CiSAOX. 

Rfitcs  to,  427. 

ShiptnenUi  via,  493. 

DirrBllENTIALa. 

Cak-L-mu  Ratkn  409,  422.  -IZS,  484. 

On    Lumber.    200 ;    bviwccn    Sea- 

CBKTftAL THAfTir  AMOCIATIOd,  880. 

board  Cities,  310  ;  la  Tnuuwontl- 

CKXTNALrZATIOK,  611, 

ucnlal   Trmffic,    436;    uu    Kxpoit 

ClIARLKflTUX. 

Grain,  448  ;  In  En^and,  fill. 

R&tefl  on  Fenilizer,  SOO. 

ninarTiox  or  Toxxai-.k,  1D.5,  327,  507. 

CiunASOooA  Cape.  238. 

DrsTAiiCE,  301,  300. 

Cricaoo,    Milwalkkb    k  St.  Paul 

McOrabam's  Scale,   314 ;   in  Rate 

Railroad,  SCWI. 

Making,  484  ;  l>isT«gard  of,  480 ; 

OixnxxATi   FitKiom    Bcrbao  Cam, 

KHecU  of  DUWRWdiog,  608. 

Hfi  e(  M9. 

DtTtSlOX  OP  TEnBtTOBT. 

CnruiTonR  CARitAr.it,  270,  802,  480. 

By  Soutbem  Lines,  lAO. 

fiOl. 

DoussTic  Hatha.   See  Export  Rates. 

Cu«iriCATioK,lse,4A6,4T0e(M9.,480. 

Drbt,  Dakul,  S. 

Bet  aUo  Car-LoNd  muI  Comiuodity 

Rales. 

Ead    Clair,    Wia.,    Lcmbbr    Cabb, 

Coal  Kotns,  ^7. 

S»3rtaeg. 

CouMoMTT  R  xXwA,  429,  487. 

Elrtns  Law.  636,  640. 

To  Utu  South,  242. 

SetaJeo  Rcbatca. 

COHMOX  rOLITT,  200- 

ExQUBu  Railwat  airp  Cakal  Cuw- 

OoMI-KTITION. 

xnaiiijr,  003  rf  teq. 

Between  Cities  in  Trunk-Line  Ttr- 

COBStittltion  of,  008 ;  Terminal  and 

ritor)-,  3S2 ;  between  Tiudfln,  328; 

Through  Rates,  005;  K«a«onable         ' 

GnU  and  Atlantk  Ports,  443. 

FkcillUas,    607 ;    t'nduo    Prefer-                1 

Sac  alao  Wuec  Rates. 

eaoe,  009 ;  Preferential  Rates, 818;                1 
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Control  over  Rate8,626 ;  Personnel 
and  Work  of  the  CominisBioti, 
032  ;  Comparieon  witb  the  United 
States,  346. 

Equalizing  Ratbs,  293. 

Erie  Railroad,  1  etaeq. 

Exi'EinTioN  Act  of  1903,  661. 

Expf>RT  Rates,  339,  441  ef  aeq. 
History  of,  442;  Production  and 
Export  of  Wheat  and  Com,  444 ; 
on  Grain  and  Grain  Products, 
456,  474 ;  under  Interstate  Com- 
merce Act,  402  ;  and  Import  Rates, 
463;  in  England,  611. 

Federal  Courts,  643,  579. 
Fertilizer. 

Rates  on,  280,  335. 
Fink,  Albert,  100,  134. 
Flour. 

Rates  on,  269,  441  d.  aeq.,  46d. 
FornTEENTii  Ame.vd.uepit,  657. 
France.  * 

Railway  Regulation  in,  652 ;  Official 
Machinery,  663;  Change  of  Rates, 
656;  Tariffs,  657. 
Franchise  Valuations,  570. 
Fins. 

Classiflcation  of,  476. 

Geougia  Railhoaii  Commission. 

Rales  fixed  by,  288. 
Geriianv. 

Riitcs  in,  514;  Ownership,  600  et 
set/.  ;  Organization,  fiOl  ;  Inter- 
nauoniij  A^reeiiientH,  670;  Tariffs, 
K72;  Prricoduro.  076  ;  Suinniaiy, 
i>7!) ;  C"nii)arison  with  United 
Stales,  081, 

('.tH'T.ii,  -Iav,  :v.i  vt  seq. 

fi[i\iN  Elkvatiiu  (.'asks,  567. 

Chain  Uatk.s,  411  et  aeq. 
Ami  (Jrain  Products,  450. 

Git\M^i..ii  CtsKs.  ,'■,57.  501.  .500. 

GltEAT    Nni|TIIKIt\   RaILHOAD. 

.St.  Cloud  Case,  20!);  Northern  Se- 
curilics  Ciisr,  519. 
GitEE:^  List",  loiietseq. 


Hepburn  Act.    Set  Interstate  Com- 
merce  Act. 

Illinois  Railroad  Cokhibsion,  331. 

Import   Rates,  463,   611,    623,   64S. 
See  also  Export  Rates. 

Interstate  Commerce  Act. 
Power  to  Prescribe  Rates,  179 ;  and 
Export  Rates,  462 ;  as  Amended  in 
1906,  531 ;  Legislative  History, 
533;  Scope  of,  635;  Accounting 
Provision  of,  647 ;  Procedure  un- 
der, 549;  Comparison  with  Eng- 
lish Conditions,  646. 

ISTERBTATE  COMMERCE  COMMISSION. 

Power  to  Prescribe  Rates,  179,  540; 
Relation  to  Federal  Courts,  643; 
Constitution  of,  653. 

Joint  Cost. 

Theory  of,  127,  486. 
Joint  Rates.    See  Prorating. 
Judicial  Review. 

Doctrine  of,  679  et  seq. ;  in  England, 
632. 

Lake  Competition.  See  Water  Rstes. 

Less    than    Car-Load    Rates.     See 
Car-Load  Rates. 

LoKG  AND  Short  Hall. 
In  the  Chattanooga  Case,  238;  St. 
Cloud  Case,  269,  275;  Alabama 
Midland,  333,  354;  Dawson,  Ga., 
303;  Louisville  &  Nashville  De- 
cision, 337,  355  ;  Danville  Case, 
378  ;  Revival  of,  513,  515,  564  ;  in 
England,  615 ;  See  Alabama  Mid- 
land Case. 

Louisville  &  Nasiitille  Railroad, 
224. 

Li'MiiEK  Rates. 
Kan  Claire,  Wis.,  Case.  203  et  seq.; 
Bogue  Differentials,  209. 

Mi'Grahah  Scale,  315. 
Ma.mmim   Freight  Rate   Decision, 
179,  540. 
Nebraska  Case,  574. 
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and  Domefltii:,  441 ;  JaiJIclal  £te-           ^^| 

Ral«e  trom,  457. 

termlttatloR  of,  5^7  ;  in  England,           ^^| 

O02.    Sec  aX»u  Water  Kaiee,  etc.,            ^^| 

NxsuviLLe.    Set  CbattMioogft  Caaei 

BouUieru  RuUsh,  'I'TaciDCLni linen u!            ^^| 

Naval  Stdhkb  Cask.   See  Saraiuiab. 
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Nevkahka  ilAxmcM  FuMMT  Hate 
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Dootrloe  of  .ludlotal  Revivw,  &71>            ^^M 

N*>kTUEH>'  Pacific  ItAiLuuAn, 

tt  teq. ;   Kngliah  I're&cripiioo  ot,             ^^M 

St.  Cloud  Cam,  269;  Nortlieni  Se- 

^H 

ciiriti^a  Caae,  619. 

RmuTU.                                                            ^^H 

SoKtrntKH  S)iCO*ntt»CAKu,&n  etitq. 

Slandard  Oil,  6S  d  aeq. ;  t^  West-           ^^M 

eni  Unea,  SI4  -.  TraDocwittDeDtal,           ^^M 

Onio  Uirr.B. 

ft38,4.'i;t,  &00. 600:  under  Amended           ^H 

Rales  frr.ui  Chicago,  162,  896. 
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UiriftioQof,  l»0. 
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OwxKioiiiir. 

France,  062  ;  tn  Oermniiy,  600.                ^^M 

In  Gonn&D7,  660  tt  teq. 

RivKti  Thai-1-ic.   A'w  W lUcr  Rotea.                  ^^M 

RuCKKPSLLEIt,  JUHK  D.,  62  H  MQ.                           ^^M 

Pacific  Coast    Ratbi.    See  Traai- 

^^M 

conUiie»iat  Rates. 

St.  Cuinn,  Miiwx.,  Caok.  2CU,  3D0.                  ^^M 

Panama  OiMrKTirion,  418. 

St.  Lnns   Bi:)iinkm    Mkm'd    LKACtk              ^^H 

Pa*SK3>. 

Ca«ib,  405.                                                   ^H 

Prohibition  of,  680. 

^H 

PlRSOKAL    DlHCHIMIRATIOW.      Stt    KC- 

Rates  00.  100  et  aeq.  f  Pndnotton            ^H 

bale*. 
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FiPK  LfiKEn,  &tI5. 

Savankaii,  Ga.                                                        ^^H 

Plast  SvsTEM,  224,  286. 

Nnval  Stores  Case,  2£4  ;   Fertilizer            ^^| 

POWLB    A.VIi  i'OIII.INO. 

Caae,  im.                                                   ^H 

Southern   Railway  and  Staamshlp 
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AuociMiun,  t>6  ri  Mv. ,-  OrBiuii»- 

Sot'TiiERM  Railkoap,  878  tt  «ey.                      ^^| 

CioD,  101 ;  Ratfr-Maklng  Function, 

^H 

IU8;   CtuxUication,    111;    Allot- 

SOVTIIKKX       RaII.WAV      &      STKAWKIIir                 ^^H 

cnent  of  Biuinew,  114;  Arhhra- 

AitMoriATKtv,  08  tt  aeq.,  1&I,  243.              ^^H 

Oon,  1 17,  l&l  tl  »&}.,  243.  bVi. 

Common  i'olnts,  l!»&,  839.                             ^^M 

Pbbpbbbhtiai.  Hatha,  BIS. 

See  alao  Pools  and  Pooling.                           ^^M 

P«ORATix<>.60I,  MS,  600. 

SOL'TIICItX  RaTBS.                                                                  ^^M 

CiDciiinAtl    Freight    Boreou    Caae,             ^^M 

Batm. 

14.'> ;  Map  of  RultxuLds,  146  ;  Ss-              ^H 

Tlieory  of,  123  rf  aeq. ;  Coat  of  Seir. 

vBiinab  Nara)  Stores  Caae,  S24;            ^^| 

Ice,  I2oi  .Joint  Cofll.  U'7  ;  Value 

Cliattanoo^  Case,  £.18 :  Savannah            ^^M 

of  Service,   143;  Power  to   Pre- 

Furiilixer   Case,   286  ;     Abtbama            ^^| 

aortbe.  I7f) ;  Prescrlbm);  MlDlniam 

Midland,  3S.3.  3A4  .  Damon.  Go.,             ^H 

Rates.  314  ;   Kqualiziiig   betwecpo 

so:; ;   naitville,    Va.,   Case,  378  :             ^H 
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StaNDAKD  Oil,  COMFAMT,  535. 

Standabd  Oil  Rebatbs,  62  et  seq. 

StTQAR  AKD  M0LABSK8. 

Rates  on,  379,  894. 
Tkhhinai.  Rates,  604,  622. 

XOBACCO, 

Rates  on,  382,  387. 

Ton-Mile  Rbtknub. 
Dilution  of,  509. 

Trakscontinental  Rates,  i05  et  aeq. 
System  of,  400,  424  ;  Complaiat  of 
St.  Louis  Jobbers,  400  ;  Uistoiy 
of  System,  410 ;  Panama  Compe- 
tition, 418 ;  Cape  Horn  Compe- 
tition, 421 ;  Pacific  Coast  Jobbers' 
Position,  431  ;  Dissenting  Opinion 
on,  437 ;  Import  Rate  Case,  463, 
400,  496. 

Tkot,   Ala.    See  Alabama   Midland 
Case. 

Trdnk-Line  Rate  Syrtem,  300  et  seq. 
Origin  of,  811 ;  McGraham's  Scale, 
316;  Map  of,  818;  CompetiUon 
between  Cities,  322  ;  Transverse 
Lines,  323 ;  Limitations,  328 ; 
Effect  of,  on  Danville  Rates,  386  ; 
Wastes  under,  490. 


Uniom  Pacific. 
Building  and  Cost,  78  et  acq. ;  and 
Northern     Securities     Company, 
522. 

Valde  of  Service,  143,  480,  667. 

See  Rates,  Tbeorj  of. 
Vandebbilt,  C,  6. 

Wastes. 
In  Transportation,  484  el  aeq. ;  Cir- 
cuitous,  489;    Undue   Distances, 
496 ;  Remedy  for,  618. 

Water  Rates  and  CouFETtTiOff. 
Coastwise,  150,  167,  366 ;  on  the 
Cumberland  and  Tennessee  Riven, 
247,261,  305;  Lake  Competition, 
813 ;  on  Alabama  River,  338,  340 ; 
on  the  Chattahoochee  River,  368; 
to  Norfolk,  379;  in  Transconti- 
nental Traffic,  418, 425 ;  on  Export 
Grain,  460,  461,  471;  Nature  of, 
403 ;  and  Interstate  Commerce 
Act,  666;  in  England,  614. 

Wester N  Classification,  409. 

Wheat. 
Production    and    Consamption   of, 
443,460. 
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